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2  Potver  Service  Corporation  vs. 

Til  the  Southern  Division  of  the  United  States 
District  Court,  for  the  Northern  District  of 
California 

Xo.  26113-R 

POWER  SERVICE  CORPORATION, 
a  Corporation, 

Plaintiff, 
vs. 

W.  E.  JOSLIN,  d/b/as  CORY-JOSLIN  AND 

MACNSONS, 

Defendant. 

PETITION  FOR  DECLARATORY  JUDGMENT, 
COERCIVE  RELIEF  AND  REFORMATION 

Count  I. 

1.  Comes  now  the  Power  Service  Corporation,  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  Minnesota,  and  a  citizen  of 
said  State,  as  jilaintiff  herein,  and  brings  this  action 
against  W.  E.  Joslin,  d/b/as  Cory-Joslin  and  Macn- 
sons,  wiio  is  a  citizen  of  the  State  of  California,  and 
resident  of  the  Southern  Division  of  the  United 
States  District  Court  for  the  Northern  District  of 
California,  as  defendant  herein. 

2.  For  its  cause  of  action  against  defendant, 
plaintiff  states  that  under  date  of  July  11,  1944,  a 
wa'itteii  contract  was  entered  into  between  j)laintitf 
and  the  defendant  under  the  terms  of  which  plain- 
tiff agreed,  in  consideration  of  the  sum  of  $448,- 
000.00,  to  perform  all  work  necessary  for  the  com- 
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plete  erection  of  the  boilers  in  Power  House  No.  1, 
at  Sunflower  Ordnance  Works,  Johnson  County, 
Kansas,  in  strict  accordance  with  the  plans  and 
specifications,  and  as  directed  in  writing  by  the  de- 
fendant, all  within  120  days  after  the  recei^jt  from 
the  defendant  of  notice  to  proceed  with  the  per- 
formance of  said  contract;  that  a  copy  of  so  much 
of  said  contract  as  is  necessary  to  a  determination 
of  this  action,  [1*]  is  hereto  annexed,  marked  ^'Ex- 
hibit A,"  and  made  a  part  hereof. 

3.  That  Paragraph  5-04  of  the  Specifications  at- 
tached to  and  made  a  ])art  of  the  above  des(^ribed 
contract,  under  the  heading  "Materials  to  be  Fur- 
nished," provides  as  follows: 

"5-04.  (a)  Materials  Furnished  by  the  Construc- 
tor. In  general,  all  materials,  equipment  and  ma- 
chinery which  will  actually  be  incorporated  into  the 
permanent  construction  will  be  furnished  l^y  the 
Constructor  and/or  others.  Materials  and  supplies 
incidental  to  the  permanent  construction,  including 
])ut  nut  limited  to  cutting  oil,  wire,  fuel  for  con- 
struction equipment,  welding  bars,  cement  grout 
and  concrete,  scaffolding,  forming  temporary  brac- 
ing and  blocking,  pipe  dope  and  compound,  all  erec- 
tion facilities  and  equipment,  etc.,  will  be  supplied 
by  the  Subconstructor  without  cost  to  the  Con- 
structor over  and  above  the  Subcontract  price.  Fuel 
for  use  in  testing  operating  equipment  and  foi'  put- 
ting the  plant  in  operation  will  be  supplied  by  the 
Constructor.  Materials  furnished  by  the  Construc- 


*  Page   numbering   appearing   at    foot   of    page   of   original 
certified  Transcript  of  Record. 
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tor  will  be  delivered  to  the  Subconstructor  at  points 
and  in  the  manner  specified.    Section  YII  hereof. 

''(]))  Immediately  after  starting  work  under  the 
subcontract,  the  Subconstructor  shall  prepare  a  4ist 
of  materials'  including  accessories  and  equipment 
required,  and  shall  check  this  list  against  the  ma- 
terials, accessories  and  equipment  stored  in  or  ad- 
jacent to  the  Power  House  in  order  that  shortages 
may  be  immediately  determined.  Such  shortages 
will  then  be  reported  to  the  Constructor  for  use  in 
obtaining  the  balance  of  materials  required  for  the 
comi)leted  work.  Such  an  inventory  will  be  kept 
current  by  the  Subconstructor  during  the  progress 
[2]  of  the  work  and  Subconstructor  will  be  held 
responsible  for  advising  the  Constructor  of  his  re- 
quirements sufficiently  in  advance  of  the  time  such 
items  will  be  required  to  enable  procurement  with- 
out delaying  progress. 

^'(c)  Nearly  all  of  the  materials  required  for  the 
work  has  been  stored  in  Power  House  No.  1  or  in 
warehouses  adjacent  thereto.  Materials,  equipment 
and  machinery  which  have  been  stored  and  which 
have  been  subjected  to  conditions  necessitating  re- 
conditioning, refinishing,  refacing,  cleaning,  paint- 
ing, packing  (in  valves  and  pumps),  and  similar 
work  to  ])roperly  prepare  for  installation  and  op- 
eration will  be  reconditioned,  refinished,  etc.,  by  the 
Subcontractor  as  a  part  of  this  Subcontract,  except 
however,  that  such  reconditioning,  refinishing,  etc., 
shall  apply  only  to  defects  which  have  resulted  from 
storage  and  does  not  include  inherent  defects  in 
manufacture  or  material.  Materials,  equipment  and 
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machinery  which  have  been  broken  or  otherwise 
damaged  beyond  use  or  repair  during  storage  or 
which  have  inherent  defects  in  manufacture  or  ma- 
terials caused  through  no  fault  or  negligence  of  the 
Subconstructor  will  be  rejjlaced  by  the  Constructor 
without  cost  to  the  Subconstructor." 

4.  That  Paragraph  1-05  of  said  Specifications, 
under  the  heading  ''Commencement,  Prosecution 
and  Completion,"  provides  as  follows: 

"1-05.  Commencement,  Prosecution  and  Com- 
pletion, (a)  The  Subconstructor  will  be  required  to 
commence  work  under  the  subcontract  within  five 
(5)  calendar  days  after  the  date  of  the  receipt  by 
him  of  Notice  to  Proceed  and  will  be  required  to 
prosecute  said  work  faithfully  and  energetically 
and  to  complete  the  work  within  one  hundred 
twenty  (120)  calendar  days,  the  time  to  be  [3]  com- 
puted from  said  date  of  receipt  of  Notice  to  Pro- 
ceed, except  as  provided  hereafter  in  this  para- 
graph. 

"(b)  In  the  event  the  total  payments  for  work 
actually  constructed  by  the  Subconstructor  under 
the  subcontract  exceed  the  original  amoimt  of  the 
subcontract,  the  time  for  completion  of  the  su))- 
contract  will  be  extended  in  the  proportion  that 
payments  for  work  in  excess  of  the  original  amomit 
of  the  subcontract  bear  to  the  total  original  con- 
sideration of  the  subcontract.  In  case  the  total 
work  actually  constructed  is  less  than  the  specified 
amount,  the  time  for  completion  of  the  subcontract 
will  remain  the  same  as  specified  herein. 

"(c)  When  conditions  at  the  site  of  the  proposed 
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work  are  considered  by  the  Constructor  to  l)e  un- 
favorable to  its  prosecution,  the  Constructor  may 
order  the  Subconstructor  in  writing  to  suspend 
work  undei'  the  subcontract  until  the  Constructor 
considers  that  the  unfavorable  conditions  for  the 
l)rosecution  of  the  work  no  longer  exist.  When  the 
woi-k  is  so  suspended,  the  time  allowed  for  comple- 
tion will  ]3e  increased  by  an  amount  equal  to  the 
time  of  suspension  as  determined  by  the  Con- 
structor. 

"(d)  If  the  Subconstructor  fails  to  perform  the 
work  at  a  rate  satisfactory  to  the  Constructor,  as 
specified  in  subsection  (a)  above  by  reason  of  de- 
lays in  the  delivery  of  materials  or  supplies  essen- 
tial to  such  performance,  because  of  war  priorities, 
or,  l)ecause  of  conditions  existing  through  no  fault 
or  negligence  of  the  Subconstructor,  he  may  be  ex- 
cused for  such  failure  upon  the  presentation  to  and 
the  approval  by  the  Constructor  of  a  written  state- 
ment setting  forth  distinctly  the  cause  for  such 
failure. 

"(e)  In  case  time  for  completion  of  the  work  is 
increased  due  to  any  of  the  causes  specified  herein, 
it  is  [4]  distinctly  imderstood  and  agreed  that  the 
Subconstructor  v\411  accept  the  additional  time  in 
which  to  complete  his  subcontract  in  full  satisfac- 
tion of  any  delays  encountered  and  the  Constructor 
will  not  be  liable  for  any  costs  or  expenses  incurred 
by  the  Subconstructor  as  a  result  of  the  increased 
time  for  completion  of  the  Subcontract. 

"(1)  Inasmuch  as  the  i)rovisions  of  the  subcon- 
tract documents  relating  to  the  time  for  and  the  rate 
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of  performance  of  the  work  and  the  time  for  com- 
pletion of  the  same  are  inserted  for  the  i)urpose  of 
enabling  the  United  States  Government  to  x)roceed 
with  the  construction  of  the  Sunflower  Ordnance 
Works  in  accordance  with  its  predetermined  })ro- 
gram  of  War  Effort,  such  provisions  are  of  the 
essence  of  the  subcontract. 

"(g)  No  liquidated  damages  are  provided  for 
under  the  specifications  nor  will  such  damages  ])e 
provided  for  in  the  subcontract." 

5.  That  on  the  signature  page  of  said  contract, 
and  as  a  part  thereof,  a  clause  provides,  as  follows: 

"This  contract  is  signed  and  executed  by  the 
Powder  Service  Corporation  without  any  intent  on 
the  part  of  the  Corporation  to  abandon  or  waive 
any  right  which  it  may  have  to  submit,  prove,  and 
collect  damages  by  reason  of  the  late  delivery  <jf 
materials  notwithstanding  the  i:)rovisions  of  Par. 
1-05  of  the  specifications." 

6.  That  as  an  inducement  to  plaintiff  to  submit 
a  l)id  of  $448,000,  based  upon  an  estimate  that  the 
contract  could  be  comjjleted  within  120  days,  and 
as  an  inducement  to  jjlaintiff  to  enter  into  the  con- 
tract above  described,  the  defendant,  by  and  through 
his  agents,  employees  and  representatives,  orally 
assured  and  represented  to  the  plaintiff  that  "near- 
ly all"  of  the  materials  required  for  the  work  were 
then  stored  [5]  in  Power  House  No.  1  at  Sunflower 
Ordnance  Works,  Johnson  County,  Kansas,  or  in 
warehouses  adjacent  thereto,  and  that  xjlaintiff* 
would  be  able  at  once  to  commence  and  proceed, 
without   delay,   so   far   as   the   availability   of  ma- 
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terials  was  concerned,  in  the  performance  of  said 
contract,  so  as  to  enable  the  plaintiff  to  complete 
the  installation  of  said  boilers  within  120  days  after 
commencement  thereof,  by  reason  of  which  defend- 
ant thereupon  became  obligated  to  furnish  all  ma- 
terials for  the  construction  of  said  boilers  in  time  to 
avoid  any  delay  to  plaintiff  in  the  performance  of 
its  contract. 

7.  That  plaintiff  received  notice  from  the  de- 
fendant to  proceed  with  the  performance  of  said 
contract  on  July  13,  1944,  and  thereafter,  within  the 
time  required  by  said  contract,  entered  into  per- 
formance thereof;  that  at  all  times  since  plaintiff 
was  ready,  able  and  willing  to  perform  said  contract 
within  the  period  provided  for  in  said  contract  of 
120  days,  to-wit,  on  or  before  November  10.  1944. 

8.  That  certain  essential  construction  materials 
were  not  in  fact  in  storage  as  represented  to  plain- 
tiff', to-wit,  certain  water  wall  tubes  and  water  wall 
headers;  that  such  materials  were  not  obtained  by 
defendant,  or  made  available  to  plaintiff,  in  con- 
formity with  the  specifications  annexed  to  the  con- 
tract, at  the  time  or  times  when  the  same  were  re- 
quired for  the  orderly  and  efficient  performance  of 
said  contract,  or  at  the  time  required  by  or  under 
the  construction  schedule  filed  with  the  defendant 
by  plaintiff',  but  were  furnished  by  defendant  at  in- 
tervals of  from  16  to  41  days  late,  as  a  direct  con- 
sequence of  which  plaintiff  was  delayed  in  the  per- 
formance of  said  contract  for  a  period  of  39  days, 
to-wit,  until  December  19,  1944. 

9.  That   during  said  39  days  plaintiff  was  re- 
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quired  to,  [6]  and  did,  mciintain  an  entire  construc- 
tion organization  at  the  above-named  project,  to  pay 
the  salaries  and  expenses  of  its  supervisory  per- 
sonnel, to  rent  certain  contractor's  equipment  for 
an  additional  period  of  39  days,  by  reason  of  all  of 
which  plaintiff  has  been  damaged  in  the  sum  of 
Thirty-four  Thousand  Three  Hundred  Forty-three 
Dollars  ($34,343.00). 

10.  That  the  defendant  has  stated,  asserted  and 
claimed,  and  now  asserts  and  claims,  that  he  will 
not  pay  plaintiff  said  damages,  or  any  part  thereof, 
for  the  reason  that  his  failure  to  furnish  said  ma- 
terials, as  and  when  required  under  the  construc- 
tion schedule,  did  not  delay  plaintiff'  in  the  per- 
formance of  its  contract;  that  defendant  further 
claims  that  in  any  event  the  contract  specifically 
provides  that  he  is  not  liable  for  damages  to  plain- 
tiff' resulting  from  delays  on  his  part  in  furnishing 
materials  as  and  when  required  under  the  con- 
struction schedule. 

11.  Plaintiff  further  alleges  that  by  reason  of 
the  above  and  foregoing  the  defendant  is  making 
claims  adverse  and  prejudicial  to  plaintiff's  claim 
for  damages  on  account  of  the  defendant's  breaches 
of  said  contract  as  herein  alleged;  that  it  is  neces- 
sary for  the  protection  of  the  rights  of  plaintiff  to 
secure  a  declaratory  judgment  concerning  the  con- 
struction of  said  contract,  as  written,  as  to  whether 
or  not  the  defendant  has  breached  his  contract,  and 
if  so  whether  or  not  he  is  liable  in  damages,  and,  if 
so  lia])le,  to  secure  coercive  relief  in  the  form  of  a 
judgment  for  the  amount  of  such  damages. 
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12.  W'l)  ere  lore,  plaintitt'  prays  tliat  the  Court  de- 
clare and  by  its  decree  determine: 

(a)  Whether  or  not  the  delays  of  the  defendant, 
if  any,  in  making  available  for  installation  certain 
water  wall  tubes  and  headers,  in  conformity  with 
the  specifications,  [7]  constitute  breaches  of  said 
contract  between  the  parties. 

(1))  Whether  or  not  the  defendant  is  liable  under 
said  contract  for  damages  because  of  such  delays, 
if  any,  in  furnishing  said  materials. 

((•)  Such  other  and  further  relief  to  which  plain- 
tiff may  be  entitled  oi*  which  may,  to  the  court, 
seem  just  and  proper. 

13,  Plaintiff  further  prays  that  if  the  above  and 
foregoing  declaration  be  in  its  favor,  that  the  Court 
award  plaintiff  a  judgment  for  its  damages  in  the 
sum  of  Thirty  Four  Thousand  Three  Hundred 
Forty  Three  Dollars  ($34,343.00),  or  such  part 
thereof  as  may  be  established  by  the  evidence,  and 
for  its  costs  hereiii  incurred,  against  the  defendant. 

Count  II. 

1.  If  the  Court,  under  Count  I,  declares  and  de- 
termines by  its  judgment  that  under  the  contract, 
as  written,  plaintiff  is  not  entitled  to  damages  under 
the  allegations  contained  in  said  Count,  then,  for 
the  purpose  of  stating  a  second  cause  of  action 
against  the  defendant,  plaintiff  hereby  repeats  all 
of  the  facts  recited  in  Paragraphs  1  to  9,  inclusive, 
of  Count  I,  and  prays  that  said  facts  be  taken  as  a 
])ai-t  of  this  second  cause  of  action  to  avoid  un- 
necessary ])rolixit\'  ill  this  petition. 
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2.  Plaintiff  states  that  at  tlie  time  of  making  and 
entering  into  said  contract,  it  was  rei)resented  by 
the  defendant,  and  understood  between  the  plaintiff 
and  the  defendant,  and  their  agents  and  representa- 
tives, that  all  essential  materials  required  for  the 
installation  of  said  boilers  were  then  in  storage  at 
the  project,  so  as  to  enable  plaintiff  to  complete  the 
installation  within  the  time  required  by  the  con- 
tract, or  that  if  such  materials  were  not  so  available 
then  in  that  event  that  defendant  should  respond  in 
[8]  damages  to  plaintiif  for  any  delays  caused  by 
the  failure  of  the  defendant  to  furnish  said  ma- 
terials as  and  when  required  under  the  construction 
schedule,  and  that  each  of  the  parties  contracted 
with  the  other  upon  the  belief  that  such  damages 
would  be  incurred  and  that  they  should  be  paid  if 
delays  occurred  because  of  failure  to  furnish  ma- 
terials when  required,  but  that  w^hen  said  contract 
was  reduced  to  writing  it  was  erroneously  wiitten 
in  that  it  did  not  specifically  provide  for  the  pay- 
ment of  damages  on  account  of  delays  caused  ))y 
the  defendant  in  the  delivery  of  materials. 

3.  That  in  the  performance  of  said  contract,  com- 
mencing July  18,  1944,  both  parties  hereto  construed 
the  contract,  as  w^ritten,  to  authorize  the  ijayment 
by  defendant  to  plaintiff  of  any  damages  incurred 
on  account  of  delays  resulting  from  the  late  delivery 
of  materials  required  in  the  performance  of  said 
contract. 

4.  Plaintiff'  further  states  that  said  contract  was 
incorrectly  written  by  the  defendant,  or  by  his 
agents  and  representatives  who  prepared  the  same, 
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in  that  it  did  not  express  the  mutual  intention  of 
the  parties,  but  was  executed  by  the  parties  under 
a  mutual  mistake  and  belief  that  the  contract,  as 
written,  provided  that  defendant  would  pay  plain- 
tiff any  damages  caused  by  the  late  delivery  of 
materials  by  the  defendant. 

5.  That  in  order  to  make  said  contract  pro\dde 
for  the  payment  of  damages  on  account  of  the  late 
delivery  of  materials  by  defendant,  the  special 
clause  on  the  signature  page  should  be  stricken  out 
and  Clause  1-05 (e)  of  the  Specifications  should  be 
amended  by  inserting  thereafter  the  following 
clause : 

"Provided,  however,  that  if  any  delays  are 
encountered  and  are  caused  by  the  failure  of 
the  [9]  Constructor  to  deliver  materials  to  the 
site  of  the  project,  as  herein  provided,  for  use 
by  the  Subconstructor  at  the  times  required  by 
or  under  its  construction  schedule  filed  with  the 
Constructor,  the  Constructor  agrees  to  pay  to 
the  Subconstructor  such  damages  as  it  may 
suffer  by  reason  of  such  delay." 

6.  Wherefore,  plaintiff  prays  the  decree  of  this 
court  directing  and  compelling  reformation  of  this 
contract  and  that  the  same  be  reformed  to  conform 
to  the  agreement  betwen  the  plaintiff  and  the  de- 
fendant and  to  express  the  true  intention  and  agree- 
ment of  the  parties,  and  that  said  contract  be 
reformed  in  the  following  respects,  to-wit: 

(a)  That  the  special  clause  appearing  on  the  sig- 
nature page  be  stricken  from  the  contract. 
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(b)  That  immediately  following  the  word  ''Sub- 
contract," in  the  last  line  of  sulD-paragraph  (e)  in 
Paragraph  1-05  of  the  Specifications,  there  be  added 
the  following  sentence : 

"Provided,  however,  that  if  any  delays  are 
encountered  and  are  caused  by  the  failure  of 
the  Constructor  to  deliver  materials  to  the  site 
of  the  project,  as  herein  provided,  for  use  by 
the  Subconstructor  at  the  times  required  by  or 
under  its  construction  schedule  filed  with  the 
Constructor,  the  Constructor  agrees  to  pay  to 
the  Subconstructor  such  damages  as  it  ma}' 
suffer  by  reason  of  such  delay." 
Plaintifi:  further  prays  the  Court  for  such  other 

and  further  relief  as  to  the  Court  may  seem  just 

and  proper. 

Count  III. 

1.  And,  if  the  Court,  under  Count  I,  declares  and 
[10]  determines  that  under  the  contract  as  written 
plaintiff  is  not  entitled  to  damages  for  delays  in 
the  delivery  of  materials,  and  if  the  Court  reforms 
said  contract  as  prayed  for  in  Count  II,  then,  for 
the  purpose  of  stating  a  third  cause  of  action 
against  the  defendant,  plaintiff  hereby  repeats  all 
of  the  facts  recited  in  Paragraphs  1  to  9,  inclusive, 
of  Count  I,  and  prays  that  the  same  facts  may  be 
taken  as  a  part  of  this  third  cause  of  action  to  avoid 
unnecessary  prolixity  in  this  petition. 

2.  That  by  the  terms  of  said  contract,  if  cor- 
rected and  reformed  as  prayed  for  in  Count  II  of 
this  petition,  the  defendant  further  agreed  that  if 
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any  delays  were  encountered  and  caused  by  failure 
of  the  defendant  to  deliver  materials  at  the  site  of 
the  project,  for  use  by  the  plaintiff  at  the  time  re- 
quired by  or  under  its  construction  schedule  filed 
with  the  defendant  by  plaintiff,  that  the  defendant 
would  pay  plaintiff  such  damages  as  it  might  suffer 
])y  reason  of  such  delays. 

3.  Plaintiff  further  states  that  it  has  duly  j)er- 
formed  all  of  the  terms  and  conditions  of  said  con- 
tract required  by  it  to  be  performed,  but  that  the 
defendant  has  breached  his  contract  as  alleged  in 
Paragraph  8,  Count  I,  and  in  that  he  has  further 
failed  to  pay  plaintiff'  its  damages  of  Thirty-Four 
Thousand  Three  Hundred  Forty-three  Dollars 
($34,343.00),  or  any  part  thereof,  in  accordance 
with  the  terms  of  said  contract  if  and  as  reformed, 
and  that  said  sum,  with  interest  from  December  19, 
1944,  at  the  rate  of  6%  per  annum,  is  now  due  the 
plaintiff. 

4.  Wherefore,  plaintiff'  pra}'s  judgment  against 
the  defendant  in  the  sum  of  Thirty-Four  Thousand 
Three  Hundred  Forty-Three  Dollars  ($34,343.00), 
with  interest  thereon  at  the  rate  of  6%  per  annum 
from  December  19,  1944,  and  for  its  [11]  costs. 

/s/  LANCIE  L.  WATT, 
/s/  CHARLES  C.  SHAFER,  JR., 
Attorneys  for  Plaintiff. 

[Endorsed]  : .  Filed  June  19,  1946.  [12] 
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EXHIBIT  A 

L.  S.  Subcontract  Form  No.  1.  (For  use  under  a 
F.  F.  Subcontract  for  construction  of  plant). 

L.  S.  Subcontract  No.  5.  F.  F.  Construction  Sul)- 
contract  No.  5.  Principal  Contract.  No.  W-461-eng- 
10274. 

LUMP  SUM 

CONSTRUCTION  SUBCONTRACT 

WAR  DEPARTMENT 

Constructor:  W.  E.  Joslin,  doing  business  as 
Cory-Joslin  and  Macnsons. 

Address:  Box  36,  Kansas  City,  Missouri. 

Subconstructor :   Power  Service  Corporation. 

Address:  711  Wesley  Temple  Building,  Minnea- 
polis 4,  Minnesota. 

Amount:   $448,000.00. 

Subcontract  for:  Complete  Erection  of  Boilers 
in  Power  House  No.  1. 

At  Sunflower  Ordnance  Works,  Johnson  County, 
Kansas. 
41/3036  [13] 

This  Subcontract,  entered  into  this  eleventh  day 
of  July  1944  by  W.  E.  Joslin,  an  individual  of  the 
City  of  San  Francisco  in  the  State  of  California, 
doing  business  under  the  firm  name  and  style  of 
Cory-JosHn  and  Macnsons,  hereinafter  called  the 
"Constructor",  with  offices  at  the  Sunflower  Ord- 
nance Works  in  Johnson  County,  Kansas,  and 
Power  Service  Corporation,  a  corporation  orga- 
nized and  existing  under  the  laws  of  the  State  of 
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Exhibit  A — (Continued) 
Minnesota,  within  principal  offices  in  Minneapolis, 
Minnesota,  hereinafter  called  the  "  Subconstruetor. " 

Whereas,  the  Constructor  has  heretofore,  to  wit, 
on  the  first  day  of  September,  1942,  entered  into  a 
contract,  hereinafter  called  the  Construction  Sub- 
contract, with  Wm.  S.  Lozier,  Inc.-Broderick  and 
Gordon,  hereinafter  called  the  Architect-Engineer- 
Manager  (brevity  called  the  "A-E-M")  to  construct 
for  the  "A-E-M"  a  manufacturing  plant  identified 
and  designated  as  the  Sunflower  Ordnance  Works, 
at  or  near  Eudora,  but  located  in  Johnson  County, 
Kansas,  the  following  work:  The  installation  of 
Plumbing,  Heating  and  Ventilation  (excepting 
sheet  metal  work  in  connection  therewith). 

Whereas,  the  parties  hereto  have  agreed  that  the 
subconstructor  shall  for  and  in  the  stead  of  the  Con- 
structor fulfill  and  perform  such  part  of  said  sub- 
contract as  hereinafter  set  forth ;  and 

Whereas,  the  subconstructor  has  read  and  is  fa- 
miliar with  each  and  every  part  of  said  subcontract, 
and  the  respective  rights,  powers,  benefits,  obliga- 
tions and  liabilities  of  the  United  States  of  America, 
hereinafter  called  the  Government,  and  the  Con- 
structor and  the  A-E-M  thereunder. 

Now  Therefore,  This  Subcontract  Witnesseth: 
that  the  parties  hereto  do  mutually  agree  as  fol- 
lows: [14] 

Article   I 

(a)  The  work  shall  be  commenced  within  five  (5) 
calendar  days  after  tlie  date  of  receij)t  of  notice 
to  jjroceed,  and  shall  be  completed  in  accordance 


W.  E.  JosUn,  Etc.  17 

Exhibit  A — (Continued) 
with  Paragraph   1-05  of  the  ''General  Provisions 
and  Specifications." 

(b)  The  Subconstructor  shall  be  required  to  do 
the  following  work: 

The  work  shall  include  the  furinshing  of  all 
plant,  equipment,  labor  and  materials  (excepting 
materials  to  be  furnished  and/or  work  to  be  per- 
formed by  the  Constructor  and/or  others  as  speci- 
fically provided  for  in  the  General  Provisions  and 
Specifications)  and  perform  all  work  necessary  for 
the  complete  erection  of  Boilers  in  Power  House 
Number  1,  at  the  Sunflower  Ordnance  Works, 
Johnson  County,  Kansas,  in  strict  accordance  with 
plans  and  specifications  and  as  directed  in  writing 
by  the  Constructor  for  and  in  consideration  of  the 
Lump  Sum  price  of  Four  Hundred  Forty  Eight 
Thousand  Dollars  and  No  Cents  ($448,000.00) ;  in 
strict  accordance  with  the  specifications,  schedules 
and  drawings,  all  of  which  are  made  a  part  hereof 
and  designated  as  follows:  Specifications  entitled 
''(xeneral  Provisions  and  S])ecifications  for  Com- 
plete Erection  of  Boilers  in  Power  House  No.  1  at 
Sunflower  Ordnance  Works,  Johnson  County,  Kan- 
sas", Addendum  No.  1  thereto,  dated  4  July  1944; 
Addendum  No.  2  thereto,  dated  5  July  1944;  Ad- 
dendum No.  3,  dated  5  July  1944  and  plans  listed 
in  paragraph  1-03  of  those  specifications,  as 
amended  by  the  foregoing  addenda  and  in  strict 
accordance  with  such  drawings  and  written  direc- 
tions  in   explanation  of  details   and   modifications 
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Exhibit  A— (Continued) 
wliicli  may  be  prepared  by  the  Constructor  pi-ior 
to  and  during-  construction  and   delivered  to   the 
Sul^constructor.  [15] 

Article  II. 
In  the  performance  of  this  subcontract,  the  Sub- 
constructor  binds  himself  to  the  Constructor  and  to 
the  A-E-M  and  to  the  (jovermnent  to  comply  fully 
with  all  the  undertakings  and  obligations  of  the 
Constructor,  excepting  such  as  do  not  apply  to  the 
Subconstructor's  work,  as  are  set  forth  in  the  con- 
struction subcontract  with  which  ]jrovisions  the 
Subcontractor  is  familiar  and  which  is  hereby 
ado]>ted  and  made  a  part  of  this  subcontract. 

Article  IV. 

1,  Neither  this  subcontract  nor  any  interest 
therein  shall  be  assigned  or  transferred,  except  as 
otherwise  provided  in  this  Article  and  except  thai 
the  whole  or  any  part  thereof  is  assignable  to  the 
A-E-M  or  the  Government;  and  no  part  of  this 
contract  shall  be  sub-let  except  (1)  under  unusual 
circvimstances,  (2)  upon  a  fixed-price  basis,  and  (3) 
with  the  express  written  approval  of  the  Contract- 
ing Officer  and  A-E-M. 

2.  Claims  for  monies  due  or  to  become  due  to 
the  Subconstructor  from  the  Constructor  arising 
out  of  this  subcontract  may  be  assigned  to  any 
bank,  trust  company  or  other  financing  institution, 
including  any  Federal  lending  agency.  Any  such 
assignment  shall  cover  all  amounts  payable  undev 
this  subcontract  and  not  already  paid,  and  shall  not 
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be  made  to  more  than  one  party,  except  that  any 
sueh  assigmnent  may  be  made  to  one  party  as 
agent  or  trustee  fur  two  or  more  parties  pai-ticipat- 
ing  in  such  financing;  Provided  that,  in  the  event 
of  any  such  assigmnent,  the  assignee  thereof  shall 
file  ^Y^itten  notice  of  the  assignment  together  witli 
a  true  copy  of  the  mstrument  of  assignment  with: 

(a)  the  Constructor. 

(b)  The  General  Accountmg  Office,  [16] 

(c)  the  ContractiQg  Officer  who  approved  this 
subcontract, 

(d)  the  surety  or  sureties  upon  tlie  bond  or 
bonds,  if  any.  in  connection  with  this  subcontract, 
and 

(e)  The  Uisbursmg  Officer  designated  to  make 
payments  under  the  princi])al  contract. 

8.  Any  chiim  under  this  subcontract  which  may 
be  assigned  may  be  subject  to  further  assigmnent 
to  a  bank,  trust  company  or  other  financing  institu- 
tion, includijig  any  Federal  lending  agency,  and  to 
similar  further  assignment:  Provided  that,  any 
such  assignee  shall  file  written  notice  of  the  further 
assigmnent  together  with  a  true  copy  of  tlie  in- 
stnmient  of  furthei'  assignment  with  the  Subcon- 
structor  and  also  as  provided  in  2  above  vdih  re- 
spect to  original  assigmnent. 

4.  No  assignee  shall  di^TJge  any  information 
concerning  the  subcontract  oi-  concerning  matters 
contained  therein,  except  to  those  persons  author- 
ized by  the  Contracting  Officer. 
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Article  X. 
The  Subconstructor  shall  fully  cooperate  with 
other  subconstructors,  subcontractors,  or  conti-ac-- 
tors  engaged  in  Cxovernment  work  at  the  locality 
covered  by  the  construction  subcontract  and  shall 
not  interfere  with  the  i)erformance  of  their  work. 
In  case  of  conflict  which  camiot  be  adjusted  by  the 
Constructor  the  necessary  coordination  shall  be  as 
directed  by  the  Contracting  Officer  who  executed 
the  construction  subcontract,  or  his  duly  authoi- 
ized  representative. 

Article  XI. 

Whenever  an  actual  or  potential  labor  dispute 
is  delaying  or  threatens  to  delay  the  timely  per- 
formance of  this  subcontract,  the  Subconstructor 
will  unmediately  give  notice  thereof  to  the  Con- 
structor. 

Article  XII. 

The  Subconstructor,  in  performing  the  work  re- 
quired by  [17]  this  subcontract,  shall  not  discrim- 
inate against  any  employee  or  applicant  for  em- 
ployment because  of  race,  creed,  color  or  national 
origin. 

Article  XVII. 

The  followmg  changes  were  made  in  this  sub- 
contract before  it  was  signed  by  the  parties  here- 
to: 

1.    'l'h(>  following  articles  were  added: 
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^'Article  XVIII." 

"The  subconstructor  shall  not  employ  any  person 
undergoing  sentence  of  imprisonment  at  hard 
labor." 

'^  Article  XIX." 

'"1.  Prompt  Payment  of  Wages.  The  subcon- 
structor, or  his  subcontractor,  shall  pay  all  mech- 
anics and  laborers  employed  directly  upon  the  site 
of  the  work,  unconditionally  and  not  less  often  than 
once  a  week,  and  without  subsequent  deduction  or 
rebate  on  any  account,  the  full  amounts  accrued 
at  the  time  of  payment,  computed  at  wage  rates 
not  less  than  those  determined  by  the  Secretary 
of  Labor  for  the  work  herein  specified,  regard- 
less of  any  contractural  relationship  which  may  be 
alleged  to  exist  between  the  subconstructor  or  his 
subcontractors  and  such  mechanics  and  laborers." 

''2.  Overtime.  The  subconstructor  shall  compen- 
sate laborers  and  mechanics  for  all  hours  worked 
by  them  in  excess  of  eight  hours  in  any  one  calen- 
dar day  at  a  rate  not  less  than  one  and  one-half 
times  the  basic  rate  of  i)ay  of  such  laborers  and 
mechanics  and  shall  include  a  stipulation  in  each 
subcontract  hereunder  that  laborers  and  mechanics 
will  be  paid  at  a  rate  not  less  than  one  and  one- 
half  times  their  basic  rate  of  pay  for  all  hours 
worked  by  them  in  excess  of  eight  hours  in  any 
one  calendar  day." 

"3.  Withholding  Accrued  Funds.  There  may  be 
withheld  from  the  subconstructor  so  much  of  the 
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accrued  payments  as  [18]  may  be  considered  neces- 
sary by  the  Constructor  to  pay  to  laboi'ers  and 
mechanics  emi)loyed  by  the  subconstructor  or  any 
subcontractor  under  this  subcontract,  the  differ- 
ence between  the  rates  of  wages  required  by  this 
subcontract  to  be  paid  laborers  and  mechanics  on 
the  work  and  the  rates  of  wages  received  by  sur-h 
labor ei's  and  mechanics  and  not  refunded  to  the 
subconstructor,  his  subcontractor,  or  their  agents." 

''4.  Right  of  Termination  for  Faikire  to  Pay 
Specified  Wages.  In  the  event  it  is  found  by  the 
Constructor  that  any  laborer  or  mechanic  employed 
b}^  the  subconstructor  or  any  subcontractor  under 
this  subcontract,  directly  on  the  site  of  the  work 
covered  by  this  subcontract  has  been  or  is  being 
paid  a  rate  of  wages  less  than  the  rate  of  wages 
required  by  this  subcontract  to  be  paid  as  afore- 
said, the  Constructor  may,  by  written  notice  to  the 
subconstructor,  terminate  his  right  to  proceed  Avith 
ih^  work  or  such  part  of  the  work  as  to  which  there 
has  been  a  failure  to  pay  said  required  wages  and 
to  prosecute  the  work  to  completion  by  contract 
or  otherwise,  and  the  subconstructor  and  its  sure- 
ties shall  be  liable  to  the  Constructor  for  any  ex- 
cess costs  occasioned  the  Constructor  thereby." 

''5.  Affidavit  Under  Kick- Back  Act.  a.  The  sub- 
constructor  shall  furnish  to  the  Constructor  within 
seven  (7)  days  after  the  regular  pawient  date  of 
each  and  every  weekly  payroll,  an  affidavit  m.  the 
form  prescribed  by  regailations  issued  by  the  Sec- 
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j-etary  of  Labor  and  joublished  in  the  Federal  Reg- 
ister of  March  1,  1941,  6  F.R.  1211,  or  any  modi- 
fications tliereof  pursuant  to  the  Act  of  June  13, 
1931,  48  Stat.  948  (U.  S.  Code  Title  40,  Section 
276  b  and  c)  sworn  to  by  the  subconstructor  or  any 
subcontractor  concerned  under  this  subcontract  or 
by  the  authorized  officer  or  employee  of  the  sub- 
constructor  or  its  subcontractor  supervising  such 
payment,  [19]  to  the  effect  that  each  and  every 
person  employed  on  the  work  has  been  paid  in  full 
the  weekly  wages  showai  on  the  payroll  covered 
b}'  the  affidavit;  that  no  rebates  have  been  or  will 
be  made  either  directly  or  indirectly  to  or  on  be- 
half of  the  Subconstructor  or  its  subcontractor 
fronj  the  full  weekly  wages  earned  as  set  out  on 
such  payrolls;  and  that  no  deductions,  other  than 
permissible  deductions  as  defined  in  said  remila- 
tions  pursuant  to  said  Act  of  June  13,  1934,  and 
as  described  in  said  affidavit  have  been  or  will  be 
made,  either  directly  or  indirectly,  from  the  full 
weekly  wages  earned  as  set  out  in  such  payroll." 

"b.  The  subconstructor  shall  comply  with  all  a]}- 
plicable  requirements  of  said  regulations  of  the  Sec- 
retary of  Labor  under  the  Act  of  June  13,  1934, 
and  the  requirements  of  this  Article  of  the  sub- 
contract shall  be  subject  to  all  applicable  provi- 
sions of  such  regulations.'' 

2.  The  following  deletions  and  substitutions  were 
made : 

(a)  Article  III  was  entirely  deleted,  and  the 
following  Article  substituted  in  lieu  thereof: 
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"Article  HI/' 
•'If  the  subconstriictor  refuses  or  fails  to  prose- 
cute the  work,  or  any  separable  part  thereof  with 
such  diligence  as  will  insure  its  completion  Avithin 
the  time  specified  in  Article  I  or  any  extension 
thereof,  or  fails  to  complete  said  work  within  such 
time,  the  Constructor  may,  by  written  notice  to 
the  subconstructor,  terminate  its  right  to  proceed 
with  the  work  or  such  part  of  the  work  as  to  which 
there  has  been  delay.  In  such  event,  the  Construc- 
tor may  take  over  the  work,  prosecute  the  same 
to  completion,  by  contract  or  otherwise,  and  the 
subconstructor  and  its  sureties  shall  be  liable  to 
the  Constructor  for  any  excess  cost  occasioned  the 
Constructor  thereby.  If  the  subconstructor 's  right 
to  proceed  is  so  terminated,  the  Constructor  may 
take  possession  [20]  of  and  utilize  in  completing 
the  work,  such  materials,  appliances,  and  plant  as 
may  be  on  the  site  of  the  work  and  necessary  there- 
for. Provided,  that  the  work  of  the  subconstructor 
to  proceed  shall  not  be  terminated  mider  this  Av- 
ticle,  because  of  any  delays  in  the  completion  of 
the  work  due  to  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  the  subconstruc- 
tor, including,  but  not  restricted  to,  acts  of  God, 
or  of  the  Public  enemy,  acts  of  the  Constructor, 
acts  of  tlie  Government  (including,  but  not  re- 
stricted to  any  preference,  priority,  or  allocation 
order),  acts  of  other  contractors  or  subcontractors 
in   the   performance   of   contracts   or   subcontracts 
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with  the  Government  or  the  Constructor,  fires 
floods,  epidemics,  quarantine  restrictions,  strikes, 
freight  embargoes,  and  imusually  severe  weather 
or  delays  of  the  subconstructor 's  subcontractors  duo 
to  such  causes.  In  which  event  the  contracting  offi- 
cer shall  ascertain  the  facts  and  the  extent  of  the 
delay  and  extend  the  time  for  completing  the  work 
when  in  his  judgment  the  findings  of  fact  justify 
such  an  extension,  and  his  findings  of  fact  thereon 
shall  be  final  and  conclusive  on  the  parties  hereto, 
subject  only  to  appeal  within  30  days,  by  the  con- 
tractor to  the  Secretary  of  War  or  his  duly  auth- 
orized representative,  whose  decision  on  such  ap- 
peal as  to  the  facts  of  delay  and  the  extension  of 
time  for  completing  the  work  shall  be  final  and 
conclusive  on  the  parties  hereto. 

(b)  Article  V  was  entirely  deleted  and  the  fol- 
lowing Article  substituted  in  lieu  thereof: 
'^  Article  V." 

''(a)  In  consideration  of  the  Subconstructor's 
imdertakings  hereunder,  the  Subconstructor  shall 
receive  payment  for  work  performed  at  the  lump 
sum  amount  set  forth  in  Article  I  hereof,  which 
shall  constitute  full  compensation  [21]  for  the  per- 
formance by  the  subconstructor  of  the  work  and 
services  authorized  herein,  unless  otherwise  pro- 
vided in  the  specifications. 

^'(b)  Unless  otherwise  provided  in  the  specifica- 
tions, partial  payments  will  be  made  as  the  work 
progresses  at  the  end  of  each  calendar  month,  or 
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ii8  soon  thereafter  as  i)racticable,  on  estimates  made 
and  approved  by  the  Constructor.  In  preparing 
estimates,  the  material  delivered  on  the  site  and 
l)rei)aratory  work  done  may  be  taken  into  con- 
sideration. 

"(c)  In  making  such  partial  payments,  there 
sliall  be  retained  ten  per  cent  (10%)  of  the  esti- 
mated amount  until  final  completion  and  acceptance 
of  all  work  covered  by  the  subcontract;  provided, 
however,  That  the  Constructor,  at  any  time  after 
fifty  })er  cent  (50%)  of  the  work  has  been  com- 
l)leted,  if  he  finds  that  satisfactory  progress  is  being 
made  may  make  any  of  the  remaining  partial  pay- 
ments in  full :  and  ju'ovided,  further,  that  on  com- 
pletion and  acceptance  of  each  separate  building, 
vessel,  public  work,  or  other  division  of  the  Sub- 
contract on  which  the  price  is  stated  separately  in 
the  Subcontract,  payment  may  be  made  in  full  in- 
chiding  retained  percentages  thereon,  less  author- 
ized deductions. 

"(d).  ]n  the  event  the  Contractor  exercises  any 
of  its  reserved  rights  under  the  principal  contract 
to  wliich  this  subcontract  is  made  subject,  an  equit- 
abh'  adjustment  shall  be  made  in  the  amomits  due 
under  ttiis  siibconti-act  as  of  the  day  of  the  exercise 
of  such  resor\-od  riglits,  in  accord:mee  witii  Artir-le 
TX   hereof." 

c,  x\rticle  VT  was  entirely  deleted  and  the  f(»l- 
lowing  Artich^  substituted  in  lieu  thereof: 
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''Article  VI." 
"All  dis])iites  concerning  (juestions  of  fact  aris- 
ing under  this  subcontract  shall  be  decided  by  the 
Contracting  Officer,  [22]  whose  decision  shall  be  in 
writmg,  subject  to  appeal  by  either  party  hereto 
within  30  days  from  the  receipt  of  the  Contracting 
Officer's  decision  to  the  Chief  of  Engineers  whose 
decision  shall  be  final  and  conclusive  upon  the  par- 
ties hereto.  Notwithstanding  this  provision,  the  sub- 
constructor  shall  diligently  ])roceed  with  the  woi-k 
as  directed. 

(d)  Article   YII    was   enti]'ely   deleted   and    the 
following  Article  substituted  in  lieu  thereof: 

''Article  YII." 
''Insurance     coverages    under    this    subcontract 
shall  be  furnished  by  the  A-E-M  in  accordance  with 
ParagTai)h  1-25  of  the  General  Provisions  of  S])eci- 
fications. ' ' 

(e)  Article  VIII  was  entirely  deleted,  and  the 
following  Article  substituted  in  lieu  thereof- 

"Article  VIII." 
"(a)  In  order  to  protect  the  life  and  health  of 
its  employees  in  the  performance  of  this  subcon- 
tract, the  subconstructor  will  comply  with  all  per- 
tinent provisions  of  the  "Safety  Reqtiirements  in 
Excavation  -  Building  -  Construction"  approved 
by  Chief  of  Engineers  December  16,  1941,  revised 
March  15,  1943  (a  copy  of  which  is  on  file  in  the 
Office  of  the  Contracting  Officer),  and  as  may  be 
amended,  and  will  take  or  cause  to  be  taken  sucli 
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additional  measures  as  the  Contracting-  Officer  may 
determine  to  be  reasonably  necessary  for  this  pur- 
jK^se.  The  subconstructor  will  maintain  an  accurate 
iccord  of,  and  will  report  to  the  Contracting  Officer, 
in  the  manner  and  on  the  forms  prescribed  by  the 
Contracting  Officer,  all  cases  of  death,  occupational 
disease  and  traumatic  injury  arising  out  of  or  in 
the  course  of  employment  on  work  under  this  sub- 
contract." 

' '  (b)  The  Contracting  Officer  will  notify  the  sub- 
constructor  of  any  noncompliance  with  the  forego- 
ing provisions  [23]  and  the  action  to  be  taken. 
The  subconstructor  shall,  after  receipt  of  such  no- 
tice, immediately  correct  the  conditions  to  which 
attention  has  been  directed.  Such  notice  when 
served  on  the  subconstructor  or  his  representatives 
at  the  site  of  the  work  shall  be  deemed  sufficient 
for  the  purpose  aforesaid. 

"(c)  If  the  subconstructor  fails  or  refused  to 
comply  promptly,  the  Contracting  Officer  may  issue 
an  order  stopping  all  or  any  part  of  the  work. 
When  satisfactory  corrective  action  is  taken,  a 
start  order  will  be  issued.'' 

(f)  Article  IX  was  entirely  deleted  and  the  fol- 
lowing Article  substituted  in  lieu  thereof: 
'' Article  IX." 

"(a)  Subject  to  the  approval  of  the  Contracting 
Officer,  the  Constructor  may,  at  any  time,  by  writ- 
ten order,  and  without  notice  to  the  sureties,  if  any, 
make   changes    in    the   drawings   and/or   specifica- 
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tions  of  this  subcontract  and  within  the  general 
scope  thereof.  If  such  changes  cause  a  material  in- 
crease or  material  decrease  in  the  amount  due 
under  this  subcontract,  or  in  the  time  required  for 
its  performance,  an  equitable  adjustment  shall  be 
made  and  the  subcontract  shall  be  modified  in 
writing  accordingly. 

''(b)  In  the  event  this  subcontract  is  terminated 
before  the  work  called  for  hereunder  is  completed, 
the  Subconstructor  shall  be  ])aid  at  the  lump  sum 
amount  herein  set  forth  for  the  actual  quantity  of 
work  which  has  been  completed  as  of  the  date  of 
such  termination;  provided,  however,  that  should 
such  termination  take  place  before  the  completion 
of  the  minimum  quantity  of  work,  as  such  mini- 
mum is  defined  in  the  specifications,  the  subcon- 
structor shall  be  paid  on  an  equitable  basis  in  ac- 
cordance with  the  terms  of  paragraph  (a)  of  this 
Article.   [24] 

"(c)  If  the  subconstructor  and  the  Constructor 
fail  to  agree  upon  an  equitable  adjustment  of  the 
amount  of  the  additions  or  deductions  hereunder, 
the  dispute  shall  be  determined  as  provided  in 
Article  VI. 

(g)  Article   XII   was   entirely   deleted   and   the 
following  Article  substituted  in  lieu  thereof: 
''Article  XIII." 

The  matters  set  forth  in  Paragraphs  1-10,  1-05 
and  1-07  of  the  "General  Provisions  and  Specifica- 
tions" and  in  Article  III  of  the  subcontract,  shall 
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gov(M-n  the  work  under  this  subcontract  with  re- 
s])ect  to  the  i)rogress  schedule,  the  progress  of  the 
work  thereunder,  the  prosecution  of  the  work,  and 
the  right  of  the  Constructor  to  terminate  the  Sub- 
structoi-'s  right  to  proceed  with  the  work  for  failure 
to  maintain  })rogress." 

(h)  Article   XIY  was  entirely  deleted  and   the 
following  Article  substituted  in  lieu  thereof: 
'^Article  XIY/' 

1.  Pa}anent  Bond — The  subconstructor  agrees  to 
furnish  a  payment  bond  with  good  and  sufficient 
surety  acceptable  to  the  Govermnent  for  the  pro- 
tection of  persons  furnishing  material  or  labor  in 
connection  with  the  i)erformance  of  the  work  under 
this  agreement  on  U.  S.  Standard  Form  in  the 
penal  smu  of  $224,000.00. 

2.  Performance  Bond — 'i'he  subconstructor  fur- 
ther agrees  to  furnish  a  i)erformance  bond  with 
good  and  sufficient  surety  or  sureties  acceptable  to 
the  (xoveT-nment  in  connection  with  the  perform- 
ance of  work  under  this  agreement  on  U.  S.  Stan- 
dard Form  in  the  penal  sum  of  $44,800.00. 

(i)   Ai-ticl(^  XY  was  entirely  deleted  and  the  fol- 
lowiuii-  Article  substituted  in  lieu  thereof:  [25] 
"Article  XY.'^ 

''The  tcrin  "Chief  of  Engineers'  shall  include 
his  duly  jiutliorized  rojn'csentative,  as  tlie  case  may 
])('.  other  tliaii  tlie  Contracting  Officer. 

"The  term  'Contracting  Officer'  refers  to  the 
Contracting  Officer  who  approved  this  subcontract 
or  to  his  duly  appointed  successor." 
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(j)  Article  XYI  was  entirely  deleted  and  the  fol- 
lowing Article  substituted  in  lieu  thereof: 
''Article  XVI." 

"This  subcontract  shall  be  subject  to  the  written 
approval  of  the  A-E-M  and  the  Contracting  Offi- 
cer, and  shall  not  be  binding  until  so  approved." 

(k)  The  following  article  was  added  as  Article 
XX  thereof: 

"Article  XX." 

Renegotiation  —  (a)  This  Subcontract  shall  be 
deemed  to  contain  all  the  pi'ovisions  required  by 
subsection  (b)  of  the  Renegotiation  Act  as  amended 
by  Section  701  of  the  Revenue  Act  of  1943  (Public 
Law  No.  235,  78th  Congress,  enacted  February  25, 
1944). 

In  Witness  Whereof,  the  parties  hereto  have 
executed  this  subcontract  as  of  the  day  and  year 
first  above  written. 

CORY-JOSLIN  AND 

MACNSONS, 
By  F.  V.  W^EDLECK. 

Witnesses,  as  to  Constructor: 

KARL  V.  VASICEK, 
J.  M.  ROlilNSON. 

POWER  SERVICE  CORP., 
By  D.  B.  FEGLES, 
President. 

Approved  Sej^tember  7,  1944. 
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Witnesses,  as  to  Subeonstructor : 

EDNA  E.  YANSELOW, 
P.  C.  GAFFNEY. 

Approved  11  September  1944. 

WM.  S.  LOZIER,  INC.— 
BRODERICK  AND  GORDON. 

By   ARTHUR  A.  DUKELOW, 
/s/  JAMES  E.  MATTHEWS, 

Major,  Corps  of  Engineers  Resident  Engineer  and 
Contracting-  Officer.  [26] 

This  contract  is  signed  and  executed  by  the  Power 
Service  Corporation  without  any  intent  on  the  pai't 
of  the  Corj)oration  to  abandon  or  waive  any  right 
which  it  may  liave  to  submit,  i)rove,  and  collect' 
damages  by  reason  of  the  late  delivery  of  materials 
notwithstanding  the  provisions  of  Par.  1-05  of  the 
specifications. 

D.B.F. 

F.Y.W.  JEM 

A.A.D. 

CERTIFICATE   OF  CORPORATE 
AUTHORITY. 

I,  Anne  Howard  certify  that  I  am  the  act- 
ing secretary  of  the  corporation  named  as  the  Sub- 
constructor  herein;  that  D.  B.  Fegles  who  signed 
this  subcontract  on  behalf  of  the  Subeonstructor 
was  then  President  of  said  corporation;  that  said 
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subcontract  was  duly  signed  for  and  in  behalf  of 
said  corjjoration  by  authority  of  its  governing  body 
and  is  within  the  scope  of  its  corporate  i^owers. 

(Corporate  Seal) 

ANNE  HOWARD, 

711  Wesly  Temjjle  Bldg.,  Minneapolis,  Minn. 
July  11,  1944.  [27] 

June  20,  1944 

Sunflower  Ordnance  Works 
Johnson  County,  Kansas 

General  Provisions  and  Specifications  for  Complete 
Erection  of  Boilers  in  Power  House  No.  1  at 
Sunflower  Ordnance  Works  Johnson  County, 
Kansas. 

Section  I 
General  Provisions 

1-01.  Location.  The  site  of  the  proposed  work  is 
at  the  Sunflower  Ordnance  Works,  Johnson  Coun- 
ty, Kansas. 

1-02.  Work  to  be  done.  This  work  shall  include 
the  furnishing  of  all  plant,  equipment,  labor  and 
materials  (excepting  materials  to  be  furnished 
and/or  work  to  be  performed  by  the  Constructor 
and/or  other  as  specifically  provided  for  in  the 
General  Provisions  and  Specifications)  and  per- 
form all  work  necessary  for  the  complete  Erection 
of  Boilers  in  Power  House   Number  One   at  the 
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Sunflower  Ordnance  Works,  Johnson  County,  Kan- 
sas, in  strict  accordance  with  plans  and  specifica- 
tions and  as  directed  in  writing  by  the  Constructor. 
1-03.  (a)  The  work  shall  conform  to  drawings 
designated  as  follows:  *  *  * 

(b)  The  work  shall  conform  to  all  drawings  re- 
lating thereto,  as  may  be  furnished  by  the  Con- 
structor prioi'  to  the  opening  of  proposals  and  to 
such  drawings  in  explanation  of  details  or  minor 
modifications  which  may  be  furnished  from  time  to 
time  during  construction,  including  such  mino?* 
modifications  as  the  Constructor  may  consider 
necessary  on  account  of  conditions  found  during 
])rosecution  of  the  woj-k. 

(c)  Prior  to  prosecution  of  the  work  the  Sub- 
constructor  shall  check  all  drawings  and  shall  im- 
mediately rej^ort  all  [28]  errors,  discrepancies, 
and/or  omissions  discoA^ei*ed  therein  to  the  Con- 
structor. Any  adJTistments  inade  by  the  Subfon- 
structor  without  ])rior  approval  shall  be  at  his  own 
risk  and  the  settlement  of  anv  complications  aris- 
ing from  such  adjustments  shall  be  made  by  the 
8ubconstructor  at  his  own  expense. 

(d)  Parts  and  details  i-equired  for  complete  and 
satisfactory  construction  and  not  full}^  indicated 
on  the  drawings  furnished  b>'  the  Constructor  will 
be  detailed  by  the  Constructor  in  accordance  T\ith 
the  best  modern  ])ractice. 

(e)  'J'hese  drawings  shall  be  complete,  giving  all 
required  information.  No  affected  material  shall  ]w 
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furnished  or  woik  done  pending  ai)prova]  of  these 
drawings.    The   subconstructor   shall   submit   three 
(3)  prints  of  each  of  such  detailed  drawings  with 
a  cariying  letter  to  the  Coixstructor. 

(f)  Decisions  on  these  drawings,  either  approval 
or  disapproval,  will  be  given  by  letter  or  telegram 
within  five  (5)  calendar  days  after  receipt  thereof 
by  the  Constructor.  In  the  event  that  action  on 
the  drawings  is  not  taken  within  five  (5)  calendar 
days  after  receipt  thereof  the  Constructor,  the  time 
allowed  for  completion  of  the  subcontract  will  be 
increased  as  provided  in  sub]3aragraph  1-05  (b). 
Bi'awings  returned  for  correction  shall  be  resub- 
mitted for  approval  as  provided  above. 

(g)  After  approval,  the  Subconstructor  shall  fur- 
nish the  ConstructoT-  with  eight  (8)  prints  of  each 
approved  drawing.  All  of  these  approved  drawings 
will  form  a  part  of  the  subcontract,  and  will  be 
referred  to  in  the  specifications  as  "approved 
plans"  and/or  ''ap])roved  drawings.''   *   *   * 

(j)  The  specifications  give,  in  general,  the  char- 
acter of  work  required,  methods  of  construction 
iind  material  to  be  used.  In  the  subcontract,  the 
specifications  and  plans  are  to  be  interpreted  as 
mutually  explanatory  and  supplementary,  [29]  and 
therefore,  any  feature  shown  on  one  and  not  on 
the  other,  shall  have  the  same  force  and  effect  as 
if  shown  on  both. 

(k)  If  is  the  s])irit  and  intent  of  these  specifica- 
tions and  j)lans  to  secure  for  the  constructor  the 
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work  described,  complete  in  every  respect,  and  the 
general  conditions  thereof  shall  be  complied  with, 
whether  items  are  specifically  mentioned  or  not. 

1-04.  Quantity,  (a)  The  quantity  of  work  to  be 
performed  is  the  complete  erection  of  boilers  in 
Powei-  House  Number  One  including  the  furnish- 
ing of  all  plant,  equipment,  labor  and  materials 
(excepting  materials  to  be  furnished  and/or  work 
to  be  pei'formed  by  the  Constructor  and/or  others 
as  specifically  provided  for  in  the  General  Pro- 
visions and  Specifications)  as  specified  in  Para- 
graph 1-02.  The  lump  smn  offer  price  for  the 
entire  work  will  be  the  basis  of  comparison  of  the 
offers.  Within  the  limits  of  the  available  funds, 
tho  Subconstructor  will  be  required  to  complete 
the  entire  work  si)ecified  in  this  paragraph,  be  it 
more  or  less  than  the  amount  herein  specified  sub- 
ject to  the  provisions  of  paragraph  1-12  of  the 
specifications. 

1-05.  Conunencement,  Prosecution  and  Comple- 
tion, (a)  The  Subconstructor  will  be  required  to 
conunence  w^ork  under  the  subcontract  within  five 
(5)  calendar  days  after  the  day  of  receipt  by  him 
of  Notice  to  Proceed  and  will  be  required  to  prose- 
cute said  work  faithfully  and  energetically  and  to 
complete-  the  work  v.ithin  one  hmidred  twenty  (120) 
calendar  days,  the  time  to  be  computed  from  said 
dnte  of  receipt  of  Notice  to  Proceed,  except  as 
proA^ided  hereafter  in  this  paragraph. 

(b)  In  the  event  the  total   payments  for  work 
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actnally  constructed  by  the  Subconstructor  under 
the  subcontract  exceed  the  original  amount  of  the 
subcontract,  the  time  for  [30]  completion  of  the 
subcontract  will  be  extended  in  the  proportion  that 
payments  for  work  in  excess  of  the  original  amount 
of  the  subcontract  bear  to  the  total  original  con- 
sideration of  the  subcontract.  In  case  the  total  woi-k 
actually  constructed  is  less  than  the  specified 
amount,  the  tune  for  completion  of  the  subcontract 
will  remain  the  same  as  specified  herein. 

(c)  When  conditions  at  the  site  of  the  proposed 
work  are  considered  by  the  Constructor  to  be  un- 
favorable to  its  prosecution,  the  Constructor  may 
order  tJie  Subconstructor  in  writing  to  suspend 
work  under  the  subcontract  until  the  Constructor 
considers  that  the  unfavorable  conditions  for  the 
prosecution  of  the  w^ork  no  longer  exist.  When  the 
work  is  so  suspended,  the  time  allowed  for  comple- 
tion will  be  increased  by  an  amount  equal  to  the 
time  of  suspension  as  determined  by  the  Construc- 
tor. 

(d)  If  the  Subconstructor  fails  to  perform  the 
work  at  a  rate  satisfactory  to  the  Constructor,  as 
specified  in  section  (a)  above  by  reason  of  delays 
in  the  delivery  of  materials  or  supplies  essential 
to  such  performance,  because  of  war  priorities,  or, 
because  of  conditions  existing  through  no  fault  or 
negligence  of  the  Subconstructor,  he  may  be  ex- 
cused for  such  failure  upon  the  presentation  to  and 
the  approval  by  the  Constructor  of  a  written  state- 
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nient   setting  forth  distinctly  the  causes  for  such 
f'aihire. 

(e)  in  ease  tinie  for  completion  of  the  work  is 
increased  due  to  any  of  tlie  causes  specified  herein, 
it  is  distinctly  understood  and  agreed  that  the  Sub- 
constructor  will  accept  the  additional  time  in  which 
to  complete  his  subcontract  in  full  satisfaction  of 
any  delays  encountered,  the  Constructor  will  not  be 
liable  for  any  costs  or  expenses  incurred  by  the 
Subconstructor  as  a  result  of  the  increased  time  f<n- 
com])letion  of  the  Subcontract.  [31] 

(f)  Inasmuch  as  the  ]n'ovisions  of  the  subcon- 
tract docmnents  relating  to  the  time  for  and  the 
rate  of  performance  of  the  work  and  the  time  for 
completion  of  the  same  are  inserted  for  the  |)ur- 
pose  of  enabling  the  United  States  Government 
to  proceed  with  the  construction  of  the  Sunflower 
Ordnance  Works  in  accordance  with  the  predeter- 
mined program  of  War  Effort,  such  provisions  are 
of  the  essence  of  the  subcontract. 

(g)  No  licjui dated  damages  are  provided  for  un- 
dei*  the  specifications  nor  will  such  damages  be 
pi'ovided  for  in  the  subcontract. 

1-06.  If  the  subconstructor  refuses  or  fails  to 
prosecute  the  work  or  any  separable  part  thereof 
in  accordance  with  the  terms  and  conditions  of 
Paragraph  1-05,  the  Constructor  may  by  written 
notice  to  the  Subconstructor  terminate  his  right  to 
proceed  with  the  work  or  such  part  of  the  woi'k 
involved  bv  such  refusal  or  failure.  In  such  event. 
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the  .Constructor  may  take  over  tlie  work  and  prose- 
cute the  same  to  comi)letion  by  contract  or  other- 
wise, and  in  so  doing,  may  take  over  and  use  for 
that  purpose  the  Subconstructor's  equipment,  plant 
and  materials.  Any  excess  cost  to  the  Constructor 
above  the  subcontract  ])rice  for  such  work  or  such 
part  of  the  work,  will  be  chai'ged  to  the  Subcon- 
structor,  who  will  be  liable  for  the  same. 

1-07.  Sundays,  Holidays  and  Nights.  Work  on 
Smidays,  Holidays  and  nights  will  be  at  the  option 
of  the  Subconstructor,  however,  when  the  Subcon- 
structor  elects  to  work  at  such  tunes,  notice  of  his 
intention  to  do  so  shall  be  given  to  the  Constructor 
within  a  reasonable  time  in  advance  thereof,  (sub- 
ject, however,  to  the  i)rovisions  of  paragraph  1-10- 

b). 

1-08.  Pa}anents.  (a)  Payments  will  be  made 
monthly  based  upon  the  estimated  percentage  of 
completion  of  the  work  as  determined  by  the  Con- 
structo]'  and  not  included  for  payment  [32]  in  any 
previous  estimate  covering  those  portions  of  the 
work  completed  in  accordance  with  the  specifica- 
tions. In  making  partial  payments,  ten  percent  will 
be  retained  from  each  payment  until  full  comj)le- 
tion  and  acceptance  of  all  work  covered  by  the 
subco]itract,  7)rovided  that  the  Constructor,  at  any 
time  after  50  percent  of  the  work  has  been  coni- 
pleted.  if  he  finds  that  satisfactory  ])rogT-ess  is 
being  made,  may  make  any  of  the  remaining  par- 
tial "|)ayments  in  full.  The  amount  so  retained,  less 
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any  proper  deductions,  will  be  paid  to  the   Sub- 
constructor  on  completion  and  final  acceptance  of 
all  work  under  the  subcontract. 

(b)  Work  not  done  in  oi-der  of  procedure  as 
instructed  by  the  Constructor  will  not  be  included 
in  estimates  oi-  payment  until  it  is  properly  in- 
corporated into  the  work  as  a  whole. 

1-09.  Railroad  Facilities  for  hauling  freight  are 
aA^ailable  via  Atchison,  Topeka  &  Santa  Fe  Rail- 
road. 

1-10.  Organization,  Plant  and  Progress,  (a)  The 
Subconstructor  shall  within  seven  (7)  days  after 
receipt  of  the  notice  to  proceed,  prepare  and  submit 
to  the  Constructor  for  approval  a  practicable  and 
feasible  schedule  showing  the  order  in  which  the 
Subconstructor  proposes  to  carry  on  the  w^ork,  the 
dates  on  which  he  will  start  the  several  salient 
features  (including  procurement  of  plant  and 
equipment),  and  the  contemplated  dates  foi'  com- 
pleting the  same.  The  schedule  shall  be  in  the  form 
of  a  progress  chart  of  suitable  scale  so  as  to  in- 
dicate appropriately  the  percentage  of  work  sched- 
uled for  completion  at  any  time.  The  subconstructor 
shall  enter  the  actual  progress  at  the  end  of  each 
week,  and  shall  inunediately  deliver  to  the  Con- 
structor three  blue  print  copies  of  the  same.   [33] 

(b)  The  Subconstructor  shall  furnish  sufficient 
forces,  construction  plant  and  equipment,  and  shall 
work  such  hours,  including  night  shifts,  overtime 
operations,  and  Sunday  and  holiday  work  as  may 
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be  necessary  to  insure  the  prosecution  of  the  work 
in  accordance  with  the  approved  progress  schedule. 
If,  in  the  opinion  of  the  Constructor,  the  Subcon- 
structor  falls  behind  the  i)rogress  schedule,  the 
Subconstructor  shall  take  such  steps  as  may  be 
necessary  to  improve  his  progress  and  the  Con- 
structor may  require  him  to  increase  the  number 
of  shifts,  overtime  operations,  days  of  work,  and/or 
the  amount  of  construction  plant,  all  without  addi- 
tional cost  to  the  Constructor. 

(c)  Failure  of  the  Subconsiructor  to  comj^ly  with 
the  requirements  of  the  Constructor  mider  this  pro- 
vision shall  be  grounds  for  the  determination  of 
the  Constructor  that  the  Subconstructor  is  not  pros- 
ecuting the  work  with  such  diligence  as  will  insure 
completion  within  the  time  specified;  and  when 
such  determination  has  been  made,  the  Constructor 
may  terminate  the  Subconstructor 's  right  to  pro- 
ceed with  the  work  or  such  part  of  the  work  as 
to  which  there  has  been  delay,  pursuant  to  Article 
III  of  the  subcontract. 

1-11.  Claims,  Protests  and  Appeals.  If  the  Sub- 
constructor  considers  any  work  demanded  of  him 
to  be  outside  the  requirements  of  the  subcontract, 
or  if  he  considers  any  action  or  ruling  of  the  Con- 
structor or  of  the  inspectors  to  be  unfair,  the  Sub- 
constructor  shall  without  undue  delay,  upon  such 
demand,  action  or  ruling,  submit  his  protest  there- 
to in  writing  to  the  Contracting  Officer  stating 
clearly  and  in  detail  the  basis   of  his   objections. 


42  Power  Service  Corporation  vs. 

Exhibit  A— (Continued) 

The  Contnicting  Officer  shall  thereupon  proiuptly 
iiivestig-ate  the  comph\int  and  furnish  the  Subcon- 
sti-uctor  his  decision  thereon  in  writing.  If  the  Sub- 
constructov  is  not  satisfied  with  the  decision  of  the 
[34]  Contracting-  Officer,  he  may,  within  thirty  (30) 
days,  appeal  in  writing  to  the  Chief  of  Engineers, 
whose  decision,  or  that  of  his  duly  authorized  rej)- 
resentative,  shall  be  final  and  binding  upon  the 
parties  fo  fhe  subcontract,  Except  for  such  protests 
or  objections  as  are  made  of  record  in  the  manner 
herein  specified  and  within  the  time  limit  stated, 
the  records,  rulings,  instructions,  or  decisions  of  the 
Contracting  Officer  shall  be  final  and  conclusive. 
All  appeals  from  the  decisions  of  the  Contracting 
Officer  authorized  under  the  subcontract  shall  be 
addressed  to  the  War  Department,  Chief  of  En- 
gineers, Washington,  D.  C.  The  appeal  shall  con- 
tain all  the  facts  or  circmnstances  upon  which  the 
Subconstructor  bases  his  claim  for  relief  and  should 
be  pi-esented  to  the  Contracting  Officer  for  trans- 
mittal within  the  time  provided  therefor  in  the 
subcontract. 

Provided,  however,  in  case  of  dispute  or  dis- 
agreement within  the  meaning  of  this  paragraph, 
the  Subconstructor  shall  first  submit  his  protest 
in  writing  to  the  Constructor,  stating  clearly  and 
in  detail  the  basis  for  his  ])rotest.  The  Constructor 
will  thereupon  investigate  the  complaint  and  fur- 
nish the  Subconstructor  its  written  decision  there- 
on. If  the  Subconstructor  is  not  satisfied  with  th-:- 
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decision  of  the  Constructor  he  may  then  proceed 
;)s  outlined  herein. 

1-12.  Modifications.  The  right  is  reserved  to 
make  such  changes  in  the  execution  of  the  work  to 
be  done  under  these  specifications  as  in  the  judg- 
ment of  the  Constructor  may  be  necessary  or  ex- 
pedient to  carr}^  out  the  intent  of  the  subcontract, 
provided,  that  the  cost  to  the  Subconstructor  of 
doing  the  work  will  not  be  increased  thereby;  and 
no  increase  in  price  over  the  subcontract  ])rice  will 
1)(^  l)aid  to  the  Subconstructoi-  of  such  changes.  No 
cliange  which  will  materially  aifect  the  cost  of  doing 
the  work  will  be  made,  and  no  [35]  greater  or  less 
])riee  than  the  subcontract  price  will  be  paid  exceT)t 
upon  formal  written  agreement  between  the  parties, 
as  ])rovided  in  the  form  of  the  subcontract  to  be 
entered  into.  (See  Article  IX  of  the  subcontract). 

*        -v^        * 

1-29.    Approval.    The   subcontract   shall    be   sub- 
ject to  the  written  approval   of  the  Architect-En- 
ghieer-Manager  and  the   Contracting   Officer,   and 
shall  not  be  binding  until  so  approved.  *  *  * 
Section  II — Conduct  of  Work. 

2-01.  Order  (^f  Woi'k.  (a)  The  work  shall  be  car- 
ried on  at  such  locations  and  in  such  order  or  pro- 
cedure as  may  be  found  necessary  by  the  Construc- 
tor. The  location  and  limits  of  the  w^ork  to  be  done 
will  be  plainly  indicated  by  the  Constructor. 

(b)  The  Subconstructor  will  be  required  to  con- 
duet  the  work  in  such  mamier  that  other  work  in 
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progress  will  not  be  unduly  delayed.  He  shall  co- 
operate and  work  harmoniously  with  other  contrac- 
tors at  the  site  to  the  end  that  all  of  the  work 
may  be  completed  as  expeditiously  as  possible. 

(c)  The  location  of  the  w^ork  will  be  indicated  by 
the  Constructor.  The  grades  are  indicated  on  the 
various  drawings.  The  Subconstructor  must  lay  out 
his  w^ork.  He  shall  be  responsible  for  measurements. 
He  must  exercise  proper  precaution  to  verify  the 
figures  on  the  drawings  before  laying  out  the  w^ork 
and  will  be  held  responsible  for  any  errors  therein 
that  otherw'ise  might  have  been  avoided.  He  shall 
promptly  inform  the  Constructor  of  any  errors  or 
discrepancies  he  may  discover  in  the  drawings  and 
specifications  in  order  that  the  proper  corrections 
may  be  made  and  understood.  The  w^ork  must  be 
carried  on  systematically  and  so  managed  at  all 
times  as  to  secure  substantial  progress  and  avoid 
annoyance  and  inconvenience.  All  construction 
operations  [36]  must  be  confined  to  the  limits  desig- 
nated by  the  Constructoi'. 

Section  IV — Technical  Provisions. 

4-01.  Intent  of  Plans  and  Specifications.  The  in- 
tent is  to  prescribe  a  complete  work  or  improve- 
ment which  the  Subconstructor  shall  do  in  full 
compliance  with  the  plans  and  these  specifications. 
The  Subconstructor  shall  perform  the  work  in  ac- 
cordance with  the  lines,  grades,  typical  cross- 
sections,  and  dimensions  shown  on  the  plans  or  as 
modified  by  written  order  involving  changes  or  im- 


W.  E.  Joslin,  Etc.  45 

Exhibit  A — (Continued) 
Ijosed  as  a  result  of  changed  conditions;  and  he 
shall  furnish,  unless  otherwise  provided  in  the  spec- 
ifications, plans,  or  in  the  Subcontract,  all  mater- 
ials, implements,  machinery,  equipment,  tools,  sup- 
plies, and  labor  necessary  for  the  ]:>rosecution  of 
the  work. 

4-02.  Work  Covered  by  Subcontract  Prices,  (a) 
The  Subconstructor  shall,  raider  the  subcontract 
prices,  furnish  all  labor,  materials,  tools,  equip- 
ment, plant  and  supplies  (excepting  as  the  same  or 
auy  part  of  the  same  is  to  be  furnished  by  the  Con- 
structor when  so  specified)  and  perform  all  work 
required  by  the  subcontract  to  carry  out  the  sub- 
coutract  in  good  faith  which  contemplates  every- 
thing completed  in  first  class  condition,  of  good 
materia],  with  accurate  workmanship  and  proper 
finish  in  every  respect. 

(b)  In  cases  where  the  subcontract  price  clause 
in  the  specifications  relating  to  the  unit  price  for 
any  item  requires  that  the  said  unit  price  cover 
and  be  considered  compensation  for  certain  worlc 
or  material  essential  to  the  item,  this  same  work  or 
material  shall  not  also  be  measured  or  paid  for 
under  any  other  pay  item  which  may  apx)ear  else- 
where in  the  specifications.  *  *  * 

5-04.  Materials  Furnished  by  the  Consti'uctoi*. 
(a)  In  general,  all  materials,  equipment  and  mach- 
inery which  will  [37]  actually  be  incorporated  into 
the  permanent  construction  will  be  furnished  by 
the  Constructor  and/or  others.  Materials  aud  sup- 
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plies  incidental  to  the  X)ernianent  construction,  in- 
cludinL*'  but  not  limited  to  cutting  oil,  wire,  fuel 
iov  construction  equipment,  welding  bars,  cement 
grout  and  concrete,  scaffolding,  forming  temporary 
bracing  and  blocking,  pipe  dope  and  compound, 
all  erection  facilities  and  equipment  etc.,  will  be 
supplied  by  the  Subconstructor  without  cost  to  the 
Constructor  over  and  above  the  subcontract  i)rice. 
Fuel  for  use  in  testing  ()])erating  equipment  and 
for  putting  the  plant  in  operation  will  be  supplied 
by  the  Constructor.  Materials  furnished  by  the  Con- 
structor will  be  delivered  to  the  Subconstructor  at 
points  and  in  the  manner  specified.  Section  VII 
hereof. 

(b)  Immediately  after  starting  work  undei'  the 
Subcontract  the  Subconstructor  shall  prejjare  a 
*  Mist  of  materials"  including  accessories  and  equip- 
ment required,  and  shall  check  this  list  against  the 
materials,  accessories  and  equipment  stored  in  or 
adjacent  to  the  Power  House  in  order  that  short- 
ages may  be  immediately  determined.  Such  short- 
ages will  then  be  reported  to  the  Constructor  for 
use  in  obtaining  the  balance  of  materials  required 
for  the  completed  work.  Such  an  inventory  will  be 
kept  current  by  the  Subconstructor  during  the  pro- 
gress of  the  work  and  the  Subconstructor  will  be 
held  responsible  for  advising  the  Constructor  of  his 
requirements  sufficiently  in  advance  of  the  time 
such  items  will  be  required  to  enable  procurement 
Avithout  delaying  progress. 
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Exhibit  A — (Continued) 
(c)  Nearly  all  of  the  materials  required  for  the 
work  has  been  stored  in  Power  House  No.  1  or 
in  warehouses  adjacent  thereto.  Materials,  equip- 
ment and  machinery  which  have  been  stored  and 
which  have  been  subjected  to  conditions  [38]  neces- 
sitating reconditioning,  refinishing,  refacing,  clean- 
ing, painting,  packing  (in  valves  and  pumps),  and 
similar  work  to  properly  j^repare  for  installation 
and  operation  will  be  reconditioned,  refinished  etc., 
by  the  Subcontract,  except  however,  that  such  re- 
conditioning, re&iishing  etc.  shall  apply  only  \o 
defects  which  have  resulted  from  storage  and  does 
not  include  inherent  defects  hi  manufacture  or  ma- 
terials. Materials,  ecjuipment  and  machinery  which 
liave  been  bi'oken  or  otherwise  damaged  beyond 
use  or  repair  during  storage  or  which  have  inherent 
defects  in  manufacture  or  material  caused  through 
no  fault  or  negligence  of  the  Subcontractor  will  be 
rei)laced  by  the  Constructor  without  cost  to  the 
Subconstructor. 

Section  5- A, 

Conservation  of  Critical  Materials. 

(Omitted)  [39] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  W.  E.  Joslin,  an  individual  doing 
business  as  Cory-Joslin  and  Macnsons,  defendant 
above-named,  and   answering   the   petition   of  the 
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above-named  plaintiff  on  file  herein,  admits,  denies 
and  alleges  as  follows: 

That  said  petition,  nor  any  of  its  counts,  state  a 
cause  of  action. 

In  answer  to  the  allegations  in  Count  I: 

I. 

Defendant  admits  the  allegations  contained  in 
paragraijhs  1,  3,  4  and  5; 

II. 

Admits  that  portion  of  the  allegations  contained 
in  paragraph  2  down  to  the  last  clause  thereof  com- 
mencing with  the  words  ''that  a  copy  *  *  *"  etc., 
and  denies  the  allegations  contained  in  said  last 
clause ; 

III. 

Denies  each  and  every  allegation  contained  in 
paragraph  6  and  in  this  regard  alleges  the  fact  to 
be  that  the  [40]  Specifications  referred  to  speak  for 
themselves  and  the  words  therein  "nearly  all"  mean 
just  what  tliey  imply  and  specifically  notified  and 
warned  plaintiff  to  govern  itself  accordingly; 

IV. 

Admits  all  of  paragraph  7  except  the  words 
''ready  and  A\TLlling'',  which  is  denied; 

V. 

Denies  each  and  every  allegation  contained  in 
paragraphs  8,  9,  10  and  11,  except  that  defendant 
admits  that  he  refuses  to  pay  the  alleged  damages 
claimed  by  plaintiff  or  any  part  thereof,  and  in  this 
comiection  defendant  denies  that  plaintiff  has  been 
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damaged  in  the  sum  of  $34,343.00  or  any  other  sum 
or  amomit  and  further  denies  that  defendant 
breached  his  contract  with  j)laintiff,  or  is  liable  to 
plaintiff  in  any  sum  whatsoever  in  the  premises. 

In  answer  to  the  allegations  in  Count  II. 

I. 

Defendant  by  this  reference  incorporates  herein 
his  same  admissions,  denials  and  allegations  herein- 
above set  forth  in  answer  to  paragraphs  1  to  9  in- 
clusive of  Count  I  of  plaintiff's  Petition  and  hereby 
constitutes  them  his  answer  to  the  same  respective 
paragraphs  incorporated  by  reference  in  paragraph 
1  of  Count  II,  to  the  waiiie  extent  as  though  recited 
at  length  herein  in  answer  to  said  respective  para- 
graphs ; 

II. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraphs  2,  3,  4  and  5  and  in  this  regard 
alleges  the  facts  to  be  that  the  contract  and  speci- 
fications referred  to  and  entered  into  now  express 
without  amendment  or  modification  the  true  inten- 
tion and  agreement  of  the  parties,  that  there  [41] 
was  no  understanding  at  any  time  between  the 
parties  that  plaintiff  would  be  entitled  to  damages 
for  delayed  delivery  of  materials  or  that  the  con- 
tract or  the  specifications  provided  for  any  such 
damages  or  were  intended  to  so  provide,  and  de- 
fendant further  alleges  the  facts  to  be  that  the  con- 
tract referred  to  was  entered  into  by  defendant  for 
the  benefit  of  and  at  the  expense  of  the  United 
States   of   America   and  in   kee])i]io:   with  tlie   con- 
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tracting  policy  of  the  United  States  Government 
said  specifications  specifically  jji-ovided  that  no 
liquidated  damages  should  be  assessed  or  ijayable. 

In  answer  to  the  allegations  in  Count  III : 

I. 

Defendant  by  this  reference  incorporates  herein 
his  same  admissions,  denials  and  allegations  herein- 
above set  forth  in  answer  to  paragraphs  1  to  9  in- 
clusive of  Count  I  of  plaintiff 's  Petition  and  hereby 
constitutes  them  his  answer  to  the  same  respective 
paragraphs  incorporated  by  reference  in  paragraph 
1  of  Comit  III,  to  the  same  extent  as  though  reiter- 
ated at  length  herein  in  answer  to  said  respective 
paragraphs ; 

II. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraphs  2  and  3  as  now  alleged  or 
hereafter  reformed  and  further  denies  that  plaintiff 
has  suffered  damages  in  any  amount  whatsoever  or 
is  entitled  to  recover  any  sum  whatsoever  by  way 
of  damages  or  otherwise  from  defendant  in  the 
premises. 

That  as  and  for  a  separate  defense  to  said  peti- 
tion and  each  of  its  counts  defendant  further  al- 
leges : 
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I. 

That  said  plaintii^:  is  barred  by : 

(a)  estoppel,  [42] 

(b)  release, 

(c)  statute  of  frauds,  ' 

(d)  waiver. 

Wherefore  defendant  prays  that  he  be  dismissed 
with  his  costs  incurred  herein. 

FRANK  J.  HENNESSY, 

United  States  Attorney. 

/s/  WM.  P.  CAUBU, 
/s/  PAUL  B.  GIBSON, 

Attorneys  for  Defendant. 

[Endorsed] :   Filed  Dec.  3,  1946.  [43] 


[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  ANSWER 

Now  comes  defendant  and  by  stipulation  of  coun- 
sel for  plaintift*  and  by  leave  of  Court  first  had  and 
obtained,  files  this,  his  amendment  to  his  Answer 
heretofore  filed. 

As  and  for  a  separate  defense  to  said  petition  and 
each  of  its  counts,  defendant  further  alleges: 

I. 

That  there  was  no  consideration  to  defendant  for 
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the  addenda  or  additional  clause  to  the  signature 
page  of  the  contract  of  the  i^arties  hereto. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney. 

PAUL  B.  GIBSON, 
W.  P.  CAUBU, 

Attorneys  for  Defendant. 

(Acknowledgment  of  Receipt  of  Copy.) 
[Endorsed] :  Filed  Mar.  20,  1947.  [44] 


[Title  of  District  Court  and  Cause.] 

OPINION 
March  30,  1948 

Lancie  L.  Watts,  801  Scarritt  Building,  Kansas 
City,  Missouri,  Attorney  for  the  Plaintiff. 

Frank  J.  Hennessy,  U.  S.  District  Attorney  for 
the  Northern  District  of  California,  422  Post  Office 
Building,  San  Francisco,  Calif. 

Rudolph  Scholz,  Assistant  U.  S.  District  Attorney 
for  Northern  District  of  California,  422  Post  Office 
Building,  San  Francisco,  Calif. 

Paul  B.  Gibson,  Humboldt  Bank  Building,  San 
Francisco,  Calif.,  Attorneys  for  the  Defendant. 

Clark,  District  Judge. 

This  cause  involved  a  claim  for  damages  in  the 
amount  of  $34,343.00  for  delay  in  the  performance 
of  a  construction  contract.  Plaintiff  alleges  damages 
for  delay  in  construction  by  failure  of  the  defend- 
ants to  deliver  material  at  the  site  of  the  project. 
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Plaintiff's  petition  is  in  three  counts. 

Count  one  seeks  a  declaration  of  the  rights  under 
the  contract  as  written  and  in  alternative,  if  the 
construction  [45]  of  the  contract  be  adverse  to 
plaintiff,  count  two  seeks  reformation  of  the  con- 
tract to  make  it  express  the  intention  of  the  parties, 
and  comit  three  seeks  recovery. 

The  particular  provisions  of  the  contract  to  be 
construed  which  effect  the  present  controversy  are 
as  follows: 

Article  I. 

""(a)  The  work  shall  be  commenced  within  five 
(5)  calendar  days  after  the  date  of  receipt  of  notice 
to  proceed,  and  shall  be  completed  in  accordance 
with  paragraph  1-05  of  the  *  General  Provisions  and 
Specifications. ' 

' '  (b)  The  subconstructor  shall  be  required  to  do 
the  following  work: 

"The  work  shall  include  the  furnishing  of  all 
plant,  equipment,  labor  and  materials  (excei3ting 
materials  to  be  furnished  and/or  work  to  be  per- 
formed by  the  constructor  and/or  others  as  speci- 
fically provided  for  in  the  General  Provisions  and 
Specifications)  and  perform  all  work  necessary  for 
the  complete  erection  of  Boilers  in  Power  House 
Number  1,  at  the  Sunflower  Ordnance  Works, 
Johnson  County,  Kansas,  in  strict  accordance  with 
plans  and  specifications  and  as  directed  in  writing 
by  the  Constructor  for  and  in  consideration  of  the 
Lump  Sum  price  of  Four  Hundrey  Forty  Eight 
Thousand  Dollars  and  no  Cents  ($448,000)  ;  in  strict 
accoi'dance   with   tlie   sj)eciflcations,   schedules   and 
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drawings,  all  of  vvliich  are  made  a  part  hereof  and 
designated  as  follows:  Specifications  entitled  'Gen- 
eral Provisions  and  Specifications  for  Complete 
Eroction  of  Boilers  in  Power  House  No.  1  at  Smi- 
flowca-  Ordnance  Works,  Johnson  County,  Kansas', 
*  *  *  [46] 
Materials  to  be  furnished — (specifications) 
''5-04  (a)  Material  furnished  by  the  Constructor. 
In  general,  all  materials,  equipment  and  machinery 
which  will  actually  be  incorporated  into  the  per- 
usal i  en  t  construction  will  be  furnished  by  the  Con- 
structor and/or  others.  Material  and  supplies  in- 
cidental to  the  permanent  construction,  including 
l)ut  not  limited  to  cutting  oil,  wire,  fuel  for  con- 
struction equipment,  welding  bars,  cement  gi'out 
and  concrete,  scaffolding,  forming  temporary  brac- 
ing and  blocking,  pipe  dope  and  compound,  all  erec- 
tio]i  facilities  and  equipment,  etc.,  will  be  supplied 
by  the  Subconstructor  without  cost  to  the  Construc- 
tor over  and  above  the  subcontract  price.  Fuel  for 
use  in  testing  operating  equipment  and  for  putting 
the  plant  in  operation  will  be  supplied  by  the  Con- 
structor. Materials  furnished  by  the  Constructor 
wall  be  delivered  to  the  Subconstructor  at  points 
and  in  the  manner  specified.  Section  VII  hereof. 

"  (b)  Immediately  after  starting  work  under  the 
subcontract  the  subconstructor  shall  prepare  a  'list 
of  materials'  including  accessories  and  equipment 
required,  and  shall  check  this  list  against  the  ma- 
terials, accessories  and  equipment  stored  in  or  ad- 
jacent to  the  Power  House  in  order  that  shortages 
may  be  immediately  determined.    Such  shortages 
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will  their  be  ]'eiK)rted  to  tlie  (^onstnietor  for  use  in 
obtaining  the  balance  of  materials  required  for  the 
comi^leted  work.  Such  an  inventory  will  be  kept 
current  by  the  Subconstructor  during-  the  progress 
of  the  work  and  the  Subconstructor  will  1)e  held 
responsible  for  advising  the  Constructor  of  his  re- 
quirements sufficient  in  advance  of  the  time  such 
items  will  be  required  to  enable  procurement  with- 
out delaying  progress.  [47] 

"(c)  Nearly  all  of  the  materials  recjuired  for  the 
Avork  has  been  stored  in  Power  House  No.  1  or  in 
warehouses  adjacent  thereto.  Materials,  equipment 
and  machinery  which  have  been  stored  and  which 
have  been  subjected  to  conditions  necessitating  re- 
conditioning, refinishing,  refacing,  cleaning,  i)aint- 
ing,  packing  (in  valves  and  pumps),  and  similar 
work  to  properly  prepare  for  installation  and  op- 
eration will  be  reconditioned,  refinished,  etc.,  by  the 
Subcontractor  as  a  part  of  this  subcontract,  except 
however,  that  such  reconditioning,  refinishing,  etc., 
shall  apply  only  to  defects  which  have  resulted 
from  storage  and  does  not  include  inherent  defects 
in  manufacture  or  material.  Materials,  equipment 
and  machinery  which  have  been  broken  or  other- 
wise damaged  bej^ond  use  or  repair  during  storage, 
or  which  have  inlierent  defects  in  manufactui'e  or 
material  caused  through  no  fault  or  negligence  or 
the  subconstructor  will  ]3e  replaced  by  the  Con- 
structor without  cost  to  the  Subconstructor. 

''Disixites''  provisions.  ' 

(a)  Of  the  Contract: 
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Article  VI 

''All  disijutes  concerning'  questions  of  fact  aris- 
ing under  this  subcontract  shall  be  decided  by  the 
Contracting"  Office]',  whose  decision  shall  be  in  writ- 
ing, subject  to  appeal  by  either  party  hereto  within 
30  days  from  the  receijjt  of  the  Contracting  Officer's 
decison  to  the  Chief  of  Engineers  w^hose  decision 
shall  be  final  and  conclusive  upon  the  parties  hereto. 
Notwithstanding  this  jjrovision,  the  subconstructor 
shall  diligently  proceed  with  the  work  as  directed." 

(1))  Of  the  Specifications. 

' '  1-11.  Claims,  Protests  and  Afjpeals.  If  the  Sub- 
constructor  considers  any  work  demanded  of  him  to 
be  outside  the  requirements  of  the  subcontract,  or 
if  he  considers  any  action  or  ruling  of  the  Con- 
structor or  of  the  inspectors  to  be  unfair,  the  Sub- 
constructor  shall  without  undue  delay,  upon  such 
demand,  action  or  ruling,  submit  his  protest  thereto 
in  writing  to  the  contracting  officer  stating  clearly 
and  in  detail  the  basis  of  his  objections.  The  Con- 
tracting Officer  shall  thereupon  promptly  investi- 
gate the  complaint  and  furnish  the  Subconstructor 
his  decision  thereon  in  writing.  If  the  Subconstruc- 
tor is  not  satisfied  with  the  decision  of  the  Contract- 
ing Officer,  he  may,  within  thirty  (30)  days,  appeal 
in  writing  to  the  Chief  of  Engineers,  whose  de- 
cision, or  that  of  his  duly  authorized  representative, 
shall  ])e  final  and  binding  upon  the  parties  to  the 
subcontract.  Except  for  such  protests  or  objections 
as  are  made  of  record  in  the  manner  herein  speci- 
fied and  within  the  time  limit  stated,  the  records, 
rulings,  instructions  or  decisions  of  the  Contracting 
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Of&cer  shall  be  final  and  conclusive.  All  ap])eals 
from  the  decisions  of  the  Contracting  Officer  au- 
thorized under  the  subcontract  shall  be  addressed 
to  the  War  Department,  Chief  of  Engineers,  Wash- 
ington, D.  C.  The  appeal  shall  contain  all  the  facts 
or  circumstances  upon  which  the  Subconstructor 
bases  his  claim  for  relief  and  should  be  presented 
to  the  Contracting  Officer  for  transmittal  within 
the  time  pro\dded  therefor  in  the  subcontract. 

"Provided,  however,  in  case  of  dispute  ot  dis- 
agreement within  the  meaning  of  this  paragraph, 
the  Subconstructor  [49]  shall  first  submit  his  pro- 
test in  writing  to  the  Constructor,  stating  clearly 
and  in  detail  the  basis  of  his  protest.  The  Construc- 
tor will  thereupon  investigate  the  complaint  and 
furnish  the  Sul^constructor  its  written  decision 
thereon.  If  the  Subconstructor  is  not  satisfied  with 
the  decision  of  the  Constructor  he  may  then  pro- 
ceed as  outlined  herein." 

"Delay"  provisions. 

(a)  Genei'al  Provisions  of  the  Contract. 

Article  III 
"If  the  subconstructor  refuses  or  fails  to  jn'ose- 
cute  the  work  *  *  *  the  Constructor  may  *  *  * 
terminate  its  right  to  proceed  with  the  work.  *  *  * 
Provided,  that  the  right  of  the  Subconstructor  to 
proceed  shall  not  be  terminated  under  this  Aiticle, 
because  of  any  delays  in  the  completion  of  the  work 
due  to  causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  subconstructor  including, 
but  not  restricted  to,  acts  of  the  Constructor.  *  *  * 

(b)  General  Provisions  of  tlie  Specifications. 
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''1-05.  Commencement,  Prosecution  and  Comj^le- 
timi.  (a)  The  Subconstructor  will  be  required  to 
commence  work  under  the  subcontract  within  five 
(5)  (^alcTidar  days  after  the  date  of  the  receipt  by 
him  of  Notice  to  proceed  and  will  be  required  to 
prosecute  said  work  faithfully  and  energetically 
and  to  comj)lete  the  work  within  one  hundred 
twenty  (120)  calendar  days,  the  time  to  be  com- 
puted from  said  date  of  receipt  of  Notice  to  Pro- 
ceed, except  as  provided  hereafter  in  this  para- 
graph. 

''(b)  In  the  event  the  total  payments  for  work 
actually  constructed  hy  the  Subconstructor  under 
the  subcontract  exceed  the  original  amount  of  the 
sul^contract,  the  time  [50]  for  completion  of  the 
sulicontract  will  be  extended  in  jjroportion  that  pay- 
ments h)V  work  in  excess  of  the  original  amount  of 
the  subcontract  bear  to  the  total  original  considera- 
tion of  the  subcontract.  In  case  the  total  work  ac- 
tually constructed  is  less  than  the  specified  araomit, 
the  time  for  completion  of  the  subcontract  will  re- 
main the  same  as  specified  herein. 

"(c)  When  conditions  at  the  site  of  the  proposed 
w^ork  are  considered  by  the  Constructor  to  be  un- 
favorabh'  to  its  prosecution,  the  Constructor  may 
order  the  subconstructor  in  writing  to  susyjend  work 
under  the  subcontract  until  the  Constructor  con- 
siders that  the  unfavorable  conditions  for  the  pio- 
sc^cution  of  the  work  no  longer  exists.  When  the 
Avork  is  so  suspended,  the  time  allowed  for  comple- 
tion will  be  increased  by  an  amount  equal  to  the 
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time  of  suspension  as  determined  b}'  the  Con- 
structor. 

"(d)  If  the  Subconstructor  fails  to  ]>erforni  the 
work  at  a  rate  satisfactory  to  the  Constructoi',  as 
specified  in  subsection  (a)  above  by  reason  of  de- 
lays in  the  delivery  of  materials  or  supplies  essen- 
tial to  such  performance,  because  of  war  j)riorities, 
or,  l^ecause  of  conditions  existing  through  no  fault 
or  negligence  of  the  Subconstructor,  he  may  be  ex- 
cused for  such  failure  upon  the  presentation  to  and 
the  apx^roval  by  the  Constructor  of  a  written  state- 
ment setting  forth  distinctly  the  causes  of  such 
failure. 

"(e)  In  case  time  for  completion  of  the  work  is 
increased  due  to  any  of  the  causes  specified  herein, 
it  is  distinctly  understood  and.  agreed  that  the  Sub- 
constructor  will  acce])t  the  additional  time  in  whicli 
to  complete  his  subcontract  in  full  satisfaction  of 
any  [51]  delays  encountered,  and  the  Constructor 
will  not  be  liable  for  any  costs  or  expenses  incurred 
by  the  Subconstructor  as  a  result  of  the  increased 
time  for  completion  of  the  Subcontract. 

"(f)  Inasmuch  as  the  provisions  of  the  su])con- 
tract  documents  relating  to  the  time  for  and  the 
rate  of  performance  of  the  work  and  the  time  for 
completion  of  the  same  are  inserted  for  the  pur- 
pose of  enal^ling  the  United  States  Grovernment  to 
proceed  with  the  construction  of  the  Sunflower 
Ordnance  Works  in  accordance  with  its  predeter- 
mined program  of  War  Effort,  such  provisions  are 
of  the  essence  of  the  subcontract. 

"(g)  No   liquidated   damages   are  provided    for 
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under  the  specifications  nor  will  such  damages  be 
])rovided  for  in  the  subcontract." 

(c)  Special  provisions  of  the  Contract. 

"This  contract  is  signed  and  executed  by  the 
Power  Service  Corporation  without  any  intent  on 
the  part  of  the  corporation  to  abandon  or  waive  any 
right  which  it  may  have  to  submit,  prove,  and  col- 
lect damages  by  reason  of  the  late  delivery  of  ma- 
terials notwithstanding  the  provisions  of  Par.  1-05 
of  the  specifications." 

Prior  to  this  contract  a  general  contract  was  en- 
tered into  on  March  25,  1942,  and  was  designated 
as  "Contract  No.  AV461  eng  10274"  between  the 
United  States  of  America  and  Wm.  L.  Lozier,  Inc., 
Broderick  and  Gordon:  it  was  what  is  known  as  a 
''cost  plus  a  fixed  fee"  contract.  It  covered  the 
erection  of  the  Sunflower  Ordnance  works  near 
Kansas  City. 

On  September  1,  1942,  a  subcontract,  known  as 
"F  F  Construction  Subcontract  No ",  was  en- 
tered into  between  Architect-Engineer-Manager, 
hereinafter  designated  as  A  E  M,  [52]  and  W.  E. 
Jos] in  an  individual  of  the  City  of  San  Francisco, 
California,  doing  business  as  Cory-Joslin  and  Macn- 
sons,  for  the  installation  of  Plumbing,  Heating  and 
Ventilating  facilities  at  the  Sunflower  Ordnance 
AVorks.  This  contract  was  also  a  ''cost  plus  a  fixed 
fee"  contract.  Later  the  subcontract  in  question 
here  was  entered  into  between  the  plaintiff  and  the 
defendant. 

Leading  up  to  this  Subcontract,  invitation  to  bid 
was  prepared  by  C.  Howard  Murphy,  Manager  of 
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the  Subcontract  Department  of  the  A  E  M.  It 
consisted  of  a  letter,  with  a  copy  of  the  sx:)ecifica- 
tions  attached. 

Bids  were  opened  July  8.  Plaintili*'s  bid  was 
prepared  and  was  submitted  on  July  8.  Plaintiff, 
the  low  bidder,  at  $448,000.  Lump  sum  was  awarded 
the  contract  on  July  13,  this  bid  covered  only  the 
cost  of  erection.  All  installation  materials  and 
equipment  of  an  approximate  value  of  $1,145,000 
were  to  be  furnished  by  the  defendant,  or  by  those 
with  whom  he  was  contracting,  directly  or  indi- 
rectly. Notice  to  proceed  was  immediately  mailed 
to  and  received  by  plaintiff  on  July  13. 

As  soon  as  the  award  was  made  to  plaintiff  the 
subcontract  department  of  the  A  E  M  through  G. 
Howard  Murphy,  its  Manager,  prepared  a  formal 
subcontract  and  mailed  it  to  plaintiff  for  its  signa- 
ture on  July  14.  Plaintiff  refused  to  sign  the  sub- 
contract as  prepared  because  it  provided  for  com- 
pletion in  120  days  without  including  any  pro- 
vision to  compensate  the  plaintiff  for  damages  if 
delay  in  performance  should  result  from  the  short- 
ages of  materials.  Several  weeks  went  by  during 
which  the  parties  were  negotiating  in  person  and 
by  letter  with  respect  to  an  increase  in  cost  if  ijei- 
formance  should  be  delayed,  and  with  respect  to 
a  clause  in  the  contract  to  protect  plaintiff  against 
damages  in  case  of  delay.  [53] 

On  August  3,  Plaintiff  wrote  defendant  that  a 
predicted  delay  of  six  weeks  would  require  an  in- 
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crease  in  the  contract  price  to  cover  the  following 
items: 

Increase  in  actual  costs $34,343.00 

S  S  O  A  Bldrs  Risk  Bond 1,888.00 

Margin  15%   5,151.00 


Total  i^rice  adjustment  on  account 

of  delay  $41,382.00 

On  August  4,  this  proposal  was  given  to  the 
A  E  M.  On  the  same  date  A  E  M  advised  defendant 
that  no  recommendation  could  be  made  for  addi- 
tional compensation  at  that  time. 

On  August  8,  Plaintiif  submitted  to  defendant  a 
letter  requesting  that  there  be  api)ended  to  the 
signature  sheet  of  the  formal  contract  the  follow- 
ing proviso: 

''Water  wall  and  roof  boiler  tubes,  which  were 
to  have  l^een  furnished  by  the  Constructor  and 
available  to  the  subconstructor  immediately  he  was 
directed  to  proceed  were  not  and  are  not  as  of  date 
of  contract  so  availal^le.  This  contract  is  above  ex- 
ecuted by  the  subconstructor  reserving  full  rights 
of  recourse  to  claims  for  extension  of  time,  and  for 
reimbursement  of  such  increased  cost  as  may  l)e 
occasioned  by  non-availability  of  these  above  men- 
tioned materials,  which  were  represented  in  bidding 
information  to  be  at  the  site  as  of  date  of  direction 
to  proceed." 

On  August  17,  defendant  wrote  plaintiff  that  the 
paragraph  suggested  in  Plaintiff's  letter  of  August 
8  vv'as  not  acceptable. 

On  August  22,  Plaintiff  requested  the  defendant 
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to  state  ill  a  letter  to.plaintift'  whether  a  claim  for 
leimlnirsement  of  its  increased  costs  would  be  valid 
or  invalid  under  the  terms  [5-4]  of  the  contract  sub- 
mitted to  plaintiff  for  signature  if  there  should  be 
])roven  to  be; 

1.  An  increase  in  the  subcontractor's  cost  be- 
cause of  delay  in  delivery  of  materials,  if  he  prose- 
cutes the  work  without  due  regard  to  economy  in 
order  to  complete  as  early  as  possible ;  or 

2.  An  increase  of  the  period  of  construction  be- 
yond 120  days,  for  the  reason  of  delayed  delivery 
of  materials. 

On  August  31,  defendant  declined  to  write  such 
a  letter,  but  indicated  that  a  contract  might  be  ap- 
proved with  a  proper  reservation  on  the  signature 
page.  Thereafter,  on  September  11,  1944,  there  was 
added  to  the  signature  page  of  the  formal  con- 
tract, before  the  contract  was  executed,  a  clause 
which  was  initialed  by  all  of  the  parties  to  the  con- 
tract as  follows: 

"This  contract  is  signed  and  executed  by  the 
Power  Service  Corporation  without  any  intent  on 
the  part  of  the  corporation  to  abandon  or  waive  any 
right  which  it  may  have  to  submit,  prove  and  col- 
lect damages  by  reason  of  the  late  delivery  of  ma- 
terials notwithstanding  the  provisions  of  para- 
graph 1-05." 

Performance  commenced  with  the  preparation  of 
the  inventory  required  under  paragraph  5-04(b). 
This  inventory  took  more  than  eight  weeks  to  com- 
plete. 

No  verlml  representation  was  made  by  anyone  to 
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plaiiitift'  in  respect  to  the  tubes  and  headers,  as  to 
whether  they  were  or  w^ere  not  in  storage.  The  only 
representation  in  this  respect  is  contained  in  i)ara- 
graph  5-04 (c)  of  the  specifications  wherein  it  is 
provided : 

"Nearly  all  of  the  materials  required  for  the 
work  has  been  stored  in  Power  House  No.  1,  or  in 
warehouses  adjacent  thereto."  [55] 

By  July  26,  Plaintiff  had  progressed  to  the  point 
in  the  preparation  of  tJie  field  inventory  where  it 
ap])eared  certain  that  there  was  a  major  shortage 
of  materials, — tubes  and  lieaders, —  that  would  de- 
lay the  progress  of  the  work  beyond  the  contract 
schedule  of  120  days.  Accordingly  on  that  date 
l)laintift*  notified  the  defendant  in  writing  of  the 
shortages.  Defendant  immediately  referred  this  let- 
ter to  the  A-E-M  which  replied  in  a  letter  signed 
by  J.  S.  Hagan  Chief  Engineer,  on  July  29,  that 
the  shortage  would  not  delay  the  work. 

On  August  17,  and  again  on  August  19,  plaintift* 
confirmed  shortages  of  tubes  and  headers.  At  the 
same  time  these  shortages  were  specifically  called 
to  the  attention  of  Elmer  Bennett,  i^presentative 
of  the  Combustion  Engineering  Company  who  had 
been  sent  to  the  job  by  his  employer  to  expedite 
performance. 

On  August  19,  defendant  through  its  representa- 
tive Ralph  Jung  suggested  that  plaintiff  go  on 
record  with  a  letter  stating  certain  facts  encoun- 
tered in  installing  water  wall  tubes.  Such  a  letter 
was  written  on  August  29.  On  August  22,  plaintiff 
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wrote  defendant  that  certain  water  wall  headers 
had  been  improperly  manufactured  and  would  be 
unfit  for  use  under  the  contract. 

Neither  i^laintifl:  nor  defendant  had  any  control 
over  procuring'  any  of  the  materials  that  the  de- 
fendant was  required  to  furnish.  The  tubes  them- 
selves were  furnished  by  the  Combustion  Engineer- 
ing Company,  although  manufactured  by  a  steel 
or  tube  mill  such,  for  example,  as  the  Republic 
Steel  Corporation,  or  the  Globe  Tube  Company, 
or  any  one  of  a  dozen  similar  mills.  However, 
these  tubes  had  been  shipx^ed  to  the  Combustion 
Engineering  factory  w^here  they  were  cut  to  length 
[56]  bent  to  a  definite  shape  and  parts  were  welded 
on  so  as  to  make  a  complete  unit  of  a  tube  to  fit 
ivi  a  definite  location  in  the  boiler  until  that  was 
designed  especially  foi*  the  Sunflower  Ordnance 
Project.  In  fact,  the  i^articular  water  w^all  tubes 
which  were  used  at  Sunflower  were  designed,  manu- 
factured and  furnished  by  the  Combustion  En- 
gineering Company  mider  patents  which  were  solely 
owned  by  that  Company.  There  was  no  place  else 
in  the  United  States  where  these  tubes  could  be 
obtained  other  than  from  the  Combustion  Engineer- 
ing Company.  It  was  not  possible,  therefore,  for 
any  of  the  contracting  parties,  or  others,  to  go  on 
the  o]jen  market  and  purchase  the  tubes  needed. 
I'hey  were  manufactured  for  this  particular  unit 
o]'  foT'  units  like  it  only  by  the  Combustion  En- 
gineering Company. 

The   next   step    was   to    prepare    a    schedule    or 
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progress,  or  construction  schedule,  for  approval  by 
tlie  Contracting  Officer  of  the  Government.  Phiin- 
tiff's  original  schedule  was  furnished  prior  to  Jul} 
24,  but  criticisms  resulted  in  a  revision  on  August 
17,  and  it  was  approved  on  August  22.  This 
schedule  was  brought  u])  to  date  each  week.  From 
this  Schedule  the  contracting  parties  w^ere  able  to 
determine  the  exact  date  on  which  essential  ma- 
terials such  as  tubes  and  headers  were  required  for 
the  orderly  ])rosecution  of  the  contract.  It  was 
approved  as  reasonable  by  all  of  the  parties  con- 
cerned, including  the  Government  and  the  defen- 
dant. 

There  were  three  units,  identical  in  Character, 
upon  which  identical  operations  were  to  be  per- 
formed. The  normal  procedure  followed  by  the 
plaintiff  in  the  erection  of  such  units  was  to  do 
the  work  on  unit  one,  then  move  to  number  two 
and  i-epeat  and  then  to  unit  number  three.  The 
construction  crew  could  work  more  efficiently  nii 
the  second  and  third  units  due  to  increased  famil- 
iarity with  the  exact  operations  required.  [57]  The 
steps  in  which  a  contractor  must  proceed  to  attain 
maximum  efficiency  in  the  construction  of  these 
units  are: 

Line  and  place  boiler  drums  in  final  i)osition. 

Install  the  tubes  for  the  boiler  proper  and  the 
water  tubes. 

Install  the  air  heater  tubes  in  a  position  back 
of  the  boiler,  in  a  separate  unit,  so  to  speak. 
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Place  a  hydrostatic  test  on  the  boiler  and  water 
tubes. 

I]istall  the  boiler  brick  work,  insulation  and 
casin[>-. 

Erect  the  pulverized  coal  burner  and  duct  work. 

Install  drum  internals  and  boiler  appurtenances 
such  as  safety  valves,  steam  gauges  and  water 
cohmins;  install  the  instruments  and  combustion 
control,  the  sensitive  part  of  the  work,  such  as 
small  tubes,  fittings  and  miscellaneous  apparatus 
that  coTitrol  the  function  of  the  unit;  install  the 
recording  instruments  that  record  the  steam  pres- 
sure, steam  temperature  and  the  flue  gas  as  it  leaves 
the  boiler;  install  the  apijaratus  that  controls  the 
sn])]^ly  of  coal  to  the  unit,  and  the  supply  of  air 
for  combustion  in  proportion  to  the  load  or  demand 
on  the  unit. 

The  final  phase  is  what  plaintiff  calls  the  'drying 
out'  fire.  A  slow  wood  fire  is  put  in  the  boiler  and 
left  for  a  week  to  dry  out  the  insulation,  the 
mortar  that  is  in  the  brick  work  and  in  the  jacket. 
At  that  time  the  oil  and  grease  that  has  accumu- 
lated in  the  erection  of  the  work  is  cleaned  out 
so  the  boiler  is  entirely  clean  before  it  goes  into 
service.  This  is  followed  by  a  y^eriod  of  adjustment, 
trial,  inspection  and  operation.  This  was  the  se- 
(|uence  in  operation. 

In  estimating  for  the  bid  on  this  job,  plaintilf 
contemplated  that  the  various  operations  would  be 
done  in  sequence.  This  method  is  recognized  by  all 
contractors  and  by  [58]  manufacturer's  I'epresenta- 
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tives  as  being-  normal  and  orderly.  The  design  of 
the  unit  as  a  whole  by  the  builder  is  predicated  on 
the  assumption  that  it  will  be  erected  in  a  norman 
sequence  of  procedure.  Such  a  method  results  in 
labor  and  time  saving. 

The  only  materials  that  it  is  claimed  delayed 
tile  construction  program  were  namely:  The  water 
wall  tubes  and  w^ater  wall  headers. 

Plaintiff's  proposal  and  construction  schedule,  to 
meet  the  contract  conditions  required  that  these 
items  were  to  be  on  the  job  and  available  for  in- 
stallation when  needed.  The  installation  of  the 
water  wall  tubes  should  be  done  early  in  the  erec- 
tion i)rogram  and  their  installation  must  be  com- 
pleted before  the  erector  can  proceed  with  the 
hydrostatic  tests,  the  erection  of  the  boiler  brick- 
work and  caseing,  boiler  pi])ing,  combustion  con- 
trol and  boiler  trim. 

After  being  awarded  the  contract,  and  while  tak- 
ing im^entory  of  the  boiler  materials,  it  was  dis- 
covered that  these  shortages  existed.  No  one 
employed  by  the  defendant  was  aware  of  this  short- 
age imtil  after  the  contract  had  been  awarded, 
although  it  was  defuiitely  known  in  the  Engineering 
Department  of  the  A-E-M.  In  the  time  allowed  for 
preparation  of  bid,  it  would  have  been  impossible 
for  any  bidder  to  have  determined  by  observation 
prior  to  the  letting,  w^hether  or  not  there  was  a 
shortage  of  this  material,  because  to  have  done  so 
would  have  required  the  moving  and  handling  of 
several  hundred  tons  of  materials  and  would  have 
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required  much  more  time  than  was  available.  Qlie 
only  delay  was  occasioned  by  shortages  of  the  water 
wall  tubes  and  headers. 

An  inspection  was  made  almost  daily  by  repre- 
sentatives of  the  A-E-M  and  the  Government.  No 
complamt  was  made  by  these  inspectors  verbally 
or  in  writing  to  any  representative  of  the  plaintiff. 

Claim  for  damages.  The  contract  called  for  com- 
pletion on  November  10,  1944.  It  was  actually 
com])]eted  on  December  19,  1944.  On  February  21, 
1945,  plaintiff  submitted  a  claim  for  damages  in 
the  amount  of  $9,323.02.  On  Jmie  30,  1945  an 
amended  claim  for  $10,008.70  was  presented.  In 
each  instance  the  claim  enumerated  only  two  items 
of  damages,  to-wit : 

1.  The  increased  cost  of  renting  equipment. 

2.  The  increased  cost  of  supervisory  personnel. 
In  each  instance  the  claims  did  not  include  the 

following  additional  elements  or  items  of  damage. 

1.  Cost  of  90  days  extra  time  by  Borst. 

2.  Home  office  overhead  for  39  days. 

3.  Increased  cost  of  labor  through  delay  that  is 
now  included  in  the  complaint. 

On  March  3,  1945  the  defendant  acknowledged 
receipt  of  the  claim  for  $10,008.70  and  made  no 
denial  of  plaintiff's  right  to  damages  in  that 
amount  and  requested  additional  date.  On  July 
11.  1945,  the  defendant  denied  the  claim,  not  on 
the  gromid  that  plaintiff  was  not  entitled  to  dam- 
ages,  but   on  the   groimd   that   he   was   unable   to 
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(leteruiiiie  the  amount  to  \\liieli  plaintiff  was  en- 
titled. Specifically  the  defendant's  letter  reads: 

''Please  be  advised  that  Cory-Joslin  &  Macnsons 
lias  made  a  careful  study  of  the  facts  stated  in  all 
of  the  foregoing  lettei-s,  as  a  I'esult  of  which  Cory- 
Joslin  &  Macnsons  is  unable  to  determine,  (1)  the 
actual  nmnber  of  days  of  delay,  if  any,  chargeable 
to  the  alleged  delayed  delivery  of  water-wall  tubes 
and  in'oper  water-wall  headers,  (2)  the  true  and 
correct  amount  of  your  claim,  and  (3)  the  part  of 
your  claim  if  any,  properly  chargeable  to  the  al- 
leged delay  of  delivery  of  said  materials.  [60] 

"Accordingly,  Cory-Joslin  &  Macnsons  is  here- 
with denying  your  claims  and  both  of  them  in  their 
entirety. ' ' 

Plaintiff  held  the  opinion  that  mider  the  ''dis- 
putes" provisions  of  the  contract  that  it  would  be 
necessary  to  submit  its  claim  to  and  obtain  the 
opinion  of  the  Chief  of  Engineers  at  Washington. 
Accordingly  the  Government  contracting  Officer 
made  a  detailed  examination  of  the  facts.  These 
findings,  with  plaintiff's  claim  dated  September  29, 
1945  were  forwarded  to  the  office  of  the  Chief  of 
Engineers,  Washington.  On  March  12,  1946,  the 
Chief  of  Engineers  ruled  that  he  had  no  authority 
to  pass  upon  the  plaintiff's  claim  because  it  was  a 
claim  for  unliquidated  damages  resulting  from  an 
alleged  breach  of  contract  which  is  recoverable  in 
a  judicial  ])roceeding  and  not  through  administra- 
tive procedure.  On  Jmie  19,  1946  the  present  action 
was  instituted. 
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The  questions  x>i'esented  to  the  Court  for  de- 
cision are: 

1.  Does  the  contract  between  plaintiff  and  de- 
fendant as  written  provide  tliat  defendant  shall  pay 
damages  caused  by  the  late  delivery  of  materia]  by 
the  defendant. 

2.  If  the  contract  as  written  does  so  provide  was 
tlie  contract  breached  by  the  defendant. 

3.  If  the  answer  is  yes  to  Xo.  1  and  No.  2,  was 
plaintiff  damaged  and  if  so,  how  much. 

4.  If  the  Court's  construction  of  the  contract  as 
written  is  against  the  plamtiff  then  should  the  con- 
tiact  be  reformed  so  as  to  express  the  intentions  of 
the  ])arties  as  prayed  for  in  Count  II. 

5.  Was  there  any  consideration  for  the  Special 
damage  clause  added  to  the  signature  page. 

It  is  not  necessary  for  the  Court  to  comment 
as  to  the  4th  question  as  it  appears  to  the  Court 
that  the  contract  as  written  is  a  plain  and  under- 
standable contract,  there  is  [61]  a  conflict  in  the 
contract  between  the  provisions  of  Par.  1-05  (e)  of 
the  s])ecifications  and  the  clause  added  to  the  con- 
ti'act  prior  to  signature  by  tlie  parties. 

Paragraph  1-05  (e)  of  the  specifications  provides 
as  follows: 

"(e)  In  case  time  for  completion  of  the  work  is 
increased  due  to  any  of  the  causes  sj)ecified  here- 
in it  is  distinctly  undei'stood  and  agreed  that  the 
subconstructor  will  accept  the  additional  time  in 
which  to  complete  his  subcontract  in  full  satisfac- 
tion of  any  delays  encountered,  and  the  Constructor 
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will  not  be  liable  for  any  costs  or  expenses  incurred 
]>y  the  siibconstruetor  as  a  result  of  the  increased 
time  for  completion  of  the  subcontract." 

However,  none  of  the  i)arties  signed  the  contract 
and  the  plaintiff  refused  to  sign  until  the  following 
clause  was  added  to  it : 

"This  contract  is  signed  and  executed  by  the 
Power  Service  Corporation  without  any  intent  on 
the  part  of  the  corporation  to  abandon  or  waive  any 
right  which  it  may  have  to  submit,  prove,  and  col- 
lect damages  by  reason  of  the  late  delivery  of  ma- 
terials notwithstanding  the  provisions  of  paragraph 
1-05  of  the  specifications." 

This  clause  was  added  to  the  contract  at  the  in- 
sistance  of  the  plaintiff;  it  was  approved  by  every 
one  connected  with  the  contract,  certainly  there 
could  be  no  binding  contract  until  it  was  signed 
and  approved.  If  the  bid  and  acceptance  was  the 
complete  contract  there  would  have  been  no  neces- 
sity for  the  bond,  the  written  contract  and  the 
formalities  leading  up  to  its  execution.  It  must  be 
remembered  that  the  bid  itself  provided  that  it 
would  not  be  binding  until  the  contract  and  boud 
was  executed  and  approved.   [62] 

It  is  not  necessary  to  follow  the  steps  leading  up 
to  the  signing  of  the  contract  as  it  is  plain  that 
the  plaintiff  insisted  from  the  start  that  something 
must  be  done  about  the  shortage  of  material  either 
an  increase  in  the  contract  price  or  the  clause  al- 
lowing damage  for  delay. 

I  will  further  say  that  the  clause  added  to  the 
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contract  is  controlling,  it  r.mst  be  said  that  the 
jjro vision  contained  in  this  clause  is  in  conflict  with 
jjar.  1-05  (e)  of  the  specifications  and  although 
the  contract  must  be  construed  in  its  entirety  and 
the  clauses  construed  together,  it  is  plain  here  that 
the  added  clause  was  intended  to  supersede  the 
other  and  should  control,  for  where  there  is  a  plain 
rei)ugnancy  between  the  provisions  of  a  contract 
as  to  a  ijrovision  originally  contained  in  the  con- 
tract and  an  added  clause,  relating  to  the  same  pro- 
vision and  inserted  in  the  contract  as  this  clause 
was,  the  earlier  clause  must  yield  to  the  latter  as 
far  as  the  conflict  exists,  particularly  is  this  true 
when  the  added  clause  exi)resses,  as  here,  the  inten- 
tion of  the  parties  to  the  contract.  It  seems  to  the 
Court  that  there  is  no  difficulty  here  in  construing 
this  contract. 

It  is  well  settled  that  where  there  are  inconsistent 
provisions  in  a  contract  one  provision  being  written 
in,  the  other  being  part  of  the  printed  form,  the 
written  provision  (certainly  in  the  absence  of  any 
proof  to  the  contrary)  will  be  assmned  to  express 
the  intent  of  the  parties. 

Although  this  clause  was  not  written  but  ty]jed 
as  an  addition  to  the  contract  with  the  background 
that  lead  up  to  its  being  typed  and  added  to  the 
contract  there  is  no  distinction  in  the  rule  as  above 
set  forth. 

I  am  of  the  opinion  that  this  clause  added  to  the 
contract  before  execution  evidenced  the  intention  of 
the  parties  that  the  plaintiff  here  was  to  be  paid 
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any  damage  it  might  sustain  from  failure  on  the 
part  of  the  defendant  to  furnish  materials.  [63] 

Count  II  will  not  be  considered  by  the  Court  and 
all  testimony  offered  as  to  County  II  will  not  be 
c-onsidered  and  the  objections  to  its  admissibility 
will  be  sustained  and  where  motions  to  strike  were 
made  and  taken  under  advisement  by  the  Court, 
the  motions  will  be  granted. 

M'he  next  question,  was  there  any  consideration 
for  the  damage  clause  on  the  signature  page  of 
the  contract? 

sphere  is  no  question  in  the  Court's  mind  that 
there  was  sufficient  consideration  for  the  added 
clause.  Sec.  1-29  of  the  specifications  upon  which 
the  original  bid  was  based  specifically  provides 
that  there  would  be  no  binding  contract  until  it 
Avas  executed  by  all  the  ])arties  and  ai)j)]'oved  by  the 
A-E-M,  and  the  contracting  officers.  This  clause 
providing  for  damages  was  added  before  any  of 
the  ])arties  signed  the  contract ;  it  was  a  part  of  the 
contract;  there  is  a]n])Ie  consideration  i'or  the  dam- 
age clause. 

The  next  question  is;  can  damages  be  recovered 
in  excess  of  the  claim  originally  filed  by  the  ])lain- 
tift"' ?  Counsel  for  plaintiff  contends  it  can,  basing 
a  part  of  his  contention  on  the  pleadings  in  this 
case.  The  Court  feels  that  its  decision  should  be 
based  on  the  facts  brought  out  at  the  trial  and  will 
deal  with  the  facts  in  passing  on  this  question. 

The  evidence  shows  that  on  July  24,  1945,  plain- 
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tiff   submitted   its   claim   in   the   amount   of   $10,- 
008.70. 

On  March  18,  1946  plaintiff  was  paid  $1,000.00 
and  receipted  in  full  under  its  contract.  Plaintiff 
accepted  the  $1,000.00  and  receipted  in  the  follow- 
ing- language:  [64] 

"March  18,  1946.  Power  Service  Corporation,  711 
AVesley  Temple  Bldg.,  Minneapolis,  Minn. 

''Final  payment  on  subconti'act  F.F,  No.  5  to 
Government  Contract  No.  W-461-Eno-10274  $1,- 
000.00. 

'''PaJ^nent  hi  full  exclusive  of  outstanding  claim 
of  Powder  Service  Corporation  w^hich  has  been  sub- 
mitted to  the  Chief  of  Engineers  for  decision. 

POWER  SERVICE  CORP. 

(Seal)  P.  C.  UAITNEY, 

Treasurer.'' 

It  was  knoAMi  to  all  the  })arties  what  that  claiuj 
was.  Plaintiff  reserved  its  right  to  the  claim  as 
submitted  and  defendant  made  payment  in  full, 
except  this  claim,  to  the  subcontractor.  All  ])arties 
had  knowledge  of  conditions  as  they  then  existed, 
defendant,  it  seems,  clearly  intended  to  make  final 
])ayment  in  full  exclusive  of  the  outstanding  clahn 
of  plaintiff*.  Plaintiff  states  that  it  so  i-eceived  it, 
there  can  be  no  misunderstanding  here. 

The  Court  is  of  the  opinion  that  it  was  clearly 
understood  that  settlement  was  made  in  full  and 
there  is  no  basis  for  any  action  against  defendant 
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for  damages  except  as  was  included  in  the  claim 
reserved. 

This  case  was  therefore  narrowed  down  to  where 
it  is  only  a  question  of  determining  the  amount  of 
damage  sustained  by  the  plaintifi:  through  failure 
to  furnish  material  (limited  to  the  water  wall  tubes 
and  headers)  under  the  original  contract  as  drawn 
and  as  i)rayed  for  in  Count  I.  It  is  also  limited  to 
the  claim,  exhibit  35  filed  by  the  plamtiff. 

'I'his  makes  it  unnecessary  for  the  Court  to  pass 
on  the  [65]  objections  and  motions  to  strike  made 
a.s  to  evidence  introduced  in  support  of  Count  li 
and  the  evidence  introduced  as  to  damage  claimed 
m  excess  of  the  claim  as  filed.  It  also  makes  it  mi- 
necessary  for  the  Court  to  pass  on  the  motion  for 
judgment  on  the  pleadings  as  the  foregoing  dis- 
|)oses  of  the  question  raised  and  overrules  in  part 
and  sustains  in  part  the  questions  raised  by  the 
defendant.  TheiT  were  several  other  minor  rulmgs 
of  the  Court  to  the  effect  that  matters  were  taken 
under  advisement.  These  objections  and  motions  are 
not  urged  in  the  briefs  filed  by  either  side  and  are 
of  so  little  importance  that  it  is  not  necessary  that 
the  Court  consider  them  at  this  time.  As  to  the  final 
question  which  is  the  amount  of  damages  that 
should  be  awarded  to  the  plaintiff.  This  is  a  more 
difficult  question  to  determine. 

While  W.  Lyle  Borst  testified  that  if  the  water 
wall  tubes  had  been  deliA^ered  on  tune  the  contract 
could  have  been  completed  in  120  days,  and  that 
the  ])laintiff  was  delayed  by  the  failure  to  deliver 
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for  a  period  of  forty  days.  As  to  the  claim  that 
the  Court  is  considering  here  the  amount  of  such 
loss  is  listed  in  exhibit  35  and  it  is  not  necessary 
to  list  it  here.  This  testimony  of  Mr.  Borst's  was 
based  mainly  on  the  production  chart  exhibit  62 
and  I  think  it  can  be  said  that  in  determining  the 
delay  this  chart  is  more  or  less  controlling,  in  fact 
it  nmst  be  considered  in  connection  with  a  great 
X)ortion  of  the  testimony  given  in  this  case. 

The  failure  to  deliver  the  water  wall  tubes  and 
headers  being  the  only  cause  of  delay  for  which 
damages  are  claimed,  it  is  necessary  to  determine 
the  extent  of  the  damage  occasioned  thereby. 

First,  as  to  Boiler  No.  1.  Plaintiff  contends  that 
tlie  water  wall  tubes  were  required  on  August  1, 
1944  but  that  they  were  not  received  until  August 
17,  1944,  16  days  late,  and  the  evidence  supi)orts 
the  fact  that  the  defendant  was  advised  \_^Q^  that 
they  would  be  needed  on  August  1,  the  evidence 
disclosed  that  the  first  delay  (exhibit  17)  was 
August  16,  causing  dela}''  of  one  or  two  days  ac- 
cording to  the  time  of  day  they  were  delivered. 
The  lU'oduction  chart  shows  that  this  part  of  the 
work  was  84.5  per  cent  complete  on  August  25, 
and  on  this  percentage  it  would  have  taken  to 
August  31  to  complete.  It  was  completed  on  Sei)- 
tember  8,  eight  days  later  than  it  should  have  been 
if  the  production  chart  schedule  had  been  main- 
tained. Only  two  days  should  be  charged  to  the 
defendant. 

Second,   as   to  Boiler   No.   2.   Plaintiff   contends 
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that  tlic  water-  wall  tubes  were  required  August 
<S,  1944,  but  that  tliey  were  not  received  until 
Sei)teiTiber  20,  1944,  43  days  late.  On  what  day 
(1  (^livery  was  actually  made  is  not  clear,  however, 
the  production  chart  shows  that  plaintiff  proposed 
42  daj^s  for  completion,  from  July  20,  to  September 
?),  or  2.38  per  cent  per  day.  If  they  had  maintained 
llieir  schedule  they  would  have  completed  this  seg- 
ment on  October  20.  It  was  practically  complete 
oil  October  27,  seven  days  late. 

Third,  as  to  Boiler  No.  3.  Plaintiff  contends: 

Water  wall  tubes  required  August  15,  1944 

A¥ater  wall  tubes  received  September  21,  1944 

Water  wall  tubes  36  days  late. 

Water  wall  headers  required  at  start  of  job, 
August  15,  1944  latest. 

Water  wall  headers  received  September  26,  1944 

AVater  wall  headers  41  days  late. 

Boiler  tubes  on  Boiler  No.  3  w^ere  found  to  be 
defective  and  several  days  delay  was  exjierienr-erl 
awaiting  for  new  replacement  tubes.  [67] 

If  the  construction  schedule  had  been  maintained 
it  would  have  been  completed  on  October  14.  It  was 
completed  October  20,  six  days  late. 

The  production  chart  in  all,  for  the  water  wall 
tubes  and  Invaders  for  the  three  boilers,  shows 
twent>"-()iie  days  delay,  and  taking  the  testimony 
of  Mr.  Borst  for  the  Plaintiff,  and  Mr.  Josliii  ior 
the  defendant,  both  very  able  engineers  and  well 
qualified  in  this  line  of  work,  Avith  the  reliance 
each  placed  on  the  production  chart,  it  can  be  said 
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that  21  days  delay  resulted  in  the  completion  of 
this  work.  However,  the  testimony  of  the  Plaintift* 
is  that  there  was  no  actual  delay  on  Boiler  No.  1 
until  August  15  because  of  the  delayed  delivery  of 
water  wall  tubes  and  headers,  so  we  cannot  con- 
sider the  chart  in  fixing  the  delay  on  Boiler  Xo. 
1.  On  Boilers  No.  2  and  No.  3  we  take  the  com- 
pletion date  as  shown  by  the  chart  in  fixing  tlie 
number  of  days  plaintilf  was  delayed  because  of 
failure  to  deliver  water  wall  tubes  and  headers. 
Instead  of  21  days  as  show'n  by  the  consti'uction 
chart,  we  have: 

2  days  on  Boiler  No.  1  (Testimony  of  Plain- 
tiff) 

7  days  on  Boiler  No.  2 

6  days  on  Boiler  No.  3 
a  total  of  15  days  delay. 

It  nuist  also  be  borne  in  mind  that  during  the 
period  of  time  covered  by  the  contract  the  j)laintiif 
])erformed  three  modifications,  under  their  contract, 
Modification  No.  1  for  which  the  plaintiff  was  ])aid 
$8,382.17;  Modification  No.  2  for  which  ])laintife 
was  paid  $4,705.98  and  Modification  No.  2  for  wliich 
plaintilf  was  paid  the  sum  of  $5,732.92. 

Also  between  the  time  when  the  material  was 
actually  required  and  the  time  it  was  furnished, 
other  ])liases  of  the  [68]  construction  work  pro- 
ceeded, with  the  same  labor  that  would  have  been 
used  on  the  boilers,  during  the  period  of  delay. 
For  example,  take  the  date  of  September  23,  the 
segment  "Low  Pressure  exhaust  and  steam"  item 
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was  proposed  to  be  69  per  cent  complete,  and  on 
tliat  date,  September  23,  was  89  per  cent  complete. 
Item  Nmnber  4  of  the  construction  schedule, 
"Ti-eated,  softened  water,  cooling  water"  was  to  be 
55  per  cent  complete  and  that  was  63.8  per  cent 
complete.  It  is  not  necessary  to  take  up  all  of 
these  items  that  were  ahead  of  schedule  but  it 
demonstrates  that  other  segments  of  the  work  were 
])ioceeding  ahead  of  schedule,  while  this  delay 
existed  on  the  furnishing  of  water  wall  tubes  and 
headers. 

1  have  also  eliminated  the  percentage  that  the 
])]aintiff  was  behind  in  the  construction  prior  to  the 
delay  in  furnishing  the  watei'  wall  tubes  and  head- 
ers, something  over  four  per  cent. 

The  claiu]  as  presented  by  the  i)laintiif,  exhibit 
No.  35,  when  broken  down  into  the  loss  per  day, 
applying  the  full  number  of  40  days,  is  arrived  at 
b}^  division,  and  the  daily  loss  amounts  to  $250.21. 
The  fiftee]!  day  delay,  at  the  above  rate  amounts  to 
$3,753.15.  Plaintiff  is  entitled  to  Judgment  for  this 
amount  together  with  costs  which  will  include  the 
cost  of  tlie  preparation  of  transcript,  as  stij)ulated 
by  C(^unsel  at  the  trial. 

^rhe  Coui't  is  of  the  opinion  that  interest  should 
be  allowed  on  the  amount  of  $3,753.15  from  March 
1(S,  1946,  the  date  of  the  fuial  settlement  on  the 
contract.  However  if  Coimsel  have  something  to 
present  on  this  question  of  interest,  the  Court  will 
hear  them  bv  letter  in  that  regard  and  will  make 
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filial  determination  at  the  time  of  signing  findings 
of  fact,  conclusions  of  law  and  judgment.   [69] 

Counsel  for  i^laintiff  will  prepare  findings,  con- 
clusions and  judgment  in  accordance  with  this 
opinion.  [70] 

[Endorsed] :  Filed  April  1,  1848. 


[Title  of  District  Court  and   Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

This  cause  involved  a  claim  for  damages  in  the 
amount  of  $34,343.00  for  delay  in  the  perform- 
ance of  a  construction  contract.  Plaintiif  alleges 
damages  for  delay  in  construction  by  failure  of 
the  defendant  to  deliver  material  at  the  site  of  the 
project. 

Plaintiff's  petition  is  in  three  counts.  Count  I 
seeks  a  declaration  of  the  rights  under  the  contract 
as  written  and  in  the  alternative,  if  the  construction 
of  the  contract  be  adverse  to  plaintiff,  Coimt  II 
seeks  reformation  of  the  contract  to  make  it  express 
the  intention  of  the  parties,  and  Count  III  seeks 
recovery. 

The  cause  came  on  for  trial  and  the  Court, 
having  heard  the  evidence  and  read  the  briefs  of 
the  respective  counsel,  finds  the  facts  and  states 
the  conclusions  of  law  as  follows: 

FINDINGS  OF  FACT 

1.    The    Court    has    jurisdiction    of    this    action 


82  Potver  Service  Corporation  vs. 

under  28  USCA,  Sees.  12,  41(1)  and  400.  The  plain- 
tiff and  the  defendant  are  citizens  of  different 
states  and  more  than  $3,000  is  in  controversy  in  this 
action. 

2,  Gl^he  i)articu]ar  pi-ovisions  of  tlie  contract  to 
l)e  construed  which  aii'ect  the  present  controversy 
are  as  follows:  [71] 

Article  I. 

"(a)  The  work  shall  be  commenced  within  five 
(5)  calendar  days  after  the  date  of  receipt  of 
notice  to  jjroceed,  and  shall  be  completed  in  ac- 
cordance with  paragraph  1-05  of  the  'General  Pro- 
visions and  Specifications.* 

"(b)  The  subconstriictor  shall  be  required  to  do 
the  following  work: 

"The  work  shall  include  the  furnishing  of  all 
plant,  equipment,  labor  and  materials  (excepting 
materials  to  be  furnished  and/or  work  to  be  per- 
formed by  the  Constructor  and/or  others  as  speci- 
fically ju'ovided  for  in  the  General  Provisions  arul 
Specifications)  and  perform  all  work  necessary  for 
the  complete  erection  of  Boilers  in  Power  House 
Number  1,  at  the  Sunfiower  Ordnance  Works, 
.lohnson  County,  Kansas,  in  strict  accordance  with 
])1aiis  and  specifications  and  as  directed  in  writing 
by  the  Constructor  for  and  in  consideration  of 
the  l.um])  Sum  price  of  Four  Hundred  Forty  Eight 
Tliousand  Dollars  and  no  Cents  ($448,000.00);  hi 
strict  accordance  with  the  specifications,  schedules 
aiul  (Ivavvimis,  al!  of  which  are  made  a  part  hereof 
and  designated  as  follows:  Specifications  entitled 
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*  General  Provisions  and  Specifications  for  complete 
erection  of  boilers  in  Power  House  No.  1  at  Sun- 
tlower  Ordnance  Works,  Johnson  County,  Kansas', 

Materials  to  be  furnished — (specifications) 
''5-04  (a)  Materials  furnished  by  the  Construc- 
tor. In  general,  all  materials,  equipment  and  mach- 
inery which  will  actually  be  incorjjorated  into  the 
permanent  construction  will  be  furnished  by  the 
Constructor  and/ or  others.  Materials  and  supplies 
incidental  to  the  permanent  construction,  including 
but  not  limited  to  cutting  oil,  wire,  fuel  foi'  con- 
struction equipment,  welding  bars,  cement  gi'out 
and  concrete,  scaffolding,  forming  temjjorary  brac- 
ing and  blocking,  pipe  dope  and  compound,  all  erec- 
tion facilities  and  equipment,  etc.  will  be  supplied 
by  the  Subconstructor  without  cost  to  the  Construc- 
tor over  and  above  the  subcontract  price.  F'uel  for 
use  in  testing  operating  equi|)ment  and  for  putting 
the  plant  in  operation  will  be  su]>plied  by  the 
Constructor.  Materials  furnished  by  the  Construc- 
tor will  be  delivered  to  the  Subconstructor  at  points 
and  in  the  manner  specified.  KSection  VIT  hei-eof. 

"(b)  Immediately  after  starting  work  mider  tlie 
subcontract  the  subconstructor  shall  prepare  a  'list 
of  materials'  including  accessories  and  equipment 
required,  and  shall  check  this  list  against  the  ma- 
terials, accessories  and  [72]  equipment  stored  in  or 
adjacent  to  the  Powder  House  in  order  that  short- 
ages may  be  immediately  determined.  Such  short- 
ages will  then  be  reported  to  the  Constructor  for 


84  Potver  Service  Corporation  vs. 

use  in  obtaining  the  balance  of  materials  required 
for  the  completed  work.  Such  an  inventory  will  be 
kept  current  by  the  Subconstructor  during  the  pro- 
gi-ess  of  the  work  and  the  Subconstructor  will  be 
lield  responsible  for  advising  the  Constructor  of 
his  requirements  sufficient  in  advance  of  the  time 
such  items  will  be  required  to  enable  procurement 
without  delaying  progress. 

"(c)  Nearly  all  of  the  materials  required  for  the 
work  has  been  stored  in  Power  House  No.  1  or  in 
warehouses  adjacent  thereto.  Materials,  equipment 
and  machinery  which  have  been  stored  and  which 
have  been  subjected  to  conditions  necessitating  re- 
conditioning, refinishing,  refacing,  cleaning,  paint- 
ing packing  (in  valves  and  })umps),  and  similar 
work  to  ])roperly  pre])are  foi'  installation  and  oper- 
ation will  be  reconditioned,  refinished  etc.,  by  the 
Subcontractor  as  a  part  of  this  subcontract,  except 
however,  that  such  reconditioning,  refinishing  etc., 
shall  apply  only  to  defects  which  have  resulted 
from  storage  and  does  not  include  inherent  defects 
in  manufacture  or  material.  Materials,  equipment 
and  machinery  w^hich  have  been  broken  or  other- 
wise damaged  beyond  use  or  repair  during  storage, 
or  which  have  inherent  defects  in  manufacture  or 
material  caused  through  no  fault  or  negligence  of 
the  subconstructor  will  be  replaced  by  the  Construc- 
tor without  cost  to  the  Subconstructor.'' 

"Disputes"  provisions. 

(a)  Of  the  Contract: 
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Article  VI. 

''All  disputes  concerning  questions  of  fact  aris- 
ing under  this  subcontract  shall  be  decided  by  the 
Contracting  Officer,  whose  decision  shall  be  in  writ- 
ing, subject  to  appeal  by  either  party  hereto  with- 
in 30  days  from  the  receipt  of  the  Contracting 
Officer's  decision  to  the  Chief  of  Engineers  whose 
decision  shall  be  final  and  conclusive  upon  the 
parties  hereto.  Notwithstanding  this  provision,  the 
subconstructor  shall  diligently  proceed  with  the 
work  as  directed.'' 

(b)  Of  the  Specifications. 

''1-11.  Claims,  Protests  and  Afjpeals.  If  the  Sub- 
constructor  considers  any  work  demanded  of  him 
to  be  outside  the  requirements  of  the  subcontract, 
or  if  he  considers  any  action  or  ruling  of  the  Con- 
structor or  of  the  inspectors  [73]  to  be  unfair,  the 
Subconstructor  shall  without  undue  delay,  upon 
such  demand,  action  or  ruling,  submit  his  protest 
thereto  in  writing  to  the  Contracting  Officer  stating 
clearly  and  in  detail  the  basis  of  his  objections. 
The  Contracting  Officer  shall  thereupon  promptly 
investigate  the  complaint  and  furnish  the  Subcon- 
structor his  decision  thereon  in  writing.  If  the  Sub- 
constructor  is  not  satisfied  with  the  decision  of  the 
Contracting  Officer,  he  may,  within  thirty  (30) 
days,  appeal  in  writing  to  the  Chief  of  Engineers, 
whose  decision,  or  that  of  his  duly  authorized  rep- 
resentative, shall  be  frual  and  binding  upon  the 
parties  to  the  subcontract.  Except  for  such  protests 
or  objections  as  are  made  of  record  in  the  manner 
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herein  specified  and  within  the  tinie  limit  stated, 
the  records,  rulings,  instructions  or  decisions  of  the 
(contracting  Officer  shall  be  final  and  conclusive.  All 
apx)eals  from  the  decisions  of  the  Contracting  Offi- 
cei'  authorized  under  the  subcontract  shall  be  ad- 
dressed to  the  War  Department,  Chief  of  En- 
gineers, Washington,  I).  C.  The  appeal  shall  con- 
tain all  the  facts  or  circimistances  upon  which  the 
Subconstructor  bases  his  claim  for  relief  and  should 
be  presented  to  the  Contractmg  Officer  for  trans- 
nnttal  within  the  time  provided  therefor  in  the 
subcontract. 

"Provided,  however,  in  case  of  dispute  or  dis- 
agreement within  the  meaning  of  this  paragraph, 
the  Subconstructor  shall  first  submit  his  protest  in 
writing  to  the  Constructor,  stating  clearly  and  in 
detail  the  basis  of  his  protest.  The  Constructor  will 
thereupon  investigate  the  complaint  and  furnish 
the  Subconstructor  its  written  decision  thereon.  If 
the  Subconstructor  is  not  satisfied  with  the  decision 
of  the  Constructor  he  may  then  proceed  as  out- 
lined herein." 

"Delay"  provisions. 

(a)  General  Provisions  of  tlie  Contract. 
Article  III. 

"If  the  subconstructor  refuses  or  fails  to  T)rose- 
cute  the  work  "  *  *  tlie  Constructor  may  *  *  ■' 
terminate  its  right  to  j^roceed  with  the  work  *  *  * 
Provided,  that  the  right  of  the  Subconstructor  to 
proceed  shall  not  be  terminated  under  this  Article, 
because   of   any   delays   in   the   completion   of   the 
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work  due  to  causes  beyond  the  control  and  without 
the  fault  or  negligence  of  the  subconstructor  includ- 
ing, but  not  restricted  to,  acts  of  the  Constructor. 

*  *  * '^ 

(b)  General  Provisions  of  the  Specifications. 

"1-05.  Commencement,  Prosecution  and  Coniple- 
tion.  (a)  The  Subconstructor  will  be  required  to 
commence  work  under  the  subcontract  within  f]vo 
(5)  calendar  days  after  the  date  of  the  receipt 
by  him  of  Notice  to  proceed  and  will  be  required 
to  ])rosecute  said  work  faithfully  and  energetically 
and  to  complete  the  work  within  one  hundred 
twenty  (120)  calendar  days,  the  time  to  be  com- 
puted from  said  date  of  receipt  of  Notice  to  Pro- 
ceed, except  as  provided  hereafter  in  this  para- 
graph. 

"(b)  In  the  event  the  total  ])ayments  for  work 
actually  constructed  by  the  Subconstructor  under 
the  subcontract  exceed  the  original  amount  of  the 
subcontract,  the  time  for  completion  of  the  subcon- 
tract will  be  extended  in  proportion  that  payments 
foi'  work  in  excess  of  the  original  amount  of  the 
subcontract  bear  to  the  total  original  consideration 
of  the  subcontract.  In  case  the  total  work  actually 
constructed  is  less  than  the  specified  amount,  the 
time  for  completion  of  the  subcontract  will  remain 
the  same  as  specified  herein. 

"(c)  When  conditions  at  the  site  of  the  proposed 
work  are  considered  by  the  Constructor  to  be  un- 
favorable to  its  prosecution,  the  Constructor  may 
oi'der  the  subconstructor  in  writing  to  suspend  work 
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under  the  subcontract  until  the  Constructor  con- 
siders that  the  unfavorable  conditions  for  the  prose- 
caution  of  the  work  no  longer  exists.  When  the  work 
is  so  suspended,  the  time  allowed  for  the  completion 
will  be  increased  by  an  amount  equal  to  the  time 
of  suspension  as  determined  by  the  Constructor. 

"(d)  If  the  Subconstructor  fails  to  perform  the 
Avork  at  a  rate  satisfactory^  to  the  Constructor,  as 
specified  in  subsection  (a)  above  by  reason  of  delays 
m  the  delivery  of  materials  or  supplies  essential  to 
such  performance,  because  of  war  priorities,  or,  be- 
cause of  conditions  existing  through  no  fault  or 
negligence  of  the  Subconstructor,  he  may  be  ex- 
cused for  such  failure  upon  the  presentation  to 
and  the  approval  by  the  Constructor  of  a  written 
statement  setting  forth  distinctly  the  causes  of  sucli 
failure. 

"(e)  In  case  time  for  completion  of  the  work  is 
increased  due  to  any  of  the  causes  specified  herein, 
it  is  distinctly  understood  and  agreed  that  the  Sub- 
constructor  will  accept  the  additional  time  in  wiiich 
to  complete  his  subcontract  in  full  satisfaction  of 
any  delays  encountered,  and  the  Constructor  will 
not  be  liable  for  any  costs  or  expenses  incurred 
by  the  Subconstructor  as  a  result  of  the  increased 
time  for  completion  of  the  Subcontract.  [75] 

"(f)  Inasmuch  as  the  provisions  of  the  subcon- 
tract docmnents  relating  to  the  time  for  and  the 
rate  of  performance  of  the  work  and  the  time  for 
completion  of  the  same  are  inserted  for  the  pur])ose 
of  enabling  the  United  States  Government  to  pro- 
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ceed  with  the  construction  of  the  Sunflower  Ord- 
nance Works  in  accordance  with  its  i)redetermined 
program  of  War  Effort,  such  provisions  are  of  the 
essence  of  tlie  subcontract. 

"(g)  No  liquidated  damages  are  provided  for 
under  the  specifications  nor  will  such  damages  be 
provided  for  in  the  subcontract." 

(c)   Special  provisions  of  the  Contract. 

"This  contract  is  signed  and  executed  by  the 
Power  Service  Corporation  without  any  intent  on 
tlie  part  of  the  corporation  to  abandon  or  waive 
any  right  \^hich  it  may  have  to  submit,  prove,  and 
collect  damages  by  reason  of  the  late  delivery  of 
materials  notwithstanding  the  provisions  of  Par. 
1-05  of  the  specifications." 

3.  Prior  to  this  contract  a  general  contract  was 
entered  into  on  March  25,  1942,  and  w^as  designated 
as  "Contract  No.  W461-eng-10274, "  between  the 
United  States  of  America  and  Wm,  L.  Lozier,  Inc., 
Broderick  and  Gordon;  it  was  what  is  known  as  a 
"cost-plus-a-fixed-fee"  contract.  It  covered  the  erec- 
tion of  the  Sunflower  Ordnance  Works  near  Kansas 
City. 

4.  On  Sejitember  1,  1942,  a  subcontract,  known 
as  "F  F  Construction  Subcontract  No.  5,"  was 
entered  into  between  Architect-Engineer-Manager, 
hereinafter  designated  as  A-E-M,  and  W.  E.  Joslin, 
an  individual  of  the  City  of  San  Fi-ancisco,  Cali- 
fornia, doing  business  as  Cory-Joslin  and  Macn- 
sons,  for  the  installation  of  the  plumbing,  heating 
and  ventilating  facilities  at  the  Sunflower  Ordnance 
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Works.  Tins  contract  was  also  a  "cost-plus-a-fixed- 
fee"  contract.  Later  the  subcontract  in  question 
here  was  entered  into  between  the  jjlaintiif  and  the 
defendant. 

5.  Leading-  u})  to  this  Subcontract,  an  invita- 
tion to  bid  was  prepared  by  C.  Howard  Murphy, 
Manager  of  the  Subcontract  Depai'tment  [76]  of 
the  A-E-M.  It  consisted  of  a  letter,  with  a  co])y 
of  the   specifications  attached. 

6.  Bids  were  opened  July  8.  Plaintiff's  bid  was 
l)repared  and  w^as  submitted  on  July  8.  Plaintiff, 
the  low  bidder,  at  a  $448,000  lump  sum  bid,  was 
aw^arded  the  contract  on  July  L3.  This  bid  covered 
only  the  cost  of  erection.  All  installation  materials 
and  equipment,  of  an  approximate  value  of  $1,- 
145,000,  were  to  be  furnished  by  the  defendant,  or 
by  those  with  whom  he  was  contracting,  directly 
or  indirectly.  Notice  to  proceed  was  immediately 
mailed  to  and  received  by  plaintiff  on  July  13. 

7.  As  soon  as  the  award  was  made  to  plaintiff* 
the  subcontract  department  of  the  A-E-M,  through 
C.  Howard  Murphy,  its  manager,  prepared  a  for- 
mal subcontract  and  mailed  it  to  plaintiff  for  its 
signature  on  July  14.  Plaintiff  refused  to  sign  the 
subcontract  as  prepared  because  it  provided  for 
completion  in  120  days  without  including  any  pro- 
visions to  compensate  the  plaintiff*  for  damages  if 
delay  in  performance  should  result  from  the  short- 
ages of  materials.  Several  weeks  weut  by  during: 
which  the  parties  were  negotiating  in  person  and 
by  letter   with   respect   to   an   increase   in  cost   if 
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performance  should  be  delayed,  and  with  respect 
to  a  clause  in  the  contract  to  j^rotect  plaintiff 
against  damages  in  case  of  delay. 

8.  On  August  3.  plaintift*  wrote  defendant  that 
a  predicted  delay  of  six  weeks  would  require  an 
increase  in  the  contract  price  to  cover  the  follow- 
ing items: 

Iiicrease  in  actual  costs $34,343.00 

SSOA  Bldrs.  Risk  Bond 1,888.00 

Margin  15%    5,151.00 

Total  price  adjustment  on  account 

of  delay  $41,382.00 

9.  On  August  4,  this  i)roposal  was  given  to  the 
A-E-M.  On  the  same  date  A-E-M  advised  defendant 
that  no  recommendation  could  be  made  for  addi- 
tional compensation  at  that  time. 

10.  On  August  8,  plaintiff  submitted  to  defen- 
dant a  letter  requesting  that  there  be  appended  to 
tb.e  signature  sheet  of  the  foi-mal  contract  the  fol- 
lowing proviso : 

"Water  wall  and  roof  boiler  tubes,  which  were 
to  have  been  furnished  by  the  Constructor  and 
available  to  the  subconstructor  immediately  he  was 
directed  to  proceed  were  not  and  are  not  as  of 
date  of  contract  so  available.  This  contract  is  above 
executed  by  the  Subconstructor  reserving  full  rights 
of  recourse  to  claims  for  extension  of  time,  and  for 
reimbursement  of  such  increased  cost  as  may  be 
occasioned  b.y  non-availability  of  these  above  men- 
tioned materials,  v/hich  were  represented  in  bidding 
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mformation  to  be  at  the  site  as  of  date  of  direction 
to  proceed." 

11.  On  August  17,  defendant  wrote  plaintiff  that 
the  paragra])h  suggested  in  Plaintiff's  letter  of 
August  8  was  not  acceptable. 

12.  On  August  22,  plaintiff  requested  the  defen- 
dant to  state  in  a  letter  to  plaintiff  whether  a 
claim  for  reimbursement  of  its  increased  costs 
would  be  valid  or  invalid  under  the  terms  of  the 
contract  submitted  to  plaintiff  for  signature  if  there 
should  be  proven  to  be: 

(a)  An  increase  in  the  subcontractor's  cost  be- 
cause of  delay  in  delivery  of  materials,  if  he  prose- 
cutes the  work  without  due  regard  to  economy  in 
order  to  complete  as  early  as  possible;  or 

(b)  An  increase  of  the  ])eriod  of  construction 
beyond  120  days,  for  the  reason  of  delayed  delivery 
of  materials. 

13.  On  August  31,  defendant  declined  to  write 
such  a  letter,  but  indicated  that  a  contract  might 
be  api^roved  with  a  pro]:)er  reservation  on  the  sig- 
nature page.  Thereafter,  on  September  11,  1944, 
there  was  added  to  the  signature  page  of  the  formal 
contract,  [78]  before  the  contract  w^as  executed,  a 
clause  which  was  initialed  by  all  of  the  parties 
to  the  contract  as  follows: 

"This  contract  is  signed  and  executed  by  the 
Power  Service  Corporation  without  any  intent  on 
the  part  of  the  corporation  to  abandon  or  waive 
any  right  which  it  may  have  to  submit,  prove  and 
collect  damages  by  reason  of  the  late  delivery  of 
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iDaterials  notwithstanding  the  provisions  of  para- 
graph 1-05.'' 

Performance  conunenced  with  the  prei)aration  of 
the  inventory  required  under  paragra})h  5-04 (b). 
This  inventory  took  more  than  eight  weeks  to  com- 
1)1  ete. 

14.  No  verbal  representation  was  made  by  any- 
one to  plaintiff  in  respect  to  the  tubes  and  headers, 
as  to  whether  they  were  or  were  not  in  storage. 
^J'he  only  representation  in  this  respect  is  contained 
in  paragraph  5-04 (c)  of  the  specifications  wherein 
it  is  provided: 

''Nearly  all  of  the  materials  required  for  the 
work  has  been  stored  in  Power  House  No.  1,  or  in 
warehouses  adjacent  thereto." 

15.  By  July  26,  plaintiif  had  progressed  to  tlie 
]3oint  in  the  preparation  of  the  field  inventory 
where  it  appeared  certain  that  there  was  a  majoj' 
shortage  of  materials,^ — tubes  and  headers, — that 
would  delay  the  progress  of  the  work  beyond  the 
contract  schedule  of  120  days.  Accordingly  on  that 
date  plaintiff  notified  the  defendant  in  writing  oi 
the  shortages.  Defendant  immediately  referred  this 
letter  to  the  A-E-M  which  replied  in  a  letter  signed 
by  J.  S.  Hagan,  Chief  Engineer,  on  Juh^  29,  that 
the  shortage  would  not  delay  the  wo]'k. 

16.  On  August  17,  and  again  on  August  19, 
})laintiff  confirmed  shortages  of  tubes  and  headers. 
At  the  same  time  these  shortages  were  specifically 
called  to  the  attention  of  Elmer  Bennett,  represen- 
tative   of   the    Combustion   Engineering    Company 
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who  had  been  sent  to  the  job  by  his  employer  to 
expedite   performance.    [79] 

17.  On  Angnst  19,  defendant,  throngh  its  repre-- 
Kcntative  Ralph  Jung,  suggested  that  plaintiff  go 
on  record  with  a  letter  stating  certain  facts  en- 
comitered  in  installing  water  wall  tubes.  Such  a 
lettei'  was  written  on  August  29.  On  August  22, 
])laintiff  wrote  defendant  that  certain  water  wall 
headers  had  been  improperly  manufactured  and 
would  be  unfit  for  use  under  the  contract. 

18.  Neither  plaintiff  nor  defendant  had  any  con- 
trol over  procuring  any  of  the  materials  that  the 
defendant  was  required  to  furnish.  The  tubes  them- 
selves were  furnished  by  the  Combustion  Engineer- 
ing Company,  although  manufactured  by  a  steel  or 
tube  mill  such,  for  example,  as  the  Republic  Steel 
Corporation,  or  the  Globe  Tube  Company,  or  any 
one  of  a  dozen  similar  mills.  However,  these  tubes 
had  been  shipped  to  the  Combustion  Engineering 
factory  where  they  were  cut  to  length,  bent  to  a 
definite  shape  and  parts  were  welded  on  so  as  to 
make  a  complete  unit  of  a  tube  to  fit  in  a  definite 
location  in  the  boiler  unit  that  was  designed  es- 
pecially for  the  Sunflower  Ordnance  Project.  In 
fact,  the  particular  water  wall  tubes  which  were 
used  at  Sunflower  were  designed,  manufactured  and 
furnished  by  the  Combustion  Engineering  Company 
under  patents  which  were  solely  owned  by  that 
Com])any.  There  was  no  place  else  in  the  United 
States  ^N'here  these  tubes  could  be  obtained  other 
than  from  the  Combustion  Engineering  Company. 
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It  was  not  possible,  therefore,  for  any  of  the  con- 
tracting parties,  or  others,  to  go  on  the  open  mar- 
ket and  purchase  the  tubes  needed.  They  were  man- 
ufactured for  this  particular  unit  or  for  units  like 
it  only  b}^  the  Combustion  Engineering  Comj^any. 

19.  The  next  step  was  to  prepare  a  Schedule  of 
piugress,  or  construction  schedule,  for  apx)roval  by 
the  Contracting  Officer  of  the  Government.  Plain- 
tiff's original  schedule  was  furnished  prior  to  July 
24,  but  criticisms  resulted  in  a  revision  on  [80] 
August  17,  and  it  was  approved  on  August  22.  This 
schedule  was  brought  up  to  date  each  week.  Froin 
this  schedule  the  contracting  joarties  were  able  to 
determine  the  exact  date  on  which  essential  ma- 
terials such  as  tubes  and  headers  were  required  for 
the  orderly  prosecution  of  the  contract.  It  was  ap- 
proved as  reasonable  by  all  of  the  parties  con- 
cerned, including  the  Goverimient  and  the  defen- 
dant. 

20.  There  were  three  units,  identical  in  char- 
af'ter,  ujjon  which  identical  operations  were  to  be 
j^erformed.  The  normal  procedure  followed  by  the 
])laiiitiff  in  the  erection  of  such  units  was  to  do 
tlie  work  on  unit  one,  then  move  to  number  two 
and  rej)eat  and  then  to  unit  number  three.  Th(j 
construction  crew  could  work  more  efficiently  on  the 
second  and  third  units  due  to  increased  familiarity 
with  the  exact  operations  required.  The  steps  in 
which  a  contractor  must  proceed  to  attain  maximum 
efficiency  in  the  construction  of  these  units  are: 

(a)  Line  and  place  boiler  drums  in  final  position. 
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(b)  Install  the  tubes  for  the  boiler  proper  and 
the  water  tubes. 

(c)  Install  the  air  heater  tubes  in  a  position  back 
of  the  boiler,  in  a  separate  unit,  so  to  speak. 

(d)  Phice  a  hydrostatic  test  on  the  boiler  and 
water  tubes. 

(e)  Install  the  boiler  brick  work,  insulation  and 
casing. 

(f)  Erect  the  pulverized  coal  burner  and  duct 
woi'k. 

(g)  Install  drum  internals  and  boiler  appurten- 
ances such  as  safety  valves,  steam  gauges  and  water 
columns;  install  the  instruments  and  combustion 
control,  the  sensitive  part  of  the  work,  such  as  small 
tubes,  fittings  and  miscellaneous  apparatus  that 
control  the  function  of  the  unit;  install  the  record- 
ing instrmnents  that  record  the  steam  pressure, 
steam  temperature  and  the  flue  gas  as  it  leaves  the 
boiler ;  install  the  apparatus  that  controls  the  supply 
of  coal  to  the  unit,  and  the  supply  of  air  for  combus- 
tion in  proportion  to  the  load  or  demand  on  the  unit. 

(h)  The  final  phase  is  what  plaintiff  calls  the 
"drying  out"  fire.  A  slow  wood  fire  is  put  in  the 
boiler  and  left  for  a  week  to  dry  out  the  insulation, 
the  mortar  that  is  in  the  brick  work  and  in  the 
jacket.  At  that  time  the  oil  and  grease  that  has 
aecmnulated  in  the  erection  of  the  work  is  cleaned 
out  so  the  boiler  is  entirely  clean  before  it  goes  into 
service.  This  is  followed  by  a  period  of  adjustment, 
trial,  inspection  and  operation.  This  was  the  se- 
quence in  operation. 
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21.  In  estimating  for  the  bid  on  this  job,  plain- 
tiff contemplated  that  the  various  operations  would 
be  done  in  sequence.  This  method  is  recognized  b}' 
all  contractors  and  by  manufacturer's  rej^resenta- 
tives  as  being  normal  and  orderly.  The  design  of 
the  unit  as  a  whole  by  the  builder  is  i^redicated  ojj. 
the  assumption  that  it  will  be  erected  in  a  normal 
sequence  of  procedure.  Such  a  method  results  in 
labor  saving  and  time  saving. 

22.  The  only  materials  that  it  is  claimed  delayed 
the  construction  program  were  namely:  The  water 
wall  tubes  and  water  wall  headers.  Plaintilf 's  ])ro- 
posal  and  construction  schedule,  to  meet  the  con- 
tract conditions  required  that  these  items  were  to 
be  on  the  job  and  available  for  installation  when 
needed.  The  installation  of  the  water  wall  tubes 
should  be  done  early  m  the  erection  program  and 
their  installation  must  be  completed  before  the 
erector  can  proceed  with  the  hydrostatic  tests,  the 
erection  of  the  boiler  brickwork  and  casing,  boiler 
piping,  combustion  control  and  boiler  trim. 

23.  After  being  awarded  the  contract,  and  while 
faking  inventory  of  the  boiler  materials,  it  was 
discovered  that  these  [82]  shortages  existed.  Xo 
one  employed  b}^  the  defendant  was  aware  of  this 
shortage  until  after  the  contract  had  been  awarded, 
although  it  was  definitely  known  in  the  Engineering 
Department  of  the  A-E-M.  In  the  time  allowed 
for  the  preparation  of  bid,  it  would  have  been 
impossible  for  any  bidder  to  have  determined  by 
observation  prior   to   the   letting,   whether   or   not 
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ihvvc  was  a  shortage  of  this  material,  because  to 
liavc  d<ni(^  so  would  have  required  the  moving  and 
liandling  of  several  hundred  tons  of  materials  and 
would  have  required  much  more  time  than  was 
available.Tlie  only  delay  was  occasioned  by  short- 
ages of  the  water  wall  tubes  and  headers. 

24.  An  inspection  was  made  almost  daily  by 
2e])resentatives  of  the  A-E-M  and  the  Government. 
No  complaint  was  made  by  these  inspectors  verbally 
()i-  ill  writing  to  any  representative  of  the  i)laintiff. 

25.  Claim  for  damages.  The  contract  called  for 
coiii])leti<ni  on  November  10,  1944.  It  was  actually 
completed  on  December  19,  1944.  On  February  21, 
1945,  ])]aintiff  submitted  a  claim  for  damages  in 
tiio  amount  of  $9,323.02.  On  June  30,  1945  an 
amended  claim  for  $10,008.70  was  presented.  In 
each  instance  the  claim  enumerated  only  two  items 
of  damages,  to-wit: 

(a)  The  increased  cost  of  renting  equipment. 

(b)  The  increased  cost  of  supervisory  j)ersonne]. 
In   each   instance  the  claim   did  not  include  the 

following  additional  elements  or  items  of  damage 
that  are  now  iiu- hided  in  the  complaint,  to-wit: 

(a)  Cost  (>r  fK)  days  extra  time  by  Borst. 

(b)  Home  office  overhead  for  39  days. 

((')  Increased  cost  of  labor,  caused  by  delay  in 
the  delivery  of  materials.  [83] 

2().  On  March  3,  1945,  the  defendant  ackjiowl- 
odged  receipt  of  the  claim  for  $10,008.70  and  made 
no  denial  of  ])laintifp's  right  to  damages  in  that 
.-nnount  and  retjuested  additional  data.  On  July  11. 
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1945,  the  defendant  denied  the  claim,  not  on  the 
ground  that  plaintiff  was  not  entitled  to  damages, 
but  on  the  groimd  that  he  was  unable  to  determine 
the  amount  to  which  plaintiif  was  entitled.  S^jeci- 
lically   the   defendant's   letter   reads: 

''*****  Please  be  advised  that  Cory-Joslin  tt 
Macnsons  has  made  a  careful  study  of  the  facts 
stated  in  all  of  the  foregoing-  letters,  as  a  result 
of  which  Cory-Joslin  &  Macnsons  is  unable  to 
determine,  first,  the  actual  number  of  days  of  delay, 
if  any,  chargeable  to  the  alleged  delayed  delivery 
of  water-wall  tubes  and  proj^er  water-wall  headers; 
second,  the  true  and  correct  amount  of  your  claim; 
and  third,  the  part  of  your  claim,  if  any,  properly 
cJiargeable  to  the  alleged  delay  of  delivery  of  said 
materials. 

"Accordingly,  Cory-Joslin  &  Macnsons  is  here- 
with denying  your  claims  and  both  of  them  in  their 
entirety. ' ' 

27.  Plaintiff  held  the  opmion,  under  the  "dis- 
putes" provision  of  the  contract,  that  it  would  ))(' 
necessary  to  submit  its  claim  to  and  obtain  the 
(^pinion  of  the  Chief  of  Engineers  at  Washington. 
Accordingly,  the  Government  Contracting  Officer 
]riade  a  detailed  examination  of  the  facts.  These 
tm dings,  with  plaintiff's  claim  dated  September  29, 
1945,  were  forwarded  to  the  office  of  the  Chief  of 
Engineers,  Washington,  On  March  12,  1946,  the 
Chief  of  Engineers  ruled  that  he  had  no  authoT'ity 
to  pass  upon  the  plaintiff' 's  claun  because  it  was  a 
claim  for  unliquidated  damages  resulting  from  aii 
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alleged  breach  of  contract  which  is  recoverable  in 
a  judicial  proceeding  and  not  through  administra- 
tive procedure. 

28.  On  March  18,  1946  plaintiff  was  paid  $1,- 
000.00  and  receipted  in  full  under  its  contract. 
Plaintiff  accepted  the  $1,000.00  and  receipted  in 
the  following  language:  [84] 

''March  18,  1946.  Power  Service  Corporation,  711 
A¥esley  Temple  Bldg.,  Minneapolis,  Minn. 

''Final  pajniient  on  subcontract  F.F.  No.  5  to 
Government  Contract  No.  A¥-461-Eng-10274  $1,- 
000.00. 

"Payment  in  full  exclusive  of  outstanding  claim 
of  Power  Service  Corporation  which  has  been  sub- 
mitted to  the  Chief  of  Engineers  for  decision. 

POWER  SERVICE  CORP., 

(Seal)  P.  C.  GAFFNEY, 

Treasurer. 

It  was  known  to  all  the  ])arties  what  that  claiiii 
was.  Plaintiff*  reserved  its  right  to  the  claim  as 
submitted  and  defendant  made  payment  in  full, 
except  this  claim,  to  the  subcontractor.  All  parties 
had  knowledge  of  conditions  as  they  then  existed. 
T)ef(^iidant,  it  seems,  clearly  intended  to  make  final 
jjayment  in  full  exclusive  of  the  outstanding  claim 
of  plaintiff'.  Plaintiff  states  that  it  so  received  it. 
There  can  be  no  misunderstanding  here. 

29.  On  June  19,  1946,  the  present  action  was 
instituted.  The  questions  presented  to  the  Court 
for  decision  are: 
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(a)  Does  the  contract  between  plaintiit*  and  de- 
fendant as  written  provide  tliat  defendant  shall  pay 
damages  caused  by  the  late  delivery  of  material  by 
the  defendant. 

(b)  If  the  contract  as  written  does  so  provide 
was  the  contract  breach(^d  by  the  defendant. 

(c)  If  the  answer  is  yes  to  (a)  and  (b),  was 
plaintiff  damaged,  and  if  so,  how-  much. 

(d)  If  the  Court's  construction  of  the  contract 
as  written  is  against  the  ])laintiff  then  should  the 
contract  be  reformed  so  as  to  express  the  intentions 
of  the  parties  as  prayed  for  in  Count  II.  [85] 

(e)  Was  there  any  consideration  for  the  Special 
damage  clause  added  to  the  signature  page. 

It  is  not  necessary  for  the  Court  to  comment  on 
the  question  in  paragraph  (d),  supra,  as  it  appears 
to  the  Court  that  the  contract  as  written  is  a  plain 
and  understanding  contract.  There  is  a  conflict  in 
the  contract  betw^een  the  provisions  of  Par.  1-05 (e) 
of  the  si)ecifications  and  the  clause  added  to  the 
contract  prior  to  signature  by  the  parties. 

Paragraph  1-05  (e)  of  the  specifications  provides 
as  follows: 

''(e)  In  case  time  for  completion  of  the  W'ork  is 
increased  due  to  any  of  the  causes  specified  herein 
it  is  distinctly  understood  and  agreed  that  the  sul)- 
constructor  wdll  accept  the  additional  time  in  which 
to  complete  his  subcontract  in  full  satisfaction  of 
any  delays  encountered,  and  the  Constructoi*  will 
not  be  liable  for  any  costs  or  expenses  incurred  by 
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the  yubeonstructor  as  a  result  of  the  increased  time 
for  completioii  of  the  subcontract/' 

However,  none  of  the  parties  signed  the  contract 
and  ihv  phiintiif  refused  to  sign  until  there  was 
added  to  it  the  following  clause : 

''This  contract  is  signed  and  executed  by  the 
Power  Service  Corporation  without  any  intent  on 
the  ])art  of  the  corporation  to  abandon  or  waive 
any  right  which  it  may  ha^^e  to  submit,  prove  and 
collect  damages  by  reason  of  the  late  deliveiy  of 
materials  notwithstanding  the  provisions  of  para- 
graph 1-05  of  the  specifications/' 

This  clause  was  added  to  the  contract  at  the  in- 
sistence of  the  plaintiif;  it  was  approved  by  every 
one  connected  with  the  contract.  Certainly  there 
could  be  no  binding  contract  until  it  was  signed  and 
approved.  If  the  bid  and  acceptance  was  the  com- 
plete contract  there  would  have  been  no  necessity 
for  the  bond,  the  written  contract  and  the  formal- 
ities leading  u})  to  its  execution.  The  bid  itself  pro- 
vided that  it  woidd  not  be  binding  until  the  con- 
tract and  bond  was  executed  and  approved. 

('oimt  LI  will  not  be  considered  by  the  Court  and 
all  [86]  testimony  offered  as  to  Count  II  will  not 
be  considered  and  the  objections  to  its  admissibility 
will  be  sustained  and  where  motions  to  strike  were 
made  and  taken  under  advisement  by  the  Court,  the 
motions  will  be  granted. 

30.  This  case  has,  therefore,  narrowed  down  to 
where  it  is  only  a  question  of  determining  the 
amount  of  damage  sustained  by  the  plaintiff  through 
failure  to  furnish   matei'ial    (limited  to  the  water 
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wall  tubes  and  headers)  under  the  original  contract 
as  drawn  and  as  i)rayed  for  in  Count  I.  It  is  also 
limited  to  the  claim,  Exhibit  35,  filed  by  the  plain- 
tiff. The  failure  to  deliver  the  water  wall  tubes  and 
headers  being  the  only  cause  of  delay  for  which 
damages  are  claimed,  it  is  necessary  to  determine 
the  extent  of  the  damage  occasioned  thereby.  This 
is  a  more  difficult  question  to  determine. 

31.  W.  Lyle  Borst  testified  that  if  the  water  wall 
tubes  had  been  delivered  on  time  the  contract  could 
have  been  completed  in  120  days,  and  that  the  plain- 
tiff was  delayed  by  the  failure  to  deliver  for  a 
period  of  forty  days.  As  to  the  claim  that  the  Court 
is  considering  here  the  amount  of  such  loss  is  listed 
in  Exhibit  35  and  it  is  not  necessary  to  list  it  here. 
This  testimony  of  Mr.  Borst 's  was  based  mainly  on 
the  jjroduction  chaif.  Exhibit  62,  and  I  think  it  can 
be  said  that  in  determining  the  delay  this  chart  is 
more  or  less  controlling.  In  fact,  it  must  be  con- 
sidered in  comiection  with  a  great  portion  of  the 
testimony  giA^en  in  this  case. 

32.  First,  as  to  Boiler  No.  1.  Plaintiff  contends 
that  the  water  wall  tubes  were  required  on  August 
1,  1944,  l)ut  that  they  were  not  received  until  X\i- 
gust  17,  1944,  16  days  late,  and  the  evidence  sup- 
ports the  fact  that  the  defendant  was  advised  that 
they  would  be  needed  on  August  1.  However,  the 
evidence  disclosed  [87]  that  the  first  dela}^  (Exhil)it 
17)  was  August  16,  causing  a  delay  of  one  or  two 
days  according  to  the  time  of  day  they  were  de- 
livered. The  production  chart  shows  that  this  part 
of  the  work  was  84.5  i^er  cent  complete  on  August 
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25,  and  on  this  i:)erceiitage  it  would  have  taken  to 
August  31  to  complete.  It  was  completed  on  Sep- 
tember 8,  eight  days  later  than  it  should  have  been 
if  the  production  chart  schedule  had  been  main- 
tained. Only  two  days  should  l)e  charged  to  the 
defendant. 

33.  Second,  as  to  Boiler  No.  2.  Plaintitf  con- 
temn ds  that  the  water  wall  tubes  were  required  Au- 
gust 8,  1944,  but  that  they  wxre  not  received  until 
September  20,  1944,  43  days  late.  On  what  day 
delivery  was  actually  made  is  not  clear,  however, 
the  production  chart  shows  that  i)laintiff  proposed 
42  days  for  completion,  from  July  20  to  September 
3,  or  2.38  per  cent  per  day.  If  they  had  maintained 
their  schedule  they  would  have  completed  this  seg- 
ment on  October  20.  It  was  practically  complete  on 
October  27,  seven  days  late. 

34.  Third,  as  to  Boiler  No.  3.  Plaintiff  contends: 
Water  wall  tubes  required  August  15,  1944. 
Water  wall  tubes  received  September  21,  1944. 
Water  wall  tubes  36  days  late. 

Water  wall  headers  required  at  start  of  job,  Au- 
gust 15,  1944  latest. 

AVater  wall  headers  received  September  26,  1944. 

AVater  wall  headers  41  days  late. 

Boiler  tubes  on  Boiler  No.  3  were  fomid  to  be 
defective  and  several  days  delay  was  experienced 
awaiting  for  new  replacement  tubes. 

If  the  construction  schedule  had  been  maintained 
it  would  have  been  completed  on  October  14.  It 
was  completed  October  20,  six  days  late. 

35.  The  production   chart  in   all,   for  the  water 
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wall  tubes  and  headers  for  the  three  boilers,  shows 
twenty-one  days  delay.  [88]  Taking  the  testimony 
of  Mr.  Borst  for  the  plaintiff,  and  Mr.  Joslin  for 
the  defendant,  both  very  able  engineers  and  wtII 
qualified  in  this  line  of  work,  with  the  reliance  each 
placed  on  the  production  chart,  it  can  be  said  that 
21  days  delay  resulted  in  the  completion  of  this 
work.  However,  the  testimony  of  the  plaintiff  is 
that  there  was  no  actual  delay  on  Boiler  No.  1  until 
August  15,  because  of  the  delayed  delivery  of  water 
wall  tubes  and  headers,  so  we  cannot  consider  the 
chart  in  fixing  the  delay  on  Boiler  No.  1.  On  Boilers 
No.  2  and  No.  3  we  take  the  completion  date  as 
shown  by  the  chart  in  fixing  the  number  of  days 
j)laintiff  was  delayed  because  of  failure  to  deliver 
water  wall  tubes  and  headers.  Instead  of  21  days  as 
shown  by  the  construction  chart,  we  have: 

2  days  on  Boiler  No.  1.  (Testimony  of  plaintiff) 

7  days  on  Boiler  No.  2. 

6  days  on  Boiler  No.  3. 
a  total  of  15  days  delay. 

36.  During  the  period  of  time  covered  by  the 
contract  the  plaintiff  performed  three  modifications, 
under  their  contract.  Modification  No.  1  for  which 
the  plaintiff  was  paid  $8,382.17 ;  Modification  No.  2 
for  which  plaintiff  was  paid  $4,705.98,  and  Modi- 
fication No.  3  for  which  plaintiff  was  paid  the  sum 
of  $5,732.92. 

37.  Between  the  time  when  the  material  Avas  ac- 
tually required  and  the  time  it  was  furnished,  other 
phases  of  the  construction  work  proceeded,  with  the 
same  labor  that  would  have  been  used  on  the  boilers. 
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during  the  period  of  delay.  For  example,  take  the 
date  of  September  23,  tlie  segment  ^'Low  Pressure 
exhaust  and  steam"  item  was  x^roposed  to  be  69  per 
cent  comi)lete,  and  on  that  date,  Sejjteml^er  23,  it 
was  89  i)er  cent  complete.  [89]  Item  Numl^er  4  of 
the  construction  schedule,  "Treated,  softened  Avater, 
cooling  water"  was  to  be  55  per  cent  complete  and 
that  was  63.8  per  cent  complete.  It  is  not  necessary 
to  take  uj)  all  of  these  items  that  were  ahead  of 
schedule  but  it  demonstrates  that  other  segments 
of  the  work  were  proceeding  ahead  of  schedule, 
while  this  delay  existed  in  the  furnishing  of  water 
wall  tubes  and  headers. 

;>8.  I  have  also  eliminated  the  percentage  that 
the  plaintiff  was  behind  in  the  construction  prior 
to  the  delay  in  furnishing  the  water  wall  tubes  and 
headers,  something  over  four  per  cent. 

39.  The  claim  as  presented  by  the  plaintilf ,  Ex- 
hibit 35,  when  broken  down  into  the  loss  per  day, 
applying  the  full  number  of  40  days,  is  arrived  at 
by  division,  and  the  daily  loss  amounts  to  $250.21. 
The  fifteen-day  delay,  at  the  above  rate,  amounts  to 
$3,753.15.  Plaintiff  is  entitled  to  Judgment  for  this 
amount  together  with  costs  which  will  include  the 
cost  of  the  preparation  of  transcript,  as  stipulated 
by  counsel  at  the  trial. 

CONCLUSIONS  OF  LAW 

The  Court  declares  the  law  to  be: 

1.    There  was  no  binding  contract  between  the 

parties  until   it  was  signed  and  approved  by   the 
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l>arties  with  the  "special  damage  clause"  on   the 
signature  page. 

2.  While  there  is  a  contiict  in  the  contract  Ix'- 
tween  the  provisions  of  paragraph  1.05(e)  in  the 
printed  form  of  the  Specifications  and  the  ''special 
damage  clause"  typed  on  the  signature  page  ])rior 
to  signature  by  the  parties,  the  typewritten  pro- 
vision is  assumed,  in  the  absence  of  any  proof  to 
the  contrary,  to  express  the  intention  of  the  ])arties 
and  must  prevail  herein. 

3.  The  contract  between  plaintiff  and  defendant, 
as  [90]  written,  evidenced  the  intention  of  the 
parties  and  provides  that  defendant  shall  pay  dam- 
ages caused  by  the  late  delivery  of  materials  to  the 
plaintiff. 

4.  There  was  a  valid  consideration  for  the  special 
damage  clause  on  the  signature  page  of  the  con- 
tract. 

5.  The  contract  was  breached  by  the  defendant 
because  of  his  delays  in  the  delivery  of  water  wall 
tulles  and  headers. 

6.  Plaintiff  cannot  recover  damages  in  excess  of 
$10,008.70,  this  being  the  amount  specified  in  its 
original  claim  dated  June  30,  1945  (plaintiff's  Ex- 
hibit 35). 

7.  Plaintiff  cannot  recover  on  any  element  of 
damages  not  included  in  its  claim  of  June  30,  1945. 

8.  Plaintiff  is  not  entitled  to  recover  under 
Counts  II  and  III. 

9.  Plaintiff  is  entitled  to  recover,  under  Count  I 
of  its  petition,  damages  in  the  sum  of  $3,753.15, 
with  interest  thereon  at  the  rate  of  6%  per  aimum 
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from  March  18,  1946,  and  for  its  costs  herein  m- 
curred,  including  the  cost  of  preparing  the  tran- 
script, to-wit,  $808.30,  as  stipulated  by  counsel  at 
the  trial. 

Dated  at  San  Francisco  this  30th  day  of  Aj)ril, 
1948. 

CHASE  A.  CLARK, 

United  States  District  Judge. 

[Endorsed] :  Lodged  4-20-48.   Filed  May  7,  1948. 


In  the  District  Court  of  the  L^nited  States  for 
the  Northern  District  of  California,  Southern 
Division. 

No.  26113-R 

T^OWER  SERVICE  CORPORATION, 
a  corporation, 

Plaintiff, 
vs. 

W.  E.  JOS  LIN,  doing  business  as 

CORY-JOSLIN  AND  MACNSONS, 

Defendant. 

DECREE 

Now  <jn  this  7th  day  of  May,  1948,  this  cause  hav- 
ing been  submitted  to  the  Court  upon  the  pleadings, 
the  evidence  adduced  by  the  parties  and  the  briefs 
of  counsel,  and  the  Court  being  fully  advised  in 
the  y^remises,  and  having  made  formal  Findings  of 
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Fact  and  states  its  Conclusions  of  Law  in  writing 
and  filed  the  same, 

It  is  hereby  ordered,  adjudged  and  decreed: 

1.  That,  under  Coiuit  I  of  Plaintiff's  petition, 
j^laintiff  have  and  recover  of  and  from  the  defend- 
ant the  principal  sum  of  Three  Thousand  Seven 
Hundred  Fifty  Three  &  15/100  ($3,753.15)  Dollars, 
together  with  interest  thereon  at  the  rate  (^f  6% 
per  annimi  from  date  hereof  until  paid. 

2.  That  Counts  II  and  III  of  ])laintiff 's  petition 
be  and  the  same  are  hereby  dismissed. 

3.  That  the  costs  of  this  suit,  including  the  cost 
of  preparing  a  transcript  in  the  amount  of  $80S.30 
be  taxed  by  the  Clerk  against  the  defendant,  foi' 
all  of  which  let  execution  issue. 

4.  That  the  total  costs  taxed  by  the  Clerk  are 
$607.82. 

Dated  May  7,  1948. 

CHASE  A.  CLARK, 

United  States  District  Judge. 

[Endorsed] :  Filed  May  7,  1948.  [92] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Power  Service  Cor- 
])()ration,  a  corporation,  plaintiff  in  the  above- 
entitled  cause,  hereby  appeals  to  the  L^nited  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Circuit, 
from  that  part  of  the  final  decree  and  judgment 
dated  and  entered  in  this  action  on  Ma.v  7,  1948, 
designated  as  paragraph  '^1,"  which  awards  plain- 
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till'  damages  in  the  amount  of  Three  Thousand 
Seven  Hundred  Fifty-three  &  15/100  Dollars 
($3753.15)  instead  of  the  amount  of  damages  estab- 
lislied  by  the  evidence  in  this  cause,  to-wit,  Thirty- 
four  Tliousand  Three  Hundred  Twenty-six  &  88/100 
Dollars  ($34,326.88). 

/s/  LANCIE  L.  WATTS. 

[Endorsed] :  Filed  May  27,  1948.  [93] 


[Title  of  Court  and  Cause.] 

APPELLANT'S  STATEMENT  OF  POINTS 

The  points  upon  which  appellant  intends  to  rely 
on  this  appeal  are  that  the  Trial  Court  erred: 

1.  In  awarding  plaintiff  damages  in  the  amount 
of  Three  Thousand  Seven  Hundred  Fifty-three  & 
15/100  Dollars  ($3753.15)  instead  of  in  the  amount 
of  damages  established  by  the  evidence,  to-wit,  the 
sum  of  Thirty-four  Thousand  Three  Hundred 
Twenty-six  &  88/100  Dollars  ($34,326.88). 

2.  In  its  Findings  of  Fact  No.  32  holding"  that 
ap])enant  was  delayed  only  two  days  on  Boiler  No. 
1.  instead  of  sixteen  days  as  shown  by  the  evidence. 

3.  In  its  Findings  of  Fact  No.  33,  holding  that 
;^,])])enaiit  was  delayed  only  seven  days  on  Boiler 
No.  2,  instead  of  thirty-seven  days  as  shown  by  the 
evidence. 

4.  In  its  Findings  of  Fact  No.  34,  holding  that 
appellant  was  delayed  only  six  days  on  Boiler  No. 
3  instead  of  forty-four  days  as  shown  by  the  evi- 
dence. 
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5.  In  its  Findings  of  Fact  No.  35,  holding  that 
.•!p])ellant  was  delayed  a  total  of  only  fifteen  days 
in  eonii^leting  its  contract,  and  in  the  court's  failure 
to  find  from  the  evidence  that  the  appellant  was 
delayed  from  November  10,  1944,  to  December  19, 
1944,  a  total  of  thirty-nine  days. 

(x  In  its  Findings  of  Fact  No.  39,  in  which  the 
court  arbitrarily  determined  that  the  loss  to  a])pel- 
1;nit  amounted  to  Two  Hundred  Fifty  &  21/100 
Dollars  ($250.21)  daily,  and  in  its  faihire  to  find 
froiu  the  evidence  that  the  total  damages  amounted 
to  Thirty-four  Thousand  Three  Hundred  Twenty- 
six  (t-  88/100  Dollars  ($34,326.88)  made  up  of  the 
following  distinct  and  clearly  established  items  of 
damage,  to-wit: 

Item  1  :     Extra  cost  of  equipment  rental. $  2,255.50 
Item  2 :     Extra  cost  of  supervisory  per- 
sonnel (except  Borst) 8,267.53 

Item  3 :    Extra  cost  of  90  days  additional 

time  and  expense  Borst 2,542.31 

Item  4 :     Home  Office  ovei-head 6,649.82 

Ttt'iii  5 :     Loss  in  Efficiency 14,611.72 


$34,326,88 

7.  In  its  Conclusion  of  Law  No.  5,  insofar  as  the 
Court  held  that  plaintiff's  damages  were  limited 
to  the  amount  set  forth  in  its  amended  claim. 

8.  Jn  its  Conclusion  of  Law  No.  6,  holding  that 
a])])ellant  could  not  recover  in  excess  of  $10,008.70, 
being  amount  specified  in  its  original  claim  dated 
June  30,  1945  (plaintiff's  Exhibit  35). 

9.  In  its  Conclusion  of  Law  No.  7,  holding  that 
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appellant  could  not  recover  on  any  element  of  dani- 
ag-es  not  included  in  its  claim  of  June  30,  1945. 

10.  In  that  part  of  its  Conclusion  of  Law  No.  9 
which  held  that  appellant  was  entitled  only  to  recov- 
er damages  in  the  amount  of  Three  Thousand  Seven 
Hundred  Fifty-three  &  15/100  Dollars  ($3,753.15), 
instead  of  Thirty-four  Thousand  Three  Hundred 
Twenty-six  &  88/100  Dollars  ($34,326.88),  as  estab- 
lished by  the  evidence. 

11.  B}^  disallowing,  in  its  computation  of  dam- 
ages, all  overhead  expenses  established  by  the  evi- 
dence, to-wit,  the  sum  of  Six  Thousand  Six  Hun- 
dred Forty-nine  &  82/100  Dollars  ($6,649.82). 

12.  In  that  its  opinion  and  decree  are  not  sup- 
ported by  evidence  and  are  contrary  to  law. 

13.  In  that  its  opinion  and  decree  are  not  sup- 
ported by  its  Findings  of  Fact. 

14.  In  that  its  opinion  and  decree  are  contrary 
to  its  Findings  of  Fact  and  the  law.  [100] 

14.  In  that  its  decree  as  to  the  amount  of  delay 
and  the  measure  of  damages  is  clearly  erroneous 
and  is  not  based  upon  substantial  evidence. 

LANCIE  L.  WATTS, 

Attorney  for  Appellant. 

SERVICE  STATEMENT 
A  copy  of  the  foregoing  Appellant's  Statement  of 
Points  was  mailed,  by  registered  mail,  on  May  26, 
1948,  to  the  following  named  counsel  for  the  de- 
fendant, to-wit: 

1.     To  Frank  J.  Hennessv,  United  States  Attor- 
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ney,    attention    Rudolph    Scholz,    422    Post    Office 
Building,  San  Francisco  1,  Calif. 

2.     To  Paul  B.  Gibson,  Humboldt  Bank  Bldg., 
San  Francisco,  Calif. 

LANCIE  L.  WATTS, 

Attorney  for  Plaintiff. 

[Endorsed] :  Filed  May  27,  1948.  [101] 


[Title  of  District  Court  and  Cause.] 

ORDER 

The  above-captioned  cause  having  been  appealed 
to  tlie  Ninth  Circuit  Court  of  Appeals,  it  is  hereby 
ordered  that  all  original  exhibits  offered  and  re- 
ceived in  evidence  in  said  cause  in  the  trial  court  be 
transmitted  to  the  Ninth  Circuit  Court  of  xlppeals 
for  its  inspection. 

Dated  May  26th,  1948. 

/s/  CHASE  A.  CLARK, 

United  States  District  Judge. 

[Endorsed] :  Filed  June  4,  1948.  [102] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

Good  cause  appearing  therefor,  it  is  hei'eby  or- 
dered that  the  plaintiff,  appellant  herein,  may  have 
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to  and  including  the  ()th  day  of  August,  1948,  to 
flic  the  record  on  appeal  in  the  United  States  (Cir- 
cuit Court  of  Appeals  in  and  for  the  Ninth  Circuit. 

Dated:  June  30th,  1948. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :  Filed  June  30,  1948.  [105] 


District  Court  of  the  United  States,  Northern 
District  of  California 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  forea:oing 
105  pages,  numbered  1  to  105,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
Droceedings  in  the  matter  of  Power  Service  Cor- 
])oration,  a  corporation.  Plaintiff,  vs.  W.  E.  Joslin, 
doing  business  as  Cory-Joslin  and  Macnsons,  De- 
fendant, No.  26113  R,  as  the  same  now  remain  on 
file  and  of  record  in  ray  office. 

I  further  certify  that  the  cost  of  preparing  and 
ci^rtifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $42.00  and  that  the  said  amount 
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Juis  Ix'eii  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

Ill  Witness  Wliereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  21st  day  of  July, 
A.  D.  1948. 

(8eal)  C.  W.  CALBREATH, 

Clerk. 

/s./  W.  E.  VAN  BUREN, 
Deputy  Clerk.  [106] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  Division  of  the  Northern  Dis- 
trict of  California. 

THE  POWER  SERVICE  CORPORATION, 

a  corporation, 

Plaintiff, 

vs. 

W.  E.  JOSLIN,  doing  business  as 
CORY-JOSLIN  &  MACNSONS, 

Defendant. 

REPORTER'S   TRANSCRIPT 

This  matter  came  regularly  on  for  hearing  before 
tlic  Honorable  Chase  A.  Clark,  District  Judge,  sit- 
ting without  a  jury,  at  San  Francisco,  California, 
on  March  18th,  1947. 

A])pearances:  Lancie  L.  Watts,  Esquire,  801 
Scarritt  Bldg.,  Kansas  City,  Mo.,  Attorney  for 
Plaintiff;  Frank  J.  Hennessy,  U.  S.  District  Attor- 
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ney  for  tlie  Xortherii  District  of  California,  Room 
-122  P.  O.  Bldg.,  San  Francisco;  Rudolph  Scholz, 
Esq.,  422  P.  O.  Bldg\,  San  Francisco,  Cal.,  Assistant 
U.  S.  District  Attorney;  Paul  B.  Gibson,  Esq., 
Humboldt  Bank  Building,  San  Francisco  Cal.,  At- 
torneys for  the  Defendant.  [1*] 

March  18th,  1947—10:00  a.m. 

(Opening  statement  and  explanation  of  the  rela- 
tionship of  the  parties  made  by  Mr.  Watts.) 

Mr.  Scholz:  With  the  consent  of  the  Court  and 
counsel  I  would  like  to  amend  the  ansAver  by  includ- 
ing for  a  separate  defense,  each  count,  the  follo\A^ 
ing:  "That  the  defendant  alleges  that  there  was  no 
consideration  to  the  defendant  for  the  addenda  or 
additional  clause  to  the  signature  page  of  the  co]i- 
tract  of  the  parties  hereto." 

The  Court:  Well,  the  answer  may  be  so 
amended. 

Mr.  Scholz:  And  I  will  file  a  Avritten  amend- 
ment later  before  this  trial  is  over.  Also,  counsel 
for  the  plaintiff  has  stated  in  the  opening  brief, 
or  the  pre-trial  brief,  which  he  has  filed  that  there 
are  three  counts  based  on  the  contract,  that  is,  in 
Count  One  of  the  Petition  he  asks  for  damages,  and 
if  the  Court  does  not  find  that  he  is  entitled  to 
damages  under  the  contract,  then  he  asks  for  a 
reformation  of  the  contract  and  for  damages.  Now, 
we  are  confronted,  first,  with  the  question, — Does 


*  Pag'e  innnberinar   ajipearing    at    foot   of    page    of   original 
certified  Reporter's  Transcript. 
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the  contract  provide  for  damages?  And  at  this 
time  I  wonld  like  to  make  a  motion  for  judgment 
on  the  pleadings,  and  for  the  record  I  would  like 
to  ]:)oint  out  that  in  the  pleadings  they  have  set 
up,  or  pleaded,  the  contract,  or  a  portion  of  it;  that 
is,  [5]  they  have  specifically  set  forth  certain  para- 
ora])hs  of  the  contract.  The  first  paragraph  of  the 
contract  as  set  forth  in  the  Petition  deals  with  the 
question  of  furnishing  materials,  and  states  that  the 
materials  are  to  be  furnished  by  the  constructor. 
The  next  paragraph  of  the  contract  which  is  set 
forth  in  the  Petition  is  "immediately  after  start- 
in  a-  work  under  the  sub-contract,  the  sub-construc- 
toT-  shall  prepare  a  list  of  materials,  including  ac- 
cessories and  equipment  required,  and  shall  check 
this  list  against  the  materials,  accessories  and  equip- 
ment stored  in  or  adjacent  to  the  power  house  in 
ordei"  that  shortages  may  be  immediately  deter- 
mined. Such  shortages  will  then  be  reported  to 
the  constructor  for  use  in  obtaining  the  balance  of 
materials  required  for  the  completed  works."  And 
then  it  goes  on  further  to  state,  "such  an  inventory 
\^-ill  be  kept  current  by  the  sub-constructor  durins: 
the  progress  of  the  work,  and  the  sub-constructor 
Avill  l)e  held  responsible  for  advising  the  constructor 
of  his  requirements  sufficiently  in  advance  of  the 
thnc  such  items  will  be  required  to  enable  procure- 
ment ^^ithout  delaying  progress."  The  next  para- 
graj)h  states,  "nearly  all  of  the  materials  required 
for  the  work  has  been  stored  in  power  house  num- 
ber one,  or  in  warehouses  adjacent  thereto."  And 
the  balance  of  that  paragraph  is  not  material  foi* 
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this  motion.  Then  it  goes  on  to  quote  other  por- 
tions of  the  contract,  and  it  comes  to  what  [6]  I 
consider  the  meat  of  this  motion.  It  is  paragraph 
"E''  of  the  ])ortion  of  the  contract  set  forth  in  the 
Petition  under  jjaragraph  four  of  the  Petition,  and 
reads,  "in  case  time  for  completion  of  the  work 
is  increased  due  to  any  of  the  causes  specified 
lierein,  it  is  distinctly  understood  and  agreed  that 
the  sub-constructor  will  accept  the  additional  time 
in  which  to  complete  his  sub-contract  in  full  satis- 
faction of  any  delays  encountered,  and  the  con-, 
sti'uctor  will  not  be  liable  for  any  costs  or  expenses 
incurred  by  the  sub-constructor  as  a  result  of  the 
increased  time  for  completion  of  the  sub-contract. 
And  paragraph  '^G"  is,  ''No  liquidated  damages 
ai'e  provided  for  under  the  specifications,  nor  will 
such  damages  be  provided  for  in  the  sub-contract." 
The  contract  goes  still  further  and  states  that  under 
a  lump  sum  contract  the  sub-contractor  has  read 
and  is  familiar  with  each  and  evei'v  part  of  the 
said  su])-contract,  and  the  respective  rights,  X30wers, 
benefits,  obligations  and  liabilities  of  the  United 
States  of  America  herein  called  "The  Govern- 
ment,'' and  the  "Constructor,"  who  in  this  case  is 
Joslin  and  the  A.  E.  M.,  and  then  it  refers  to  Article 
YT  which  is  not  included ;  in  paragraph  105  is  in- 
cluded the  paragraph,  or  sub-paragraph,  to  which 
I  have  called  your  attention.  Article  VI,  which  isj 
now  a  part  (^f  the  sub-contract  reads,  or  provides j 
that  all  dis]:)utes  concerning  questions  of  fact  aris-j 
ing  under  this  [7]  sub-contract  shall  be  decided  l^yj 
the  contracting  officer,  whose  decision  shall  be  ii 
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Avi'iting  subject  to  appeal  l)y  either  party  hereto 
%\  ithin  thirty  days  from  the  receipt  of  the  contract- 
ing' officer's  decision,  to  the  Chief  of  Engineers, 
whose  decision  shall  be  final  and  conchisive  on  the 
parties  hereto.  Article  Y  provides  that  in  consid- 
(^ration  of  the  sub-contractor's  undertaking*  here- 
under, the  sub-contractor  shall  receive  payment  for 
AYork  performed  at  the  lump  sum  amount  set  forth 
in  Article  I  hereof,  which  shall  constitute  full  com- 
])ensation  for  the  performance  by  the  sub-construc- 
to]'  of  the  work  and  services  authorized  herein,  un- 
less otherwise  provided  in  the  specifications.  After 
this  offer  and  acceptance  was  made,  but  before  the 
formal  contract  was  signed,  there  was  added  to  the 
signature  page  of  the  contract  the  following  clause : 
"This  contract  is  signed  and  executed  by  the  Power 
Service  Cor})oration  without  any  intent  on  the  part 
of  the  corporation  to  abandon  or  waive  any  right 
AA'hich  it  may  have  to  submit,  prove  and  collect  dam- 
ages by  reason  of  the  late  delivery  of  materials,  not- 
withstanding the  provisions  of  paragraph  one  hun- 
dred and  five  of  the  specifications."  It  is  our 
theory  that  under  this  contract  the  plaintiff  is  not 
entitled  to  damages  at  all.  As  set  forth  in  Article 
V  the  sub-contractor  shall  receive  payment  for  tlie 
work  performed  at  the  lump  sum  amount  set  ffu-tli 
in  Article  I.,  and  then  in  paragraph  "G",  or  sub- 
]jaragraph  "G"  of  105  no  liquidated  damages  are 
proA^ded  for  under  the  [8]  specifications,  nor  will 
such  damages  be  provided  for  in  the  sub-contract. 
It  is  admitted  that  imder  the  contract  without  the 
additional  clause  that  they  are  not  entitled  to  dam- 
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ages  at  all,  l^ut  their  contention  is  that  this  clause 
])ennits  them  to  sue,  prove  and  collect  damages  by 
reason  of  any  late  delivery  of  materials,  notwith- 
standing- the  provision  of  Paragraph  105  of  the 
specifications.  ^'Ve  contend  that  it  means  nothiiig, 
because  it  states  that  it  is  signed  without  intent  to 
waive  any  right  which  it  may  have  to  prove  and 
collect  damages.  It  is  their  intent  to  waive  all  pro- 
visions of  Paragraph  105.  Now,  if  we  can  have  a 
(lecision  on  that,  then  we  can  proceed  to  the  next 
question. 

The  Court :  I  will  pass  on  that  in  the  final  deter- 
mination of  this  case.  I  might  say  that  the  case  is 
(■ntirel,v  new  to  me.  However,  I  observe  that  Judge 
Roche  over- ruled  this  motion  without  prejudice  to 
your  raising  the  question  again,  and  I  will  detei'- 
mine  this  question  in  i^assing  upon  the  entire  case. 
Tn  making  a  final  determination  of  the  case  I  will 
pass  on  it,  because  at  this  time  it  would  require  me 
to  take  snap  judgment,  and  my  opinion  now  is  that 
T  will  require  you  to  explain  why  that  clause  is  in 
the  contract. 

Mr.  Scholz:  Ver}^  well.  If  the  Court  is  reserv- 
ing his  ruling  on  that,  Mr.  (libson  will  make  the 
opening  statement.  He  is  Mr.  Joslin's  personal 
attorney.  [9] 

(At  this  time  Mr.  Gibson  made  an  opening 
statement,  or  a  statement  explaining  the  posi- 
tion of  the  defendant.) 
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W.  LYLE  BORST, 

called  as  a  witness  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Watts: 

Q.     Where  do  you  live,  Mr.  Borst? 

A.    Minneapolis,  Minnesota. 

Q.     What  is  your  occupation'? 

A.     Mechanical  engineer. 

Q.  With  whom,  and  by  whom,  are  you  em- 
ployed? A.     The  Power  Service  Corporation. 

Q.     In  what  capacity? 

A.     As  Chief  Engineer.  [10] 

Q.  Will  you  tell  the  Court  whether  or  not  the 
work  provided  for  in  each  one  of  the  three  of  these 
modifications  as  represented  by  Modifications  1,  2 
and  3,  in  any  way  delayed  the  performance  beyond 
the  one  hundred  twenty  day  period  provided  for  in 
vlie  contiact ? 

A.  No,  sir;  it  was  such  that  it  could  be  done, 
and  was  done  simultaneously  with  the  regular  con- 
tract. 

Q.  What  was  the  date  upon  which  com])leti<)n 
should  have  been  established  on  this  contract? 

A.     November  10th,  1944.  [103] 

Q.  Did  you  read  paragraph  5-04  ''B'^  which  pro- 
vided that  you  should  prepare  a  list  of  the  mate- 
rials? A.    Yes,  sir. 

The  Court:     Before  you  go  into  that,  Mr.  Watts, 
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(Testimony  of  AY.  Lyle  Borst.) 
were  these  change  orders  completed  l:)efore  the  ex- 
piration of  the  120  days  i)eriod  ? 

A.  The  change  orders,  as  such,  were  completed 
siimiltaneously  with  the  rest  of  the  work  which  was 
oil  December  19th. 

]\rT.  Gibson:  They  were  not  within  the  time  of 
the  contract. 

Q,  (Mr.  Watts,  continuing)  :  Now,  I  would  like 
for  you  to  give  the  Court  just  some  idea,  very 
briefly,  of  the  magnitude  of  the  task  of  making  this 
inventory  as  a  part  of  your  performance  of  the 
contract. 

Mr.  Scholz:  Under  the  specifications  given  to 
the  ])hiintiff  at  the  time  of  the  bid,  it  called  for  all 
of  this  inventory;  whether  it  was  a  large  or  small 
job  would  have  no  bearing  on  this  case. 

Th(^  Court :  I  think  it  is  immaterial,  but  he  may 
answer. 

A.  This  work  involved  going  through  the  mate- 
rials on  hand  in  the  power  house  proper  and  in  the 
lot  and  the  area  adjacent  to  the  power  house,  and 
in  warehouses  adjacent  thereto.    It  meant  a, —  [104] 

Q.  (Interposing) :  First,  tell  the  Court  what 
was  done  with  respect  to  the  i-equirement  that  you 
make  u])  a  coniplete  inventory  from  the  plans  and 
s])ecificati(ms. 

A.  We  took  the  plans  and  specifications  and  our 
en^inecn-ing  organization  in  Minneapolis  set  about 
to  list  materials  necessary  for  this  work.  It  was 
a  matter  of  writing  up  a  proper  list  of  basic  mate- 
rials as  shown  on  the  drawings. 
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(Testimony  of  W.  Lyle  Borst.) 

Q.  Ill  comj)liance  with  that  provision,  did  you 
prepare  Exhibit  No.  19?  A.     Yes,  sir. 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  No.  19,  for  purposes 
of  identification.) 

Q.  (Mr.  Watts,  continuing)  :  Will  you  identify 
the  exhibit? 

A.  This  is  a  list  showdng  the  j^iping  materials 
Avhich  were  taken  off  the  blue  prints  for  the  iol). 

Q.     I"^nder  whose  direction  was  this  prepared? 

A.     Under  my  direction. 

Q.     AVhere?  A.     In  the  Minneapolis  office. 

Q.     When? 

A.  Immediately  following  the  awarding  of  tlic 
contract. 

Q.  After  you  prepared  that  list  w^hat  did  >()!i 
do  with  respect  to  that  part  of  your  specifications 
which  required  you  to  take  a  field  inventory  and 
check  it  against  this  material  listed  which  w^as  made 
ill  your  liome  engineering  office?  [105] 

A.  I  set  about  that  with  the  aid  of  men  we  hired 
going  through  the  material  on  hand  and  making-  a 
list  of  those  materials,  assigned  numbers  to  all  thi^ 
materials  w^hich  were  shown  on  the  list,  so  that  w?e 
could  identify  these  materials  in  the  process  of 
using  them. 

Mr.  Watts :  I  now  offer  in  evidence  Exhibit  No. 
19. 

Mr.  Scholz:  Apparently  this  was  prepared  over 
a  period  of  time  by  different  people? 
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Mr.  Watts:  He  testified  that  it  was  under  Lis 
diveetiori  b}^  engineers  in  his  home  office. 

Mr.  Scholz:  What  engineers  were  they  in  your 
liomo  office? 

A.  Mr.  Forkey, — N.  D.  Forkey,  and  H.  E.  Bro- 
koff, — I  think  maybe  Mr.  Forkey 's  initials  will 
appear  on  the  work  sheets, 

Q.  (Mr.  Watts,  continuing) :  When  did  this 
work  start?  A.     About  the  13th  or  the  14th. 

Q.  Will  you  tell  the  Court  whether  or  not  each 
page  of  this  docmnent, — all  of  the  pages  included 
in  Exhibit  No.  19  have  been  dated? 

A.     Yes,  sir. 

Mr.  Watts:     We  offer  this  in  evidence. 

Tlie  Court:  Is  there  any  objection  to  the  admis- 
sion of  this  exhibit?  [106] 

Mr.  Scholz:  Nothing,  except  the  standing  objec- 
tion.   Of  course,  we  cannot  see  the  materiality  of  it. 

Mr.  Watts:  We  were  required  to  perform  this 
contract  and  one  of  the  things  was  the  preparing 
of  this  list. 

Mr.  Scholz:  I  think  we  have  admitted  that  you 
did  pre]:>are  an  inventory. 

TIk'  Court:     I  think  I  will  admit  the  exhibit. 
(Whereupon     Plaintiff's     Exhibit     19,     so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Q.  (Mr.  Watts,  continuing)  :  Will  you  tell  the 
Coui't  what  the  typewritten  part  of  the  exhibit  re- 
fers to? 

A.     Yes.      The   typewritten   part   refers   to   tlie 
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take-off,  or  the  listing  of  the  material  as  it  came 
from  a  perusal  of  the  drawing.  There  is  a  column 
showing  the  total  quantity  of  the  material  requiiunl, 
and  then  we  set  about  to  determine  what  material 
was  available.  Now  then,  for  example,  you  notice 
on  the  first  item  there  are  three  on  the  job,  which 
corresponds  to  the  description  of  the  number  re- 
(juired,  so  it  meant  that  we  didn't  require  any  addi- 
tional material  of  that  kind ;  and  so  we  have  a  zero 
in  that  colimin  under  the  particular  description. 

Q.  Where  did  you  get  the  information  from 
which  these  pencil  notations  were  made  on  Exhibit 
No.  19  ?  *^ 

A.  This  information  was  obtained  by  goiug 
through  the  [107]  material  at  the  site,  and  taking 
a  list  as  prepared  there,  and  comparing  it  as  against 
this  list  marking  down  the  material  as  it  was  found, 
and  thereby  getting  a  cross-check. 

Q.  And  what  was  done  with  this  list  after  they 
wt^re  ])osted  to  this  Exhibit  No.  19? 

A.  They  were  iu  pencil  form,  and  we  didn't  kee]) 
those  lists. 

Q.  Does  Exhibit  No.  19  show  the  missing  it(^ms 
required  that  you  had  to  requisition? 

A.     Yes,  sir. 

Q.  In  what  manner  did  you  notify  the  defendant 
that  this  missing  material  was  required? 

A.  We  filed  that  formal  requisition,  or  for- 
Avarded  it  to  Cory-Joslin  showing  the  material  re- 
quired on  the  job. 
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Mr.  Scholz:  You  mean  by  ''missing,"  that  it  ^yas 
not  on  the  site? 

A.     Yes,  sir;  not  on  the  site  at  all. 

Q.  (Mr.  Watts,  continuing) :  Now,  mil  you  re- 
late (exactly  what  you  did  to  get  the  missing;  ma- 
terial ? 

A.  We  wrote  a  formal  requisition  to  Cory-Joslin 
of  tlic  exact  items,  and  they  were  listed,  of  ihv 
materiais  that  we  needed. 

Q.  Exhibit  No.  20,  Mr.  Borst,  will  you  identify 
that? 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  No.  20,  for  purposes 
of  identification.)   [108] 

A.  Tliat  comprises  c(»|)ies  of  our  lequisitions 
made  to  Cory-Joslin. 

Q.  ^rhose  were  made  ovei-  what  period  of  time — 
about  how  many  of  them? 

A.  They  were  made  innnediately  u])on  stai-tiu^r 
the  job.  tlie  earliest  one  was  on  July  26th,  I  be- 
lieve. 

Q.  And  did  you  continue  to  furnish  those  requi- 
sitions to  the  defendant  throughout  this  contract? 

A.     Yes,  sir;  we  kept  them  current. 

Q.  And  how  quickly  would  you  get  this  m.a- 
terial  ? 

A.  Well,  this  would  couic  in  \A'ithin  hours,  some 
of  it,  and  fi'oui  hours  up  t(^  tw(^  or  three  days. 

Q.     Wliere  would  these  inaterials  be  obtained? 

A.     Ordinarily  obtained   from   the  main   su])ply 
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ordnance  at  Snnflowei-.  Some  was  pick-up  materials 
from  the  storehouse  and  supx)]y  depot,  where  these 
materials  could  be  drawn  from. 

Q.  Will  you  explain  the  general  nature  uf  most 
of  the  material  in  Exhibit  No.  20? 

A.  A  great  deal  of  this  material  consisted  of 
j)ipe,  valves,  and  fittings,  gaskets,  hangers,  and  raw 
material,  such  as  angle-iron,  and  gasket  materials. 

Mr.  Watts:  We  oft'er  in  evidence  Plaintiif's  Ex- 
hibit No.  20.  It  is  simply  offered  for  the  informa- 
tion of  the  Court. 

The  Court:    Is  there  any  objection,  Mr.  Scholz  ^ 

Mr.  Scholz:     No  objection,  your  Honoi'. 

The  Court:    It  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibit  No.  20  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Q.  (Mr.  Watts,  continuing:)  Now,  Mr.  Borst, 
I  am  reading  the  following  from  the  provisions  and 
specifications — it  is  paragraph  1-10  on  page  1-5  or 
Exhibit  No.  2,  and  it  comes  under  the  heading, 
'' Organization,  Plant,  and  Progress:"  "  'K.'  Tlii^ 
subconstructor  shall  within  seven  days  after  re- 
ceipt of  the  notice  to  proceed,  prepare  and  submit 
to  the  constructor  for  a|)proval  a  practical  and 
feasible  schedule  showing  the  order  in  which  the 
subconstructor  proposes  to  carry  on  the  work,  the 
date  on  which  he  will  start  the  several  salient  fea- 
tures (including  procurement  of  plant  and  equip- 
ment)  and  the  contemplated  dates  for  comj^leting 
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the  same.  The  scheduJe  shall  be  in  the  form  of  a 
progress  chart  of  suitable  scale  so  as  to  indicate 
ai)proxi}iiately  the  percentage  of  work  scheduled 
for  completion  at  any  time.  The  subconstructor 
shall  enter  the  actual  progress  at  the  end  of  each 
week,  and  shall  immediately  deliver  to  the  con- 
structor three  blue  j^rint  copies  of  the  same."  Now, 
Mr.  Borst,  I  want  you  to  first  tell  the  Court  what 
you  did  with  reference  to  complying  with  that 
provision  of  the  contract? 

A.  At  the  very  outset  of  the  work  I  set  about 
to  ])repare  [110]  this  progress  schedule. 

Q.  When,  with  reference  to  July  13th,  the  date 
}ou  received  notice  to  i)roceed,  was  it  that  you 
commenced  work  on  tiiat  progress  schedule — where 
did  you  do  it,  and  when? 

A.  J  began  the  work  on  that  definitely  about 
July  14th,  or  15th.  It  was  before  we  had  been  able 
to  set  up  a  field  office.  Mr.  Smith  of  Broderick  & 
Gordon  })eople  was  kind  enough  to  let  me  use  a 
desk  in  his  office  for  a  period  of  days,  and  I  used 
that  space  and  Morked  on  that  progress  chart.  Most 
of  the  time  I  was  in  that  office. 

Q.  Ml.  Borst,  please  identify  Exhibit  No.  50  for 
the  record. 

(Whereupon  docmnent  referred  to  was  mark- 
ed Plaintiff's  Exhibit  No.  50,  for  identifica- 
tion.) 

A.  That  is  a  coi)y  of  the  progress  schedule  that 
T  ]>repared,  and  it  has  been  marked  with  colored 
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pencil   to   show   modifications   made   while   it   was 

imder  discussion. 

Q.  Tell  the  Court  when  the  first  copy  of  the 
jjrogress  schedule  was  delivered  to  the  defendant 
in  this  case,  with  reference  to  July  13th,  1944. 

A.     That  was  within  seven  days. 

Mr.  Scholz:  What  is  the  date  of  that  progress 
schedule  1 

A.  l^his  particular  schedule  that  I  have  here 
does  not  bear  any  formal  date,  other  than  this: 
It  has  a  crayon  written  [111]  date  of  August  ITtli, 
1944,  and  in  the  same  notation  it  says  "Final,  as 
revised."  At  that  time  the  matter  of  satisfaction 
to  all  of  the  parties  concerned  relative  to  the  final 
sheet  of  this  schedule  had  been  determined,  and  1 
had  put  this  modification  date  on  this. 

Mr.Scholz:    The  date  is  August  17th. 

A.    Yes. 

Air.  Watts:  I  now^  call  upon  counsel  for  the  de- 
fendant to  produce,  in  accordance  with  the  sub- 
poena, and  notice  served  upon  counsel,  to  produce 
the  original  schedule  delivered  by  Mr.  Borst  before 
any  revision  was  made. 

Q.  (Mr.  Watts,  continuing:)  Mr.  Borst,  will  you 
please  tell  the  Court  when  you  delivered  the  first 
copy  of  that  construction  schedule  to  the  defen- 
dant? A.     That  is  the  first  draft. 

Mr.  Scholz:  He  didn't  ask  for  the  first  draft, 
and  we  object  to  that  as  not  being  responsive. 
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The  Coui't :  If  you  imderstand  the  question,  Mr. 
Witness? 

A.     Perhaps,  I  am  a  little  confused. 

Q,  (Mr,  Watts,  continuing:)  When  did  you  de- 
liver the  first  draft  of  the  progress  schedule  to 
the  defendant  in  compliance  with  the  i)roAisions  of 
the  contract  ? 

A.     Within  the  seven  day  ])eriod. 

Q.  What  happened  so  far  as  approval  of  it  is 
concerned  [112]  after  you  delivered  it  to  the  de- 
fendant ? 

A.  'J'hat  first  draft  gave  rise  to  several  confer- 
ences, and  the  parties  thereto  asked  for  a  revision 
on  my  })art. 

Mr.  Scholz:  You  mean  you  had  a  conference 
with  Joslin  and  he  asked  foi-  a  revision  of  that  .^ 

Mr.  Watts:  Now,  Mr.  Scholz,  if  you  will  just 
let  me  develop  this? 

Mr.  Scholz:  I  think  it  is  objectionable  on  ac- 
count of  the  fact  that  we  don't  imderstand  what  he 
means  by  "they''  or  when  he  says  "The  Parties.'* 

A.  Re])resentatives  of  the  Cory- Joslin  peof^le, 
Ml'.  Wedlick  and  I  would  point  out  that  the  Army 
Engineei',  Major  Matthews,  was  the  final  party  with 
whom  those  things  were  to  be  satisfactory,  and  his 
satisfaction  was  to  be  passed  on  through  the  Cory- 
Joslin  people,  so  that  any  conferences  we  had,  were 
held  jointly  with  the  Cory-Joslin  people,  and  the 
Major  was  there,  too. 

Q.     (Mr.   Watts,    continuing:)    Did   you   submit 
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that  progress  schedule — just  tell  the  Court  whether 
or  not  you  had  learned  that  there  was  a  shortage 
(t£  water-wall  tubes  and  headers  before  you  sub- 
mitted that  progress  schedule  ? 

A.     Yes,  sir;  we  did. 

Q.  Did  3^ou  shortly  thereafter,  and  before  the 
defendant  and  the  Government  approved  the  sched- 
ule you  had  submitted  to  them,  did  you  write  a 
letter  to  the  defendant  putting  them  on  [113]  notice 
of  the  missing  materials,  to-wit:  The  tubes  and  the 
headers  ? 

A.     Yes,  sir.  It  was  common  knowledge. 

Q.  Will  you  identify  Exhibit  which  has  been 
marked  No.  4 ! 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  No.  4  for  purposes 
of  identification.) 

A.  That  is  a  letter  written  by  the  Power  Service 
Corporation  to  Cory-Joslin  &  Macnsons  at  the  Sun- 
rtower  Ordnance  Works. 

Mr.  Watts:  I  oft'er  in  evidence  now  Plaintiff's 
Exhibit  No.  4. 

The  Court:    Do  you  have  any  objection.? 

Mr.  Scholz:     None. 

The  Court:    It  may  be  admitted. 

(AYhereupon  Plaintiff's  Exhibit  No.  4,  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Mr.  Watts:  This  is  a  letter  signed  by  Mr.  13orst. 
It  is  dated  July  26th,  1944,  and  addressed  to  Cory, 
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Joslin   &   Macnsons,  Simtlower  Ordnance,  in  care 
of  William  F.  Lozier,  Incorporated,  Broderick  & 
Gordon,  Kansas  City,  Missouri,  and  is  as  follows: 
''Gentlemen: 

"In  connection  with  our  subcontract  for  complete 
erection  of  boilers  in  Power  House  No.  1,  Sun- 
flower Ordnance  [114]  Works,  Johnson  County, 
Kansas,  we  wish  to  advise  of  a  major  shortage 
of  materials  which  will  delay  the  progress  of  our 
work  beyond  ovir  contract  schedule. 

"This  material  consists  of  water- wall  tubes  for 
all  three  of  the  boilers  which  we  are  to  erect.  In 
order  foi-  us  to  complete  our  work  in  the  one 
hinidred  twenty  days  period  required,  it  will  be 
necessary  for  us  to  have  delivered  to  the  job  suf- 
ficient tubes  for  one  boiler  by  August  1st,  1944; 
sufficient  tubes  for  a  second  boiler  by  August  8th, 
1944;  and  the  balance  of  the  tubes  for  the  third 
boiler  by  August  15th,  1944. 
''Very  truly  yours, 

POWER   SERVICE   CORP., 
W.  LYLE  BORST, 
Chief  Engineer." 
Q.     (Mr.  Watts,  continuing:)  Did  you  get  a  re- 
sponse to  this  letter?  A.    Yes,  sir. 

Q.  Identify  Exhibit  No.  5,  for  the  record,  if 
you  will,  Mr.  Borst? 

(Whereupon  document  referred  to  was  mark- 
ed Plaintiff's  Exhibit  No.  5,  for  purposes  of 
identification.) 
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A.  That  is  a  letter  from  Mr.  Wedlick  to  the 
Power  Service  Corporation. 

Q.  And  now,  will  you  please  identify  Exhibit 
marked  No.  6?  [115] 

(Whereupon  document  referred  to  was  mark- 
ed Plaintiff's  Exhibit  Xo.  6,  for  purposes  of 
identification.) 

A.  That  is  a  copy  of  a  letter  from  Mr.  J.  R. 
Hagan,  Chief  Engineer,  to  Mr. — to  Cory,  Joslin. 

Q.  Did  Exhibit  No.  6  accompany  Exhibit  No.  5 
when  you  received  it? 

A.     Yes,  sir;  they  did. 

Mr.  Watts:  We  offer  in  evidence  both  of  these 
Exhibits  as  No.  5  and  No.  6. 

The  Court:    Is  there  any  objection? 

Mr.  Scholz:  No  objection  so  far  as  Exhibit  5  is 
concerned,  but  as  to  Exhibit  No.  6,  we  make  the 
same  objection,  unless  they  connect  it  up  with  the 
defendant  in  this  case. 

The  Court:  Both  of  the  exhibits  may  be  ad- 
mitted at  this  time. 

(Whereupon  Plaintiff's  Exhibits  5  and  6,  so 
marked  for  identification,  were  admitted  in  evi- 
dence.) 
dence.)    [116] 

Q.  (Mr.  Watts,  continuing:)  Up  to  that  moment 
had  this  progress  schedule  been  approved  by  any 
of  the  parties  invohT-ed  in  this  case? 

A.     No,  sir;  it  had  not. 
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;Mr.  Watts :  And  attached  to  this  letter  is  a  letter 
from  'Mr.  Hagan  wliich  reads: 

"The  effect  of  the  shortage  of  water-wall  and 
roof  tnbes  for  Combustion  Engineering  Company's 
boilers,  and  the  completion  of  Power  House  No.  1 
has  been  broached  in  Power  Service  Corporation's 
letter  of  July  26th,  1944,  to  you." 

This  is  addressed  to  Cory,  Joslin  &  Macnsons, 
and  is,  as  I  said,  from  Mr.  Hagan,  their  Chief 
Engineer. 

"Although  it  is  desirable  to  have  all  the  ma- 
terials on  hand  at  the  start,  an  analysis  of  the 
usual  construction  procedure  for  boilers  of  this 
tyi)e,  and  local  conditions,  indicates  that  the  ulti- 
mate one  hundred  twenty  day  completion  period 
will  not  be  affected  if  the  above  tubes  for  the  first 
boiler  are  delivered  (m  the  job  by  August  15th, 
1944,  and  the  tubes  for  the  other  two  units  are 
delivered  in  successive  intervals  of  about  one  week. 

"I  don't  believe  that  the  water- wall  and  roof 
tubes  [117]  should,  or  could,  be  erected  until  the 
boiler  tubes  are  installed,  due  to  interference  in 
handling  and  safety  hazards. 

"The  progress  of  the  work  indicates  that  no 
ultimate  delay  would  result  if  the  tubes  for  one 
boiler  are  delivered  by  August  15th,  1944,  and  the 
balance  ni  order. 

/s/  J.  S.  HAGAN." 

Q.  (Mr.  Watts,  contimiing:)  With  respect  to 
this  letter,  Mr.  ITagan's  position  was  that  the  tubes 
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for  the  first  boiler  should  be  received  August  15t]i 
and  tubes  for  the  second  on  August  22nd,  and  for 
tlie  third  boiler  on  August  29th.  What  did  youi; 
original  schedule  provide  as  to  when  these  tubes 
should  be  received? 

Mr.  Scholz:  We  object  to  this  as  the  schedule 
would  be  the  best  evidence. 

The  Court:    Yes;  that  is  right. 

Q.  (Mr.  Watts,  continuing:)  Does  this  original 
schedule,  Exhibit  No.  50,  indicate  the  date  on  which 
the  tubes  were  required  for  these  three  boilers? 

A.  Yes,  sir.  I  have  a  column  under  that  heading 
indicating  Boiler  No.  1,  Boiler  No.  2,  and  Boiler 
No.  3.  This  is  under  "Steam  Gfenerating  Units," 
and  is  broken  down  "to  putting  in  water- wall 
tubes,''  and  there  ]  have  indicated  the  three  boilers 
again.  Here  we  have  the  system  of  charting.  Each 
of  these  [118]  little  lines  is  a  day,  and  this  space 
in  liere  (indicating)  comprises  a  month,  so  that 
you  see  in  working  here,  I  indicate  that  we  would 
require  water-wall  tubes  for  this  boiler  on  the  26th 
of  July,  the  next  on  the  27th,  and  the  third  about 
the  8th  of  August. 

Q.  As  a  result  of  this  letter  by  Mr.  Hagan  in 
which  he  insisted  on  the  first  one,  that  is,  the  tubes 
for  the  first  boiler  be  set  vij)  to  August  15th,  1944, 
and  the  second  to  August  22nd,  and  the  third  to 
August  29th,  will  you  tell  the  Court  whether  or 
not  a  controA^ersy  arose  over  the  approval  of  the 
schedule  that  you  ])repared? 
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A.  Yes,  sir;  that  is  correct.  There  was  a  discus- 
sion. 

Q.  As  a  result  of  that,  will  you  tell  the  Court 
whether  the  original  construction  schedule  that  was 
submitted  about  July  20th,  1944,  was  subsequently 
revised  ? 

A.     Yes,  sir.  That  is  what  I  have  here. 

Q.  I  ask  you  to  identify  this  exhibit  which  has 
been  marked  No.  51. 

(Whereupon  document  referred  to  was  mark- 
ed Plaintiff's  Exhibit  51  for  ])urposes  of  iden- 
tification.) 

A.  This  is  the  final  form  of  the  i^rogress  sched- 
ule as  \^orked  out  and  revised  on  August  17th.  It 
is  simply  a  permanent,  or  tracing,  from  which  these 
blue  prints  are  made,  and  is  exactly  as  shown  by 
the  crayon  lines  on  this  other  exhibit.  [119] 

Q.     Point  out  to  the  Court  what  you  mean. 

A.  AYell,  you  can  see  tliat  this  was  marked. 
There  is  a  change  from  here  (indicating)  to  the 
first  of  August;  on  this  same  line  appears  as  a 
correction  on  the  first  of  August.  The  final  draft 
was  so  made. 

Q.  Whose  duty  was  it  to  finally  approve  the  con- 
struction or  progress,  schedules  which  you  sub- 
mitted ? 

A.  Major  Matthews  of  the  Area  Engineer's  Of- 
fice. 

Q.     What  date  did  he  approve  those? 

A.     The  revised  schedule,  on  August  17th. 
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Mr.  Scholz:  In  view  of  that  fact,  I  move  to 
strike  all  of  the  testimony  regarding  the  schedules. 
We  now  have  the  date.  Apparently,  they  had  ji 
consultation  and  agreed  u])on  the  schedule.  It  has 
finally  developed  that  this  was  the  final  schedule, 
and  I  don't  think  these  conversations  or  confer- 
ences are  material  in  this  case. 

Court:  I  will  let  the  evidence  stand,  with  the 
understanding,  of  course,  that  it  is  consummated  in 
this  approval. 

Mr.  Watts:  Our  pur])ose  is  to  rebut  the  state- 
ment made  by  counsel  that  we  delayed  in  furnish- 
ing these  schedules. 

The  Court:  Very  well,  gentlemen.  You  may  pro- 
ceed. 

Q.  (Mr.  Watts,  continuing)  :  I  hand  you  exhibit 
marked  No.  52,  and  I  will  ask  you  to  identify  that 
for  the  record,  Mr.  Borst.   [120] 

(Whereupon  document  referred  to  was  mark- 
ed Plaintiff's  Exhibit  No.  52  for  purposes  of 
identification.) 

A.  That  is  a  construction  schedule  for  the 
Powei'  Service  Corporation  as  made  up  in  the  Area 
Engineer's  Office,  or  in  the  office  of  Lozier,  Brod- 
erick  & 'Gordon.  It  is  a  compilation  of  the  informa- 
tion of  our  own  schedule,  and  takes  the  form  v^hich 
is  common  to  all  of  the  schedules  that  we  use^l 
throughout  the  work  on  the  area.  It  was  commonly 
used.  Major  Matthews  employed  this  in  his  office 
so  that  he  could — 
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Mr.  Scholz  (Interposing:)  We  object  to  that  as 
not  binding  on  the  defendant,  and  also  by  reason  of 
the  fact  that  it  was  not  made  in  the  presence  ol' 
this  witness. 

The  Court:  It  does  seem  immaterial  so  far,  but 
I  think  it  may  stand. 

A.  (Continuing:)  This  schedule  bears  the  a])- 
X)roYal  of  Major  Matthews  of  the  Engineering 
Cor]:)s  and  shows  my  schedule  and  the  signature  as 
of  August  17th,  1944.  The  signature  of  Major 
Matthews  is  shown  as  of  August  22nd,  1944,  and 
the  date  of  the  report  is  August  18th,  1944. 

Q.  (Ml-.  Watts,  continuing:)  Now,  Mr.  Borst, 
tell  the  Court  what  finally  happened  with  res])ect 
to  this  controversy,  or  discussion  referred  to  in 
the  letter  with  Mr.  Hagan  where  he  insisted  that 
the  tubes  for  Boiler  No.  1  (^ould  be  delivered  by 
August  15th,  and  the  next  on  August  22nd,  and  the 
next  on  August  29th.  What  was  the  schedule  finally 
approved  of  by  [121]  all  of  the  parties  to  this 
litigation. 

Mr.  Scholz:  We  object  to  that,  unless  he  states 
the  time,  the  place  and  who  were  present  at  these 
conversations. 

Q.  (Mr.  AVatts,  continuing:)  Relate  just  w^hat 
transpired  from  the  time  the  first  draft  of  this 
schedule  was  presented  until  it  was  finally  a])- 
proved  by  the  Government  with  respect  to  Mr. 
Ilagan's  participation,  and  Mr.  Wedlick's  partici- 
pation in  agreeing  upon  the  production  schedule. 
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^[r.  Scliolz:  Now,  we  object  to  that.  It  does  not 
y]i(>w  who  was  present  at  the  time. 

A.     I  can  tell  you  that. 

The  Court:     Just  go  ahead  then. 

A.  At  this  date,  on  the  ITtli,  the  date  on  which 
that  schedule  was  approved,  there  was  a  meeting- 
at  which  wei-e  present  Mr.  Wedlick,  representing 
Cory,  Joslin;  Major  Matthews  and  Mr.  Hagan,  and 
I  think  Mr.  Thomas  was  there,  too.  He  had  charge 
of  working  out  this  particular  form  of  schedule. 
I  think  that  was  in  Thomas'  office.  If  I  remember 
distinctly,  that  is  where  it  was.  That  da}^  when  we 
came  to  an  agrement,  and  the  approval  of  the 
schedule — the  dates  I  have  established  on  the  chart, 
August  first  for  the  first  boiler;  August  7th  for  the 
second,  and  August  15th  for  the  third,  would  be  the 
controlling  dates. 

Q.  (Mr.  Watts,  continuing:)  Was  Mr.  Wedlick 
at  that  conference?  [122]  A.     Yes,  sir. 

Q.  Did  he  agree  to  that  schedule  the  same  as 
you  !^  A.     Yes,  sir. 

Q.     And  he  represented  Cory -Joslin? 

A.    Yes. 

Q.  Was  that  the  last  of  a  number  of  meetings 
ill  connection  with  the  schedule  ?  A.     Yes,  sir. 

Q.  Was  the  real  progress  chart,  as  distinguished 
from  the  progress  schedule,  made  by  showing  ex- 
actly how  far  you  had  progressed  each  week  there- 
after? A.     Yes,  sir. 

Q.  Will  you  tell  the  Court  what  Exhibit  No.  52 
is,  that  is,  as  illustrative  of  these  charts? 

A.     From  the  data  contained  here — first,  we  will 
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call  attention  to  the  weekly  charts.  This  line  here 
(indicating)  represents  the  entire  work  for  the  job, 
and  it  consists  of  only  an  outline  block  stretching 
from  the  time  of  starting  on  the  13th  of  July  to 
the  10th  of  November.  Now  this  is  further  broken 
down  to  six  di^dsions :  The  piping  systems ;  the  pipe 
covering  and  installation;  Boiler  No.  1,  steam  gen- 
erating unit ;  Boiler  No.  2 ;  Boiler  No.  3,  and  auxil- 
iary equipment.  Now  under  Boiler  No.  1  the  first 
item,  "set  drums,  tubes,  water-wall  headers  and 
tubes;"  this  means  that  the  work  [124]  of  setting 
the  drums,  water-wall  tubes  and  headers,  was  to  l)e 
done  here  (indicating).  The  setting  of  the  pulver- 
izers, burners  and  soot-blowers  was  of  this  date 
(indicating),  and  the  setting  of  the  brick  work  on 
this  date  (indicating).  This  was  to  be  the  finish. 
The  boiler  exterior  casing  was  of  this  date  indicated 
by  these  blocks,  and  there  is  also  the  ash-hopper 
lining,  induced  and  forced  draft  fans  and  drives, 
and  the  dryout.  There  was  submitted  weekly  by  the 
inspector  and  engineer,  or  the  resident  engineer 
for  Broderick  &  Gordon  a  report  which  was 
checked  by  myself  of  the  actual  progress  made  dur- 
ing the  week  on  the  work  there,  on  the  various  kinds 
and  characters  of  work,  and  this  was  set  down  each 
week  in  the  form  of  black  lines  showing  the  per- 
centage of  completion,  and  there  was  simultaneous- 
ly set  down  in  this  chart  a  cross-hatch  line  which 
would  show  the  amount  of  work  that  should  have 
been  done,  or  that  would  be  expected,  to  keep  the 
work  up  to  schedule.    There  is  also  a  curve  shown 
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on  this  chart  which  starts  at  the  l)ottoni  and  ends 
in  here  (indicating)  near  the  top  of  one  hundred 
per  cent,  showing  the  trend  which  the  jo])  would 
have  to  follow  if  it  were  to  be  considered  on 
schedule.  On  this  particular  week,  which  was 
August  22nd,  we  were  behind  schedule  in  this 
amount — ^first,  we  will  take  this  curve  here  (indicat- 
ing). We  will  represent  that  as  curve  "A"  for 
identification.  Now  this  curve  ''A"  represents  the 
over-all  progress  which  should  [124]  be  made  be- 
tween the  starting  time  of  July  13th  and  the  date 
of  November  10th,  in  which  time  one  hundred  per 
cent  of  the  entire  job  should  be  completed.  At  this 
particular  date  this  report  is  dated  August  18th, 
and  on  this  date  we  have  progressed  as  is  indicated 
by  the  curve,  which  we  will  indicate  as  curve  "B" 
on  the  chart,  and  this  curve  shows  that  we  had 
reached  on  August  18th  about  nineteen  and  one-half 
per  cent  complete  on  the  job,  at  that  particular 
time,  and  as  of  that  date  curve  "A"  would  show 
that  we  should  have  completed  about  twenty-four 
per  cent  of  the  job.  That  same  information  is  shown 
on  the  chart.  At  the  top  is  an  outline  which  we  will 
indicate  as  "C",  and  is  designating  the  total  con- 
tract. The  black  line  under  that  curve  ''C"  shows 
us  to  be  some  fifteen  per  cent  complete,  while  the 
cross-hatched  lines  indicate  that  we  should  have 
been  nineteen  and  one-half  per  cent  complete. 

Q.  Let  me  interrupt,  Mr.  Borst :  Was  it  possible 
for  you  to  look  at  the  progress  chart,  and  was  it 
possible  for  Mr.  A¥edlick  to  look  at  the  progress 
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schedule  and  chart  and  tell  on  each  day  what  type 
of  work  was  to  be  performed  according  to  this 
progress  chart  and  schedule,  and  what  type  of  ma- 
terial must  be  on  the  site  for  the  installation,  ac- 
cording to  the  chart? 

A.     Yes,  sir;  it  was  possible. 

Q.     AYas  that  the  purpose  of  it? 

A.     Yes;  that  was  the  purpose.  [125] 

Q.  (Mr.  Watts,  continuing:)  Were  there  any 
requirements  made  upon  you  that  you  submit  this 
original  progress  schedule,  and  make  what  we  call 
a  progress  estimate,  or  break-down,  and  deliver  it 
to  the  defendant  in  this  case? 

Mr.  Scholz:  I  submit  that  what  was  required  is 
in  the  si)ecifications,  and  of  course  that  is  the  best 
evidence. 

The  Court:  That  may  l)e  true,  ])ut  I  will  i)ermit 
him  to  answer. 

A.  We  did  comply  in  submitting  the  break- 
down as  required  in  the  contract. 

Q.  Will  you  identify  Exhibit  No.  10,  if  you 
please  ? 

(Whereupon  document  referred  to  was  mark- 
ed Plaintiff's  Exhibit  10,  for  purj^oses  of  iden- 
tification.) 

A.  Yes,  sir;  this  is  a  letter  which  we  wrote  to 
Cory-Joslin  giving  this  information. 

Q.     And  the  date  of  that  letter? 

A.     August  10th,  1944. 

Mr.  Watts:  We  offer  Exhibit  No.  10  in  evi- 
dence. 
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The  Court:    Do  you  have  any  objection  ? 

Mr.  Scholz:    We  have  no  objection.  [126] 

The  Court:     It  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibit  10  so  mark- 
ed for  identification,  was  admitted  in  evidence.) 

Mr.  Watts :  It  is  a  letter  dated  August  10th,  and 
written  by  the  Power  Service  Corporation  to  Cory, 
Joslin  &  Macnsons,  for  the  attention  of  Mr.  F.  Y. 
Wedlick: 

"RE:  Completion  of  Power  House  No.  1,  Lump 
Sum  Subcontract  No.  5  to  Fixed  Fee  Subcontract 
No.  5."  and  the  first  paragraphs  read  as  follows: 

' '  Gentlemen : 

"We  submit  herewith  the  following  revised 
break-down  of  our  total  contract  price  to  agree  with 
the  items  listed  on  our  progress  schedule  chart. 
This  method  of  outlining  of  our  progress  estimates 
break-down  was  discussed  with  Mr.  Hagan  and 
Mr.  Thomas  of  Lozier,  Broderick  &  Gordon. 

"Please  void  or  destroy  our  original  progress 
estimate  break-down  submitted  with  our  letter  of 
August  7th,  1944. 

"Progress  estimate  breakdown.  REvised  August 
10th.  Completion  of  Power  House  No.  1,  Sunflower 
Ordnance  Works,  Johnson  County,  Kansas,  PoAver 
Service  Corporation,  Lump  Sum  Subcontractor,  L. 
S.  Subcontract  No.  5  to  F.  F.  Subcontract  No.  5. 
Lozier,  Broderick  &  Gordon,  Architect-Engineer- 
Manager,  Prime  Contract  No.  W-461-Eng-10274. 
Cory,  Joslin  &  Macnson,  constructor.  Fixed  Fee 
Subcontract  [127]   No.  5   (mechanical)."  and  then 
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follows  the  break-down,  showing  the  price  opposite 

each  type  of  work  which  ciggregated  the  total  of 

$448,000.00. 

Q.  (Mr.  Watts,  continuing:)  I  think  you  testi- 
fied that  this  chart  shows  the  exact  date  upon  which 
the  company  must  have  present  enough  labor  to 
perform  the  contract  in  the  one  hundred  and  twenty 
days  schedule  ?  A.     Yes,  sir. 

Q.  It  indicates  the  date  upon  which  the  defen- 
dant is  required  to  furnish  the  material  so  that 
the  contract  may  be  com|)leted  in  the  one  hundred 
and  twenty  day  scheduled,  does  it  not? 

Mr.  Scholz:    We  object  to  that  as  leading. 

Mr.  Watts:    I  agree.  It  is  leading. 

Q.  (Mr.  Watts,  continuing:)  What  does  this 
chart  show  so  far  as  the  obligation  on  the  part  of 
the  defendant  is  concerned  to  furnish  material? 

Mr.  Scholz:  The  question  is  objected  to,  as  the 
chart  is  the  best  evidence. 

The  Court:  Of  course  that  would  be  understood 
by  the  Court. 

Q.  (Mr.  Watts,  continuing:)  Let  us  take,  for 
example,  Mr.  Borst,  the  tubes  of  boiler  No.  1,  when 
does  the  chart  show  that  the  tubes  for  boiler  No. 
1  must  be  present"?  [128] 

Mr.  Scholz:  We  object  to  that.  The  contract 
specifies  the  terms,  and  not  the  chart,  and  if  it  is 
in  the  chart,  then  it  is  the  best  evidence. 

The  Court:    Does  the  chart  show  it? 

Mr.  Watts:  Yes,  and  it  is  made  in  conformity 
with  the  contract. 
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The  Court:  Then  the  chart,  of  course,  is  the  best 
evidence. 

Q.  (Mr.  Wattts,  continuing:)  Will  you  indicate 
where  the  chart  indicates  that,  so  far  as  the  Power 
Service  Corporation  is  concerned,  and  the  defen- 
dant is  concerned — that  is,  when  the  material  was 
to  be  delivered  to  them,  or  by  them,  and  I  under- 
stand, Mr.  Borst,  you  are  now  referring  to  Ex- 
hibit No.  52? 

A.  Yes,  I  am.  And  on  this  particular  account, 
we  have  here  "tubes,"  under  boiler  numbei'  one, 
''Water- wall  headers  and  tubes."  That  whole  group 
must  be  there  at  the  date  indicated. 

Q.     On  what  date? 

A.  Starting  in  as  of  July  19th.  The  pulverizers 
and  exhausts  start  on  July  31st. 

Q.  Were  the  tubes  available  in  accordance  with 
that  schedule  chart  on  the  19th  of  July? 

A.     No,  sir;  we  didn't  receive  those. 

Q.  \Vei'e  the  Aveekly  schedules,  or  weekly  charts, 
made  up  during  each  week  showing  the  exact 
amount  of  progress  [129]  made  by  your  organiza- 
tion? A.     Yes,  sir;   that  is  right. 

Q.  I  now  hand  you  Exhibits  No.  53  to  63,  inclu- 
sive, and  I  will  ask  you  to  identify  these  for  the 
record. 

(Whereupon  documents  referred  to  were 
marked  Plaintiff's  Exhibits  53  to  63,  inclusive, 
for  identification.) 

A.  These  are  charts  which  the  company  for- 
warded each  week,  and  which  included  the  charted 
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information  for  that  week.  They  are  consecutive. 

T  don't  think  that  we  have  all  of  them  here,  but 
the  major  ones  are  here. 

Q.  (Mr.  Watts,  continuing:)  Is  Exhibit  No.  64, 
whicli  has  also  been  handed  you,  one  of  those? 

(  Whereupon  document  referred  to  was  mark- 
ed Plaintiff's  Exhibit  64,  for  purposes  of  iden- 
tification.) 

A.     Yes,  sir. 

Mr.  Watts:  We  now  offer  in  evidence  Exhibits 
No.  53  to  64,  inclusive. 

The  Court:    Is  there  any  objection? 

Mr.   Scholz:     No   objection. 

The  Court :    They  may  be  admitted. 

Q.  (Mr.  Watts,  continuing:)  Generally,  Mr. 
Borst,  with  respect  to  Exhibit  No.  52,  what  do 
they  show —  Iwill  include  all  of  those  exhibits  from 
52  to  64 — what  do  they  show? 

A.     The  progress  as  gained  each  week.  [130] 

Q.  What  was  done  from  week  to  week  with  re- 
spect to  the  heads  of  the  various  organizations  con- 
cerning the  progress  of  the  job? 

Mr.  Scholz:    We  object  to  that.  It  is  very  vague. 

Q.  Will  you  state  whether  or  not  weekly  pro- 
gress meetings  were  held?  A.    Yes. 

Q.  And  was  Mr.  Wedlick,  representative  of  the 
Cory-J  oslin  people,  present  at  these  meetings  while 
Jie  Avas  there?  A.    Yes,  sir. 

Q.     And  who  took  his  place  as  project  manager? 

A.     Ml-.  Vasicek. 
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Q.  Did  he  attend  these  weekly  j^i'ogTess  meet- 
ings ?  A.    Yes. 

Q.  Will  you  tell  the  Court  whether  or  not  while 
Mr.  Wedlick  was  there,  whether  he  ever  made  any 
complaint  at  any  time  against  you,  or  any  of  your 
organization,  with  respect  to  the  manner  in  which 
you  maintained  your  schedule? 

A.     No,  sir;  he  did  not. 

Q.  Did  Mr.  Vasicek  make  any  complaint  as  to 
the  manner  in  which  you  were  following  your 
schedule?  A.     No,  sir. 

Q.  Did  you  get  any  complaint  from  the  A-E-M 
with  resi^ect  to  delaying  the  j^rogress  on  this  job  ^ 

A.     No,  sir. 

Q.  Did  you  have  any  comi^laint,  or  ever  get 
a  complaint,  from  the  contracting  officers  of  the 
United  States  Government  that  you  were  delaying 
this  job?  A.     No,  sir. 

Q.  Have  you  had  any  complaints  from  Joslin 
a])out  not  upholding  your  schedule? 

A.     No,  sir. 

Q.  What  did  Mr.  Wedlick  say  about  holding 
you  to  a  strict  performance  of  your  schedule? 

Mr.  Scliolz:     Is  that  in  writing? 

Mr.  Watts:    I  asked  what  he  said. 

A.  Mr.  Wedlick  said  that  he  would  expect  us 
naturally  to  keep  up  with  the  progress  of  the  work. 
If  we  did,  everything  would  be  all  right  and  every- 
one would  be  happy,  and  if  we  didn't,  he  would  tell 
us  in  no  micertain  terms,  which  he  would  be  ex- 
pected to  do. 
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Q.  Will  you  tell  the  Court  whether  in  your 
opinion  this  construction  schedule  is  reasonable, 
taking  into  consideration  all  of  the  factors  that 
existed  there  at  that  time'^ 

A.  Yes;  that  was  a  well  thought  through  sched- 
ule in  its  iuial  form,  and  it  was  reasonable. 

Q.     Was  it  approved  by  the  Government? 

A.     Yes,  sir.  [132] 

Q.     And  by  the  A-E-M?  A.    Yes,  sir. 

Q.     And  was  it  ajjp roved  by  Cory-Joslin? 

A.    Yes,  sir. 

Q.  Now,  I  want  you  to  tell  something  about  the 
delays  in  the  performance  that  you  experienced; 
first,  to  show  the  relation  of  the  boilers  to  each 
other,  I  hand  you  Exhibit  No.  47,  47-A,  will  you 
identify  this  for  the  record? 

(Whereupon  document  referred  to  was  mark- 
ed Plaintiff's  Exhibit  47-A,  for  purposes  of 
identification.) 

A.  Yes,  sir.  That  is  one  of  the  Hercules  Power 
Company's  drawings  showing  the  plan. 

Q.  I  wish  you  would  spread  that  out  and  briefly 
describe  the  location  of  the  three  boilers  upon 
which  your  organization  did  its  work. 

Mr.  Watts:    I  o:ffer  it  in  evidence  at  this  time. 

A.  This  would  indicate  an  architectural  draw- 
ing of  the  building.  It  is  some  159  by  104  feet.  This 
view  shows  the  building  in  which  we  were  working. 
It  is  159  ])y  104  feet,  in  which  are  located  three 
boilers,  or  three  boiler  miits,  designated  one,  two 
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and  three.  That  represents  the  approximate  size, 

or  the  size  in  comparison  with  the  building. 

Mr.  Scholz:  That  is  a  reasonable  i)icture  of 
what  it  represents?  [133] 

A.    Yes,  sir. 

Q.    It  is  approved  by  all  of  the  parties? 

A.    Yes. 

Q.  I  show  you  now  Exhibit  No.  47-B,  will  you 
tell  the  Court  what  that  is,  please? 

(Whereupon  document  referred  to  was  mark- 
ed Plaintiff's  Exhibit  47-B  for  purposes  of 
identification.) 

A.  This  shows  a  view  looking  at  the  boilers 
from  inside.  It  shows  two  of  them.  In  fact,  this 
boiler  is  boiler  No.  3.  Here  is  the  center  line  (in- 
dicating). The  approximate  height  is  about  sixty 
feet,  and  here  the  building  is  about  sixty-five  feet, 
comparable  to  a  four  or  five  story  building. 

Mr.  Gibson:    Is  the  elevation  shown? 

A.     Yes. 

Mr.  Watts:  We  offer  Exhibits  47-A  and  47-B 
in  evidence. 

The  Court:     Is  there  any  objection? 

Mr.  Scholz:     No  objection. 

The  Covirt:     They  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibits  47-A  and 
47-B,  so  marked  for  identifiaction,  were  ad- 
mitted in  evidence.) 

Q.  (Mr.  Watts,  continuing:)  Now,  Mr.  Borst, 
I  wish  you  would  step  down  here  to  this  exhibit 
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which  is  marked  Exhil^it  No.  48,  and  tell  the  Court 

what  this  exhibit  is.  [134] 

(Whereupon  document  referred  to  was  mark- 
ed Plaintiff's  Exhibit  48,  for  purposes  of  iden- 
tification.) 

A.  This  is  a  picture  of  a  steam  generating  unit, 
or  a  boiler  unit,  of  the  general  type  and  character 
that  we  are  dealing  with.  It  is  not  a  drawing  of  the 
exact  jo}),  this  being  a  war  job,  these  are  not  avail- 
able. This  is  retouched,  so  that  one  can  see  how  it 
looks.  It  is  retouched  by  a  commercial  artist. 

Q.     (Mr.  Watts,  continuing:)   And — 

Mr.  Watts :    I  will  oft'er  this. 

Q.  The  purpose  of  bringing  it  here  is  what, 
Mr.  Borst  ^ 

A.  To  show  the  general  character  of  the  ma- 
terial we  were  dealing  with,  the  drums,  the  tubes, 
and  the  headers. 

Q.  Will  you  point  out  the  parts  that  ai'e  in- 
volved in  this  litigation — the  water-wall  tubes  and 
the  headers,  so  that  when  we  refer  to  them  in  the 
testimony  the  Court  will  have  a  clear  understand- 
ing of  what  you  mean? 

A.  To  begin  with,  this  machine  is  a  boiler  to 
make  steam.  This  is  a  unit  in  which  the  steam  is 
generated  inside  a  series  of  tubes,  and  released  into 
a  drum  at  the  top  of  the  unit.  There  is  also  a  drum 
at  tlie  lower  section.  The  drums  are  comiected  with 
tulx^s  from  the  lower  drum  to  the  toj)  drum,  and 
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form  a  passageway  so  that  the  water  that  forms 

the  steam  is  always  inside  of  the  tubes. 

Q.     Are  these  furnace  tulies  (indicating)'? 

A.  In  addition  to  that,  we  liave  an  area  which 
is  nothing'  more  than  tlie  s])ace  where  the  tlanie 
is  introduced  b}'  tAvo  burners.  I  think  there  were 
four  burners.  Fuel  is  introduced,  and  there  is,  as  I 
said,  the  space  where  the  tianie  is  introduced.  Tlie 
sides  of  this  chamber,  or  furnace,  are  composed  of 
tubes  carrying  water  into  the  drmns,  so  that  the 
entire  surface  of  the  side  is  protected  in  that  the 
heat  built  up  is  transferred  to  a  water-well  surface. 
We  do  have  the  area  of  water-walls  designated  as 
the  side  water-walls  and  the  roof  w-ater-wall.  This 
unit  here  (indicating)  is  the  structural  su])port  for 
the  same,  to  carry  the  entire  structure  here  (indi- 
cating.) After  the  tubes  and  drmns  and  headers 
are  in  place, — the  headei's  are  a  method,  or  unit, 
to  allow,  or  for  allowing  the  tubes  to  terminate, — 
headers  in  which  the  tubes  will  terminate  at  the 
top  and  bottom.  On  the  outside  we  find  a  casing 
which  is  a  steel  packet,  between  that  casing  and 
the  tubes  is  a  system  of  refractory  material  which 
is  a  fire-resistant  clay  insulation  material,  so  that 
the  heat,  even  though  a  major  portion  of  it  is  con- 
fined to  the  sides  of  the  water- wall,  this  is  ])ro- 
tected  so  that  the  outside  steel  casing, — in  this  case 
we  have  transite,  and  it  remains  cool  to  the  touch 
of  the  hand. 

Q.     Will  you  point  out  where  you  find  the  side 


152  Power  Service  Corporation  vs. 

(TcstiiTiony  of  W.  I.yle  Borst.) 
water-wall    tubes,   the   back   water-wall    tubes,   and 
the  front  water-wall  tubes,  the  roof  tubes,  the  roof 
header?  [136] 

A.     Here,  hero  and  here  (indicating). 

Q.  T)o  you  have  any  other  tubes  that  are  not 
ai)T)arent? 

A.  T  think  that  encompasses  the  basic  tubes, 
otlier-  than  the  boiler  tubes.  The  water-wall  device 
is  something  that  has  been  developed  recently. 
There  is  a  boiler  made  that  consists  of  drums  with 
a  series  of  tubes  in  between  for  the  purpose  of  gen- 
erating heat,  and  then  the  idea  came  to  put  the 
water-wall  on  the  outside  of  the  furnace  and  keep 
the  heat  in  the  jacket  of  the  walls. 

Q.  Will  you  tell  the  Court  whether  there  is  any 
well -recognized  plan  of  procedure  under  which  you 
erect  one  of  these  boilers? 

A.  Yes,  sir.  It  is  common  practice  that  certain 
mo^'es  be  made  at  certain  times,  or  at  yjarticnlnr 
times. 

Q.  Inhere  are  about  eight  principal  steps  that 
nuist  be  taken  in  the  erection  of  these  units ;  is  that 
right?  A.     Yes,  sir. 

Q.  Will  you  tell  the  Court  these  steps,  and  tlie 
order  of  taking  them? 

A.  Well,  the  first  is  the  structural  steel  supports. 
They  are  set  in  place,  and  then  the  major  boiler 
drinns  would  be  placed. 

Q.     Indicating  by  step  one,  step  two,  and  so  forth. 

A.  Step  one  would  be  the  structural  steel;  ste]) 
two  would   [137]   be  the  getting  of  the  drums  in 
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their  locations,  and  then  would  be  the  erection  of 
tlie  water-walls,  headers,  and  then  the  starting  oF 
the  fourth  step  would  be  the  installation  of  the 
tubes  in  the  boilers  and  the  tubes  in  the  water-walls, 
and  then  would  come  the  hydrostatic  tests  after  all 
the  tubes  were  completely  in  place,  the  boiler  filled 
with  water  and  pressure  piunps  installed  to  see  that 
the  water  would  not  leak  out.  After  that  would 
come  the  brick  work,  step  six,  and  the  jacket  is  step 
se^en,  and  step  eight  comprises  the  additional  work 
such  as  putting  in  the  internal  exhaust  of  the  driun, 
the  gauge  connections,  the  combustion  control  and 
instruments,  and  all  of  the  appurtenances. 

Q.  Now,  Mr.  Borst,  normally  in  that  sequence 
of  installation  where  does  the  installation  of  tlie 
water- wall  tubes  come? 

A.     About  the  third  and  fourth  steps. 

Mr.  AVatts:  Now,  we  offer  in  evidence  Exhibit, 
which  I  think  is  49,  instead  of  48,  as  I  have  indi- 
( ircej  Ijei'ore. 

Mr.  Scholz:  That  is  for  the  purpose  of  illustra- 
tion only? 

Mr.  Watts:     Yes. 

The  Court:  It  may  be  admitted  for  that  i)ur- 
])0se. 

(Whereupon  Plaintiff's  Exhibit  No.  49,  so 
marked  for  identification,  was  admitted  in  e^i- 
dence.) 

Q.  (Mr.  Watts,  continuing)  :  I  hand  you  Ex- 
hibit No.  48  [138]  and  I  will  ask  you  to  identify 
that  for  the  record. 
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(AA^hereui:)on  document  referred  to  was 
marked  Plaintiff's  Exliibit  No.  48  for  purposes 
of  identification.) 

A.  This  is  a  picture  in  general  of  a  power  plant 
of  tlu^  character  that  we  were  dealing  with. 

Q.  Is  it  possible  to  obtain  a  picture  of  this  power 
lionse? 

A.  No,  sir;  this  is  a  Government  project  in  an 
effort, — a  war  effort,  and  it  was  imy)ossible  to  get  a 
picture. 

Mr.  Watts:  We  offer  in  evidence  now  Exhibit 
Xo.  48  as  a  matter  of  ilhistrating  the  kind  of  poAver 
liouse  in  which  these  units  were  constructed. 

Mr.  Scholz:  According  to  what  Mr.  Joslin  tells 
me  it  is  not  a  very  representative  picture,  but  if  it 
helps  the  Court  as  being  ilhistrative,  we  have  no 
objection. 

The  Court:  We  will  admit  it  for  what  it  is 
worth. 

(Whereupon  Plaintiff's  Exhibit  48,  for  iden- 
tification, was  admitted  in  evidence.) 

O.  (Mr.  Watts,  continuing)  :  Now,  Mr.  Borst, 
what  are  the  advantages  in  the  performance  of 
l)oiler  erection  such  as  this  contract  was,  in  follow- 
ing these  eight  steps  in  sequence  that  you  have  out- 
lined ? 

A.  Well,  it  would  be  that  the  material  is  ])ut  m 
place  in  the  most  economical  way,  and  also  that  it 
Avoiild  uiake  certain  that  it  would  give  you  the  most 
cori'ect  results  in  the  final  [138-A]  assembly. 

Q.     A\'hat  is  the  eft'ect  of  following  this  normal 
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se(|U('iiee  and  of  following  a  sequence  not  in  tln^ 
iii;;niMT  in  wliicli  you  have  testified,  so  far  as  eco]i- 
<nny  is  concerned? 

A.  It  would  be  more  difficult  to  install,  and  it 
would  be  more  costly  to  take  some  other  approach. 

Q.  Tell  the  Court  the  effect  of  following  this 
sequence  in  some, — as  compared  to  other  sequence 
in  regard  to  the  element  of  time? 

A.     It  would  take  longer. 

Q.  You  mean  it  would  take  longer  to  follow 
some  other  sequence  I        A.     Yes. 

Q.  Will  you  stat(^  whether  or  not  the  procedure 
that  you  have  outlined  is  in  accordance  with  good 
engineering  procedure  ? 

A.  Yes,  sir ;  I  would  say  it  is  entirely  common 
to  the  industry. 

Q.  Will  you  state  whether  or  not  the  specifica- 
tions which  you  followed  reasonably  contem})lated 
that  in  the  erection  of  these  three  units  you  Avould 
follow  this  procedure  about  which  you  have  testi- 
fied? 

Mr.  Scholz:  The  specifications  call  for  the 
method  of  erection,  and  this  would  be  his  conclu- 
sion. 

The  Court:     He  may  answer.  [138-B] 

A.  That  would  be  the  normal  interpretation  of 
the  specifications. 

Q.  Tell  the  Court  whether  in  preparing  your 
l)id  on  this  contract  and  estimating  the  time  and. 
cost  of  this  job  you  took  into  consideration  this 
normal  sequence  of  erection? 
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^Fr.  Scholz:  We  cannot  be  bound,  b}^  this,  what 
he  had  in  mind.  It  was  up  to  them,  of  course,  to 
use  theii'  own  judgment,  and  make  their  own  choice. 
If  he  can  come  in  and  say,  ^'I  had  in  mind  this  or 
that,"  and  it  would  be  binding  on  this  defendant,  I 
cannot  understand  it.  I  think  it  would  be  imma- 
terial. 

The  Court:  I  think  that  is  right,  but  I  wiJl  i)er- 
mit  him  to  answer. 

A.  In  making  up  the  estimate  of  the  cost  which 
formed  the  l^asis  of  our  bid,  we  inspected  and 
analyzed  the  plans  and  the  work  to  be  done  in  the 
normal  procedure  and  manner. 

Q.  Will  you  state  whether  or  not  by  following 
this  procedure  you  can  hold  to  a  minimum  the  ex- 
penses of  moving  men  and  equipment  from  one  op- 
eration to  another?  A.     That  is  true. 

Q.  What  is  the  effect  on  crews  of  men  that  erect 
these  units  when  the  normal  sequence  of  procedure 
is  followed  in  construction  with  respect  to  waiting, 
or  rather,  in  respect  to  moving  from  one  job  to 
another  without  waiting? 

Mr.  Scholz:  We  object  to  that  on  the  groimds 
heretofore  [138-C]   stated. 

The  Court:     He  may  answer. 

A.  This  procedure  would  enable  your  crew  to 
move  from  one  phase  of  the  work  to  another  in  an 
orderly  manner. 

Q.  Tell  the  Court  whether  or  not  when  you 
received  notice  to  pi'oceed  on  July  13tli  you  were 
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ready  to  proceed  according  to  this  esta])lished  plan 

of  procedure?  A.     Yes,  sir. 

Q.  State  whether  or  not,  in  your  opinion,  Avith 
the  organization  you  had,  whether  or  not  you  could 
have  completed  this  job  if  you  had  been  permitted 
to  follow  the  normal  sequence  of  procedure  and  had 
all  the  essential  and  critical  parts  of  these  units  on 
hand,  and  ready  for  installation,  in  accordance 
with  the  schedule  that  was  agreed  upon  with  the 
defendant  ? 

A.     We  could  have  completed  them  on  schedule. 
Q.     In  how  many  days? 
A.     One  hundred  twenty  days. 
Q.     Tell  the  Court  whether  or  not  this  sequence 
that  you  have  described  was  followed  in  the  erec- 
tion of  these  three  units  at  the  Sunflower  Plant. 
A.     No;  we  were  interrupted. 
Q.     Tell  the  Court,  or  give  some  examj^le  where 
you  reversed  the  schedule  in  certain  instances. 

A.  Yes,  sir.  Normally,  we  would  have  worked 
on  all  of  the  [138-D]  steam  generating  pressure 
power  units  at  one  and  the  same  time,  fitting  in 
drums  and  tubes  in  the  boiler  and  then  lining  the 
water-wall  headers  and  the  tubes  in  the  water-wall 
system  so  that  we  could  have  it  in  proper  align- 
ment in  the  entire  system. 

Q.     That  would  be  what  steps? 

A.     Three  and  four. 

Q.     What  were  you  forced  to  do  in  this  instance  ? 

A.     We  were  forced  to  deal  with  the  water-wall 
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tubes  and  with  the  headers  with  only  a  i^ortion  of 

the  tubes  there. 

Q.  So  that  in  the  sequence  which  normally 
would  be  steps  three  and  four,  where  did  the  in- 
stallation of  the  water-wall  tubes  come  in  this  con- 
tract ? 

A.     That  would  be  along  about  four  and  five. 

Q.  Did  you  keep  from  week  to  week  as  a  part 
of  your  duties  as  the  project  manager,  or  the  head 
of  this  project  at  Sunflower,  a  report? 

A.     Yes,  sir. 

Q.  Did  you  make  written  reports  as  a  part  of 
your  duties?  A.     Yes,  sir. 

Q.  Were  these  rejjorts  prepared  and  dictated 
by  you?  A.     Yes,  sir. 

Q.  In  these  reports  did  you  make  a  record  of 
the  delays  that  you  had  suffered,  and  the  reasons 
for  these  delays?  [138-E] 

Mr.  Scholz:     Objected  to  as  self-serving. 

The  Court:     He  may  answer. 

A.     Yes,  sir;  we  did. 

Q.  (Mr.  Watts,  continuing) :  Do  you  have 
those  records?  A.     Yes,  sir. 

Q.  Mr.  Borst,  turn  to  the  first  record  of  any 
delays,  and  I  want  j^ou  to  refresh  your  recollection 
from  that  report,  and  independent  of  the  report 
tell  the  Court  what  delays  there  were,  and  give  the 
Court  the  days  and  the  exact  description  of  the  de- 
lays that  you  suffered. 

A.  On  August  2nd  it  was  determined  for  one 
thing  that   [138-F]    certain  boiler  tubes  were   de- 
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f  ectiA'e,  and  the  matter  was  J^rouglit  to  the  attention 

of  Mr.  D.  C.  Smith  and  Mr.  Neu])aiier  to  report 

the  damaged  or  defectiA  e  tubes  to  Hercules  PoAver 

Comi3any. 

Ml'.  Scholz:  Do  I  understand  you  chiim  dam- 
ages because  the  material  was  defective,  or  because 
it  was  not  there? 

Mr.  Watts:  Upon  two  things:  That  the  material 
"was  not  there,  and  in  the  second  place,  that  defec- 
tive material  was  on  the  job  and  had  to  be  refabri- 
cated  before  we  could  proceed. 

Mr.  Sholz:  I  thought  the  contract  specified  that 
any  defective  material  would  be  replaced  without 
cost  to  the  subcontractor,  and  I  think  he  is  not  en- 
titled to  damage  for  any  defective  material. 

Q.  (Mr.  Watts,  continuing) :  Now,  Mr.  Borst, 
you  may  jjroceed  and  state  the  delays  you  experi- 
enced according  to  your  records.  Refresh  your 
recollection  with  your  records,  and  then  testify  as 
to  the  facts. 

Mr.  Sholz:  I  think  an  objection  should  be  noted 
imless  this  material  which  he  is  looking  over  was 
made  by  himself  at  the  time.  [139] 

The  Court:    You  may  inquire  about  that. 

Mr.  Sholz:    You  have  a  file  in  your  hand? 

A.    Yes,  sir. 

Mr.  Sholz:    What  does  that  purport  to  be? 

A.  These  are  records  in  the  form  of  weekly 
rejjorts  that  I  wrote  to  the  home  office. 

Mr.  Sholz:     At  the  time  that  they  ])ear  date  .^ 

A.     Yes,  sir. 
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Mr.  Sholz:     That  is  all  that  file  is? 

A.     Yes,  sir;  it  is. 

Mr.  Sholz:  Our  objection  is  withdrawn,  if  the 
Court  please. 

The  Court:    You  may  proceed. 

Q.  (Mr.  Watts,  continuing) :  The  last  date  to 
which  you  testified  was  August  2nd.  Now,  you  may 
proceed,  Mr.  Borst. 

A.  Well,  on  August  22nd,  Boiler  No.  1, — the 
rolling  of  boiler  tubes  was  proceeding.  The  water- 
wall  tubes  were  received  on  the  17th  of  August, 
and  the  work  of  installing  these  tulles  was  cai'ried 
on.  The  previous  work  caused  some  difficulty  be- 
cause of  misalignment  of  the  water-wall  headers, 
and  we  found  that  if  all  of  the  tubes  had  been  on 
the  job  at  the  start  this  trouble  would  not  ]iave 
occurred.  This  matter  was  reported  to  the  in- 
spector and  written  into  his  records.  That  was 
Cory-Joslin's  inspector.  I  have  a  notation  that  the 
progress  of  the  [140]  work  was  shown  to  be  about 
twenty  i^er  cent  complete  at  that  time. 

Mr.  Sholz:  (Interposing)  Apparently  this  wit- 
ness is  reading  from  some  record. 

The  Court:  Of  course,  any  time  that  counsel 
feels  that  they  should  be  in  evidence,  I  will  permit 
them  to  be  introduced.  If  there  are  records,  there 
could  be  no  better  evidence. 

Mr.  Sholz:  I  think  they  are  self-serving.  How- 
ever, he  does  have  a  right  to  testify  as  to  the  delays 
he  alleges  he  suffered.  Whether  they  can  be  reim- 
]3ursed,  is  another  question. 
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The  Court:     You  may  go  ahead. 

A.  On  the  13th  of  September,  Boiler  No.  1, — 
the  boiler  drums  and  tul)es,  water-walls  were  all 
to  have  1:)een  completed  on  the  23rd,  I  believe,  and 
the  actual  completion  date  was  on  the  8th  of  Sep- 
tember. We  were  short  some  fifty-seven  tu]:)es  on 
this  work.  The  water-wall  tubes  were  requisitioned 
for  August  1st,  and  were  received,  the  first  ones 
on  August  ITtli,  and  on  ])oiler  No.  2  we  found  all 
of  the  work  at  a  standstill  outside  of  the  work  on 
the  soot-hoppers,  which  was  completed  on  the  first. 
This  was  held  up  because  of  the  tubes,  and  on 
Boiler  No.  3  the  work  had  been  slowed  down  to  a 
pace  to  permit  the  completion  of  the  drums  and 
headers,  in  order  to  be  ready  for  the  tubes  when 
they  would  arrive  on  August  17th,  as  scheduled, 

Q.  (Interposing) :  Will  you  explain  what  you 
mean  by  [141]  slowing  down,  or  pacing  the  work/ 

A.  Well,  rather  than  do  the  work  in  absolutely 
as  short  a  time  as  possible,  we  did  draw  it  out  and 
used  a  lesser  number  of  men,  keeping  the  work  in 
progress  rather  than  using  the  same  number  of  men 
and  laying  them  off,  so  that  on  this  work  we  more 
or  less  gauged  it  and  paced  it  rather  than  go  ahead 
rapidly  with  the  work  and  then  lay  the  men  off. 
There  was  a  delay  due  to  the  final  cleaning  and 
inspection.  At  that  time  we  knew  that  all  of  the 
piping  work  was  ahead  of  schedule  and  in  very 
good  shape, 

Mr.  Scholz  (Interposing) :  Are  you  now  talking 
al)o\it  those  fift^'-seven  tubes? 
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A.  No;  I  believe  I  made  a  statement  that  fifty- 
seven  tubes  were  short,  and  that  I  went  onto  the 
piX)ing  work  on  September  24th.  I  believe  it  was 
Boiler  No.  2  that  we  had  received  the  water-wall 
tubes,  and  these  tul)es  were  being  installed,  and  we 
were  working  e^ery  })ossible  man  on  that  job. 

Q.  (JMr.  Watts,  continuing) :  Commencing  as 
of  what  date  ? 

A.  Immediately  after  September  20th, — every 
man  we  could  work  on  that  operation.  On  the  10th 
of  October  on  Boiler  No.  2  work  was  held  up  on 
account  of  an  error  in  the  water-wall  header  for 
that  boiler,  because, — The  Com])ustion  Engineer- 
ing [142]  Company  had  sent  a  man  and  the  material 
necessary  to  correct  this  error.  This  was  an  error 
which  required  the  cutting  off  of  the  tubes,  and 
installing  a  nipple  on  the  end  of  the  tubes  to  in- 
crease the  size  from  three  inches  to  three  and  a 
half  inches,  so  as  to  fit  in  entering  a  three  and  a 
half  inch  hole  in  the  header,  which  was  made  l)y 
error.  On  Boiler  No.  3  the  boiler  tubes  were  in- 
stalled excei)t  for  fifteen  tubes  short,  and  the  work 
was  delayed  in  this  operation.  On  the  24th  of  Oc- 
tober Boiler  No.  2,  the  water-wall  tubes  had  been 
remodeled  by  the  Coml^ustion  Engineering  Com- 
pany's man,  and  the  tubes  installed,  and  the  hydro- 
static test  completed  on  October  25th. 

Q.  Previously  you  have  described  these  ])oiler 
tubes  and  these  sidewall  tubes,  or,  rather,  side 
water-wall  tubes  and  so  forth.  I  think  you  testified 
that  they  were  manufactured  by  some  steel  mill  and 
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sent  to  the  Combustion  Engineering  Company  for 

further  f a])rication  i*  A.     That  is  right. 

Q.  Will  you  describe  just  what  the  Combustion 
Engineering  Company  did? 

A.  They  cut  the  tubes  to  the  required  length 
and  bent  them  to  the  shape  required. 

Q.     As  shown  here  (indicating)  ? 

A.  Yes,  sir.  In  addition  to  that,  the  Combus- 
tion Engineering  Company  has  a  patent  where  they 
weld  a  hn  the  full  length  [143]  of  the  tube,  one 
on  one  side  and  one  on  the  other,  and  that  sticks 
out  a  ways,  and  adds  to  the  breadth  of  the  tube. 

Q.  Is  that  so  it  is  more  efficient  in  absorbing  the 
heat?  A.     Yes,  sir. 

Q.  Is  there  any  other  place  in  the  United  States 
where  tubes  of  this  type  could  be  bought  by  the 
Hercules  or  by  the  A.-E.-M.,  or  by  anyone  else, 
other  than  the  Combustion  Engineering  Company? 

A.     No,  sir;  that  is  the  only  place. 

Q.     The  only  place  that  tubes  could  have  been 
obtained  for  this  unit  that  you  were  erecting? 
A.     That  is  right. 

Q.  Now,  Mr.  Borst,  please  identify  Exhibit  No. 
12. 

[CWliereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  No.  12,  for  purposes 
of  identification.) 

A.  That  is  a  letter  to  Cory-Joslin  &  Macnsons, 
dated  August  17th,  1944,  from  the  Power  Service 
Corporation. 
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Mr.  Watts:  I  offer  Exhibit  No.  12  in  evidence 
at  this  time. 

The  Court:  Is  there  any  objection  to  the  intro- 
duction of  this? 

Mr.  Scholz:    No,  your  Honor. 

The  Court:     It  may  be  admitted.  [144] 

(Whereupon  Plaintiff's  Exhibit  No.  12,  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Mr.  Watts:  I  call  upon  the  defendant  to  i^ro- 
duce  the  letter  of  August  15th,  1944,  written  by  Mr. 
Hagan  to  the  Power  Service  Corporation,  and  this 
letter  I  hold  in  my  hand  now  is  dated  August  17th, 
1944,  and  is  signed  by  Mr.  Borst,  addressed  to  Cory, 
Joslin  &  Macnsons,  care  of  Lozier,  Broderick  & 
Gordon,  and  is  for  the  attention  of  Mr.  Jung : 

"In  Re:  Completion  of  Power  House  No.  1, 
Lump  Sum  Contract  No.  5,  Material  Requisition 
No.  22,"  and  is  as  follows: 

' '  Gentlemen : 

"We  hereby  confirm  the  following  list  of  Com- 
bustion Engineering  Company's  material  shortages, 
which  was  given  to  Mr.  Newbauer  of  Hercules  on 
August  11th,  1944,  by  Mr.  Elmer  Bennett,  erector 
of  the  Comlmstion  Engineering  Company." 
and  then  follows  the  list  of  materials. 

I  now  hand  the  Clerk  an  exhibit  and  ask  that  it 
be  marked  12-A. 

Mr.  Gibson:  And  that  is  from  the  files  of  the 
defendant  ? 

Mr.  Watts:     That  is  right. 
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Q.     (Mr.  Watts,  continuing) :     Will  you  identify 
Plaintiff's  [145]  Exhiint  No.  12-A. 

(Whereupon     document     referred     to     was 
marked  Plaintiff's  Exhiint  12-A,  for  purposes 
of  identification.) 
A.     That  is  a  letter  from  Lozier,  Broderick  &: 
Gordon,  signed  by  Mr.  J.  S.  Hagan,  and  it  is  ad- 
dressed to  the  Power  Service  Corporation. 

Mr.  Watts:     I  will  read  this.   It  is  addressed  to 
the  Power  Service  Corporation,  and  the  subject  is: 
"Material  shortages." 
' '  Grentlemen : 

' '  Receipt  is  hereby  acknowledged  of  your  requisi- 
tions numbered  1  to  13,  the  latter  being  dated 
August  11th,  1944.  We  assume  that  the  above  requi- 
sitions represent  all  of  the  shortages  of  material 
required  for  completion  of  your  contract  on  Power 
House  No.  1,  and  that  same  are  the  result  of  a 
complete  inventory  made  by  you  in  accordance  with 
Paragraph  5-04  (b)  of  your  contract. 

''If  the  above  requisitions  do  not  cover  all  of 
the  shortages,  we  should  be  advised  at  once  of  any 
further  material  requirements  so  that  the  progress 
of  the  work  will  not  be  delayed.  In  accordance  with 
the  above  mentioned  paragraph  of  your  contract, 
a  complete  inventory  was  to  have  been  prej)ared 
immediately  upon  starting  your  work  so  that  short- 
ages could  be  determined. 
"Yours  very  truly,  [146] 

Wm.  F.  Lozier,  Inc.,  Broderick  &  Gordon." 
The  Court:     Is  there  any  objection? 
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Mr.  Scholz:     No  ol^jection  to  this  exhibit. 
The  Court:    It  maj^  be  admitted. 

(Whereupon  PUiintilf's  Exhibit  12-A  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Mr.  Watts:  There  is  a  copy  indicated  to  the 
resident  engineer  of  Cory,  Joslin  &  Macnson,  to 
D.  C.  Smith,  to  C.  H.  Murphy,  to  the  Power  Service 
Corporation. 

Q.  (Mr.  Watts,  continuing) :  Now,  will  you 
identify  Plaintiff's  Exhibit  No.  13,  for  the  record f 
(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  No.  13,  for  pur- 
poses of  identification.) 

A.  Yes,  sir;  that  is  a  letter  to  Cory,  Joslin  & 
Macnsons  from  the  Power  Service  Corporation, 
dated  on  August  19th,  1944. 

Mr.  Watts:  We  offer  in  evidence  Plaintiff's  Ex- 
hibit No.  13,  and  I  might  suggest  to  counsel  that 
a  co})y  of  each  one  of  these  exhibits  now  can  be 
found  at  page  113  of  my  brief;  so  they  can  I'efer 
to  them. 

The  Court:  Is  there  any  ol^jection  to  this  ex- 
hibit? 

Mr.  Sholz:     No  objection. 

The  Court:     It  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibit  No.  13,  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) [147] 
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Q.  (Mr.  Watts,  continuing) :  Now,  Mr.  Borst, 
please  refer  to  Plaintiff's  Exhibit  No.  4  and  tell 
the  Court  the  date  on  which  you  addressed  your 
first  letter  about  this  tube  shortage  to  Lozier,  Brod- 
erick  c^  Gordon, — I  mean,  when  you  first  addressed 
it  to  Cory,  Joslin  &  Macnsons  regarding  the  tube 
shortage  ? 

A.     The  letter  was  written  on  July  26th. 

Q.  That  is  the  letter  which  has  been  introduced 
in  evidence  here,  and  is  dated  July  26th,  1944.  I 
don't  l^elieve  I  read  it  at  the  time,  and  I  will  read 
it  now. 

Mr.  Watts:  Mr.  Borst  has  identified  it  as  being 
a  letter  dated  July  26th.  It  is  addressed  to  Cory, 
Joslin  &  Macnsons  and  is  from  the  Power  Service 
Corporation,  W.  Lyle  Borst,  Chief  Engineer. 

' '  Gentlemen : 

"In  connection  with  our  subcontract  for  comj^lete 
erection  of  boilers  in  Power  House  No.  1,  Sunflower 
Ordnance  Works,  Johnson  County,  Kansas,  we  wish 
to  advise  of  a  major  shortage  of  materials  which 
will  delay  the  progress  of  our  work  beyond  our  con- 
tract schedule. 

"This  material  consists  of  water-wall  tubes  for 
all  three  of  the  boilers  which  we  are  to  erect.  In 
order  for  us  to  complete  our  work  in  the  one  hun- 
dred twenty  day  period  required,  it  will  be  neces- 
sary for  us  to  have  delivered  to  the  job  sufficient 
tubes  for  one  boiler  by  August  1st,  1944;  sufficient 
tiil)es  for  a  second  boiler  by  August  8th,  1944,  and 
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the  balance  of  the  tubes  for  the  third  boiler  ])y 

August  15th,  1944. 

Very  truly  yours,  [149] 

POWER  SERVICE 
CORPORATION, 

W.  LYLE  BORST, 

Chief  Engineer." 

Q.  (Mr.  Watts,  continuing) :  Now,  will  you 
please  identify  Exhibit  No.  14? 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  14,  for  j^urposes  of 
identification.) 

A.  That  is  a  letter  from  Cory,  Joslin  & 
Macnsons  to  W.  Lyle  Borst,  dated  on  the  19th  of 
August,  1944. 

Mr.  Watts :  We  offer  in  evidence  Exhibit  No.  14, 
a  letter  dated  August  19th,  1944,  written  by  Mr. 
Jung  of  the  Cory-Joslin  people,  and  addressed  to 
W.  Lyle  Borst.   It  is  as  follows: 

"I  have  received  your  memorandum  dated  Au- 
gust 18th,  advising  me  of  the  conditions  encountered 
in  installing  the  water-wall  tubes. 

"May  I  suggest  that  you  go  on  record  wifJi  a 
letter  stating  these  facts,  addressed  to  Cory,  Joslin 
&  Macnsons,  and  one  copy  addressed  to  Lozier, 
Broderick  &  (lordon,  attention  of  Mr.  J.  S.  Hagan, 


W.  E.  Joslin,  Etc.  169 

CTestimony  of  W.  Lyie  Burst.) 

Chief  Engineer,  and  one  cojjy  to  the  office  of  the 
resident  engineer,  attention  oi  Mr.  Ralph  H.  Down- 
ing. 

''CORY,  JOSLIN  &  MACN^ONS 
RALPH  J.  JUNG." 
There  is  a  cojjy  indicated  to  Mr.  Wedlick. 

Q.  (Mr.  Watts,  continuing) :  Did  you  comply 
with  this  request  of  the  Cory-Joslin  people? 

A.     Yes,  sir. 

The  Court :  If  this  was  olf ered,  is  thei-e  any  ob- 
jection to  the  admission  of  it? 

Mr.  Watts:    It  was  offered. 

Mr.  Scholz:    No  objection. 

The  Court:    It  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibit  No.  14,  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Q.  (Mr.  Watts,  continuing)  :  I  will  now  ask  you 
to  identify  Exhibit  No.  17. 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  17,  for  purposes  of 
identification.) 

A.  That  is  a  letter  dated  August  29th,  1944,  to 
Cory,  Joslin  &  Macnsons  from  the  Power  Ser\ice 
Corporation. 

Q.     What  was  the  purpose  of  this  letter  f 

A.  To  advise  them  of  the  defects  encountered 
with  respect  to  the  water-wall  tubes. 

Q.  And  was  that  in  compliance  with  Mr.  Jung's 
request?  A.     Yes,  in  direct  compliance. 
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Ml'.  Watts:  The  letter  is  from  Mr.  Borst,  and 
is  as  follows: 

'^Gentlemen:  [151] 

''In  accordance  with  your  letter  of  August  19tli 
in  which  you  request  that  Ave  formally  submit  the 
information  contained  in  our  memorandum  of  Au- 
gust 18th  with  reference  to  the  jn'ogress  of  our 
work.  The  contents  of  this  memorandum  is  as 
follows : 

^lemorandum  to  Mr.  Ral])h  J.  Jung  August  18, 
1944 

Memorandum  to  Mr.  Clyde  G.  McFadden,  Sun- 
flower Ord.  Works. 

"For  your  information  relative  to  the  progress 
of  our  work  on  Power  House  No.  1,  we  wish  to 
advise  you  of  the  following  conditions  encountered. 
As  of  this  date,  and  yesterday,  we  are  being  delayed 
on  the  erection  of  water-wall  tubes  on  Boiler  No.  1. 
This  delay  is  occasioned  by  the  fact  that  we  endeav- 
ored to  install  every  tube  jjossible  before  the  main 
shipment  of  tubes  arrived  on  August  16th.  Due  to 
the  fact  that  we  did  not  have  all  of  the  tubes  when 
Mor]':  on  these  walls  was  started.  On  August  4th. 
We  were  unable  to  install  the  necessary  tack  tu])es 
to  obtain  proper  alignment  of  the  headers  as  the 
side-wall  tubes  and  roof  tubes  were  not  on  the  job, 
as  you  know.  We  are  now  delayed  in  adjusting  for 
this  misaligmnent  with  respect  to  the  headers  to 
each  other.  With  respect  to  the  boiler  supporting 
steel  and  side  wall  casing  steel,  and  with  resi)ect  to 
the  l)oiler  proi)er.  [152] 
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''We  are  waiting  for  water- wall  tubes  for  No.  2 
l)()ilev  at  this  time,  and  will  be  miable  to  proceed 
mth  proper  setting  of  headers  on  this  ])oiler  for 
fear  of  encountering  similar  difficulties  as  experi- 
enced on  No.  1  boiler.  We  find  that  the  right  front 
boiler  column  leans  seven-sixteenths  of  an  inch  out 
at  the  top,  and  the  lefthand  front  columns  leans 
three-sixteenths  of  an  inch  out  at  the  top.  To  com- 
pensate for  these  variations  in  dimensions,  we  shall 
require  all  the  tubes  for  Boiler  No.  2  in  order  to 
proceed. 

''We  will  be  glad  to  review  this  matter  in  detail 
with  you,  if  you  desire. 

Yours  very  truly, 

PUBLIC  SERVICE 
CORPORATION, 

W.  LYLE  BORST." 

The  Court:     What  was  the  date  of  that  letter.^ 

Mr.  Watts:     August  29. 

Q.  (Mr.  Watts,  continuing) :  Now,  will  you 
identify  the  document  marked  Plaintiff's  Exlii])it 
No.  17-A? 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  17- A  for  purposes 
of  identification.) 

A.     That  is  a  diagram  that  I  have  prepared. 
Q.     Will  you  take  that  diagram  and  explain  to 
the  Court  what  you  mean  by  misalignment  to  which 
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yon  referred  in  Exhibit  No.  17,  which  was  the  letter 

dated  Augnst  29th?  [15:1] 

A.  This  is  a  theoretical  diagram  showing  the 
diagram  of  a  water-wall  system  Avherein  there  wonld 
be  a  top  and  bottom  header,  with  tulles  cariying 
between.  The  tnbe  head  is  snpported  on  bolts  w^hich 
have  adjnstable  nuts,  which  allow  the  header  to 
be  lowered  or  raised,  and  which  are  required  in 
the  final  installation  in  putting  in  a  system  of  this 
kind.  It  would  be  good  practice  to  install  the  tube 
at  one  (^nd  and  then  at  the  other  end  to  obtain  the 
relationshi})  which  should  follow  between  the  top 
and  liottom  header,  and  that  would  take  care  of  any 
particular  difference  in  dimensions  between  the 
ends  of  the  two  headers  and  establish  that  dimen- 
sion, and  all  the  intervening  would  then  be  installed, 
and  the  entire  system  would  be  in  final  adjusted 
aligTmient. 

Q.  What  was  actually  done  in  this  case  instead 
of  following  the  procedure  that  yow  have  outlined? 

A,  We  had  only  one  or  two  tubes  for  this  sys- 
tem, which  w^e  installed  at  the  ends  of  the  headers, 
but  we  were  unable  to  obtain  the  proper  alignment 
of  the  headers;  however,  we  did  go  forward  with 
that  much  work,  thinking  that  we  were  gaining 
ground. 

Q.  When  the  balance  of  the  tubes  came,  tell  the 
Court  what  situation  you  found  to  exist? 

A.  We  found  that  we  had  made  an  error  in 
establishing  the  alignment  of  the  headers.  It  was 
unavoidable,  and  to  correct  it,  [154]  we  had  to  go 
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l:)ack  and  readjust,  and  when  the  tubes  were  all 
there,  and  this  took  longer  than  if  we  had  not  at- 
tempted to  do  the  work. 

Q.  Did  you  have  to  tear  out  some  of  the  tu])es 
and  reinstall  them  and  make  the  entire  header 
level  ? 

A.  In  effect,  yes,  but  these  tubes  were  not  ac- 
tually made  fast,  but  a  considerable  number  of 
points  of  adjustment  between  various  parts  of  this 
system  with  respect  to  the  ])oiler  steel  work  and  so 
forth  had  to  be  taken  care  of.  We  had  to  re-do 
the  work  we  had  done  before. 

Q.  The  net  effect  was  what,  as  to  the  increased 
labor  cost? 

A.     It  did  increase  the  labor  cost. 

Q.     To  what  extent? 

A.  Well,  we  had  made  adjustments  in  position 
and  alignment  of  the  header  to  as  good  a  position 
as  we  could,  and  then  we  had  to  re-do  that  again 
after  the  tubes  were  all  there. 

Q.  Is  that  what  you  referred  to  day  before  yes- 
terday when  you  referred  to  doing  the  work  out 
of  sequence?  A.     Yes,  sir. 

Mr.  Sholz:     May  I  question  the  witness? 

The  Court:     Yes;  you  may. 

Mr.  Sholz:  Were  you  not  paid  for  any  changes 
that  you  made?  A.     Not  work  of  this  kind. 

Mr.  Watts:  We  off'er  in  evidence  Exhibit  No. 
17-A. 

The  Court:     Is  there  any  objection? 
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Mr.  Sliolz:  It  is  only  for  illnstration,  I  under- 
stand? 

Mr.  AVatts :     That  is  right. 

The  Court:  It  may  be  admitted  for  that  jour- 
pose. 

(Whereupon  Plaintiff's  Exhibit  17-A  for 
identification  was  admitted  in  evidence.) 

Q.  (Mr.  Watts,  continuing) :  The  first  letter, 
or  notification  of  delay,  was  in  July? 

A.     Yes,  sir. 

Q.  Will  you  please  identify  Exhibit  marked 
14-A,  Mr.  Borst? 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  14-A  for  purposes 
of  identification.) 

A.  That  is  a  letter  to  the  Power  Service  Cor- 
j)oration  from  Lozier,  Broderick  &  Grordon.  signed 
by  Mr.  J.  S.  Hagan.   It  is  dated  August  22nd,  1944. 

Mr.  Watts:  We  offer  in  evidence  Exhibit  No. 
14-A,  a  letter  from  Mr.  Hagen,  and  it  is  as  follows: 

''Attention  W.  Lyle  Borst,  Chief  Engineer. 

"Subject:  Defective  boiler  tubes. 

' '  (Tentlemen : 

"We  have  been  advised  that  in  the  process  of 
cleaning  up  boiler  tubes  for  Power  House  No.  1, 
Tniilding  No.  154-1,  [15H]  some  defective  tubes  have 
been  counted.  It  is  our  understanding  that  the 
Hercules  Powder  Company  has  placed  an  order 
for  the  number  of  tubes  that  have  been  found  de- 
fect] \e  to  date,  which  would  cover  your  present  i-e- 
([uiremciits. 
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"In  order  that  the  number  of  defective  tubes 
that  will  be  required  to  be  rejjlaced  in  all  three 
boilers  can  be  determmed,  the  remaining  tubes  that 
have  not  been  examined  at  this  time  should  be 
cleaned  up  at  once  so  that  no  delay  will  ensue.  Any 
delay  caused  by  the  number  of  defective  tubes  not 
being-  determined  must  be  absorbed  by  the  Power 
Service  Corporation. 

Yours  very  truly, 

WILLIAM  F.  LOZIER,  INC., 
BRODERICK  &  GORDON." 

There  is  a  caribou  copy  indicated  to  Mr.  Whee- 
lock.  Resident  Engineer,  to  Mr.  F.  V.  Wedlick,  Mr. 
Neubauer,  and  of  course  this  letter  to  the  Power 
Service  Corporation. 

Q.  (Mr.  AVatts,  continuing) :  Will  you  identi- 
fy plaintiff's  Exhibit  15,  which  has  ])een  marked. 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  15,  for  purposes  of 
identification.) 

A.  That  is  a  letter  dated  August  22nd,  1944, 
addressed  to  Cory,  Joslin  &  Macnsons  by  the  Pow- 
er Service  Corporation,  signed  by  myself.  [157] 

Mr.  Watts:  We  oft'er  in  evidence  Plaintiif's 
Exhibit  No.  15,  and  I  will  read  it : 

' '  Gentlemen : 

''We  have  found  that  the  water-wall  headers  for 
the  front  wall  on  Boiler  No.  2  to  have  more  holes 


176  Power  Service  Corporation  vs. 

(Testimony  of  W.  Lyle  Borst.) 

than  they  should  have.    These  headers  we  will  not 

be  able  to  use. 

*' These  headers  were  erected  in  a^Jproximate  lo- 
cation before  we  came  on  the  job.  We  would  pro- 
pose to  remove  these  headers  and  install  two  head- 
ers from  Boiler  No.  3  so  as  to  enable  us  to  do  as 
much  work  on  No.  2  Boiler  as  we  can.  The  cost  of 
removing  these  headers  and  the  installation  of 
headers  from  No.  3  boiler  we  feel  should  l)e  paid 
for  over  and  above  our  contract.  The  time  required 
should  also  be  granted  as  an  extension  to  our  con- 
tract. We  have  also  made  formal  requisition  for 
the  new  headers  to  be  used  on  Boiler  No.  3. 

"Will  you  kindly  review  this  matter  as  soon  as 
possible. 

Very  truly  yours. 

POWER  SERVICE 
CORPORATION, 

W.  LYLE  BORST. '^ 

Q.  (Mr.  Watts,  continuing)  :  Will  you  exjjlain 
what  you  mean  by  header  having  too  many  holes 
in  it? 

A.  Well,  it  has  a  system  of  holes  which  receive 
the  tubes.  The  tubes  enter  into,  and  fasten  to  it. 
Naturally  it  is  manufactured  [158]  for  a  specific 
l)oiler.  In  this  case  this  header  had  been  fabri- 
cated in  error,  or  for  some  other  unit,  and  had 
been  shipped  out  in  error,  and  could  not  be  used, 
and  could  not  be  rebuilt. 
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Q.     Had  it  been  installed  in  the  unit? 

A.  Yes,  it  had  been  hung  in  the  approximate 
location. 

Q.  Will  you  tell  the  Court  when  in  the  usual 
course  of  procedure  you  would  be  expected  to  learn 
that  it  had  too  many  or  too  few  holes?  At  what 
period,  or  place,  in  your  work? 

A.  When  you  get  into  a  job  and  are  dealing 
with  it,  you  then  start  to  put  the  tubes  in  place. 
Olmously,  if  the  holes  were  incorrect,  it  would  be 
visible  at  that  time. 

Q.  How  many  holes  would  these  headers  have, 
approximately,  rumiing  across  here   (indicating)  ? 

A.     Roughly,  thirty-fiYe. 

Q.     You  were  paid  for  this  additional  work? 

A.    Yes;  we  were. 

Q.  Under  the  modification,  or  one  of  the  modi- 
fications introduced  yesterday? 

A.  Yes,  for  taking  down  this  header,  loading  it 
oi:t,  ar.d  putting  irj  another. 

Q.  Before  this  modification  did  you  get  a  letter 
about  an  extension  of  time? 

A.     Yes,  sir;  we  did.  [159] 

Q.  I  will  ask  you  to  identify  Exhibit  No.  15-A. 
(Whereupon  document  referred  to  was 
marked  Plaintiif 's  Exhibit  A,  for  purposes  of 
identification.) 

A.  That  is  a  letter  to  Cory,  Joslin  &  Macnsons 
from  Mr.  Hagan,  dated  August  29th,  1944. 

Mr.  Scholz:  As  I  understand  it,  Mr.  Borst  has 
testified  that  he  has  paid  for  that  work.    That  tes- 
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timony  was  offered  for  the  puipose  of  showing 
damage,  was  it?  I  move  the  testimony'  regarding 
that  be  stricken  from  the  record. 

The  Court :  I  think  it  would  be  material,  not  as 
to  ijroving  damages  for  that  work,  but  it  would 
show  that  in  the  entire  contract  there  was  addi- 
tional work,  and  a  portion  of  it  was  paid  for.  Your 
objection  is  overruled. 

Mr.  Watts:  This  letter  is  signed  by  Mr.  Hagan, 
and  dated  August  29th,  1944. 

"Subject:  Water- wall  headers,  Power  House 
No.  1. 

"We  are  in  recei2)t  of  a  cop}'  of  letter  from  the 
Power  Service  Corporation  addressed  to  you,  un- 
der date  of  August  22nd,  in  which  they  call  your 
attention  to  the  fact  that  the  water-wall  headers 
for  the  front  wall  on  Boiler  No.  2  have  more  holes 
in  same  than  they  should  have,  and  that  they  will 
be  unable  to  use  same. 

"It  is  our  understanding  that  these  headers  were 
erected  prior  to  the  Power  Service  Cori)oration's 
work  [160]  on  the  job.  The  Hercules  Powder  Com- 
pany has  issued  Work  Order  No.  X-5333  covering 
the  removal  and  replacement  of  the  defective  head- 
ers, and  the  cost  of  same  in  the  amount  of  $114.43 
is  to  be  charged  back  to  the  Ordnance  Department 
on  the  above  Work  Order.  The  Hercules  Powder 
Comi)any,  in  turn,  will  charge  back  to  the  Com- 
bustion Engineering  Company,  who  is  responsible 
for  the  defective  headers.  The  Coml^ustion  Engi- 
neering Company's  representative,  Mr.  Bennett,  has* 
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agreed  with  the  Power  Service  Cori)oration  on  the 
above  amount.  We  will  pay  the  Power  Service 
Corporation  the  additional  amount  of  $114.42  on 
its  contract  to  cover  this  work. 

"We  believe  that  the  work  is  of  such  a  nature 
that  no  additional  time  should  be  granted  for 
executing  same,  as  the  Power  Service  Corporation 
has  used  the  headers  originally  scheduled  for  Boiler 
No.  3  on  Boiler  No.  2,  and  the  new  headers,  when 
supplied  by  the  Combusion  Engineering  Com])any 
will  be  used  on  Boiler  No.  3. 

J.  S.  HAGAN, 
Chief  Engineer." 

There  was  a  carbon  copy  sent  to  C.  H.  Murphy 
and  L.  J.  Neubauer.  We  now  oJffer  Exhibit  15-A 
in  evidence. 

The  Court:    Is  there  any  objection? 

Mr.  Scholz:     None. 

The  Court:     It  may  be  admitted.  [161] 

(Whereupon    Plaintiff's    Exhibit    15-A    for 
identification  was  admitted  in  evidence.) 

Mr.  Watts:     I  also  offer  No.  15  in  evidence. 
The  Court:     If   it   was   not   admitted   before   it 
may  be  shown  now  in  the  record  as  being  admitted. 

(Whereupon  Plaintiff's  Exhibit  15,  for  iden- 
tification, was  admitted  in  e^ddence.) 

Q.  (Mr.  Watts,  continuing) :  Will  you  ])lease 
identify  Plaintiff's  Exhibit  No.  22,  marked  for 
identification. 
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(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  No.  22,  for  i^urposes 
of  identification.) 

A.  It  is  a  letter  dated  Seijtem])er  27th,  1944, 
addressed  to  Cory,  Joslin  cV:  Macnsons,  signed  by 
myself,  W.  Lyle  Borst. 

Mr.  Watts :  We  oif  er  Exhibit  No.  22  in  evidence, 
and  I  will  read  it.  It  is  for  the  attention  of  Mr. 
Wedlick: 

"RE:  Completion  of  Power  House  No.  1,  liump 
Sum  Sub-contract  No.  5. 

' '  (xentlemen : 

"We  wish  to  advise  that  there  is  an  error  in  the 
fabrication  of  the  two  lower  side  wall  watei'-wall 
headers  as  furnished  for  Boiler  No.  2  by  Com- 
bustion Engineering  Company.  These  headers  have 
been  drilled  with  three  and  one-half  inch  holes  in- 
stead of  three  inch  holes,  as  required  to  suit  the 
three  inch  tubes.  [162] 

"The  matter  has  been  reviewed  by  the  Combus- 
tion Engineering  Company,  and  we  have  been  ad- 
vised verbally  that  they  will  take  steps  to  make 
correction  to  cure  the  error.  The  method  which 
Coml)ustion  Engineering  Company  states  they  will 
use  will  be  to  provide  new  short  tube  sections  to 
weld  on  the  ends  of  the  three  inch  tubes  to  increase 
the  diameter  up  to  three  and  a  half  inches.  This 
tu])e  could  then  l)e  rolled  into  the  header,  having 
the  three  and  one-half  inch  hole.  Combustion  En- 
gineering Company  will  send  a  man  to  the  site  to 
weld  on  these  new  tube  ends. 
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''As  we  were  prepared  to  install  these  tubes  as 
of  September  26,  we  will  experience  a  delay  on  this 
Boiler  until  these  tubes  have  been  made  over  and 
read}^  for  installation. 

"Combustion  Engineering  Company  say  that  they 
will  have  material  and  men  on  the  job  in  al)out  one 
week  to  do  this  work. 

"Yours  very  truly, 

POWER  SERVICE 
CORPORATION, 

W.  LYLE  BORST." 

There  was  a  copy  of  that  letter  sent  to  Lozier, 
Broderick  &  Gordon  and  to  Mr.  R.  H.  Downing. 

Q.  (Mr.  Watts,  continuing) :  Will  you  step 
down  here,  Mr.  [163]  Borst,  and  describe  that  error 
to  the  Court? 

The  Court:  Have  you  offered  the  last  exhibit 
in  evidence? 

Ml*.  Watts :  I  believe  I  did.  If  not,  I  now  make 
the  offer. 

The  Court:     Any  objection? 

Mr.  Scholz:     No. 

The  Court:     Admitted. 

(Whereupon  Plaintiff's  Exhibit  No.  22  for 
identification  was  admitted  in  evidence.) 

A.  In  case  of  this  boiler  we  would  have  this 
situation:  This  header  was  found  to  have  holes 
larger  than  they  should  haA^e  l:)een  to  receive  the 
three  inch  tubes. 
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Q.    What  are  the  size  of  those  tubes? 

A.     Three  inches  on  the  outside  diameter. 

Q.  What  is  the  size  of  the  holes  in  the  header, 
the  correct  size  .^ 

A.  Three  and  sixteen-hundredths,  probably, — 
just  enough  to  allow  the  tubes  to  slide  in. 

Q.    And  what  size  were  the  holes? 

A.     Three  and  one-half  inch. 

Q.  And  was  it  possible  to  roll  the  tubes  under 
those  conditions!  A.     No,  sir.    It  was  not. 

Q.     And  what  was  done,  Mr.  Borst? 

A.  It  was  elected  to  have  the  tube  cut  olf  about 
a  foot  away  from  the  end  and  get  a  new  section 
welded  on,  and  instead  of  the  portion  that  was  cut 
away,  in  place  of  it,  rather,  there  was  a  piece  that 
was  increased  from  three  inches  on  one  end  to 
three  and  one-half  inches  on  the  other  end.  This 
brings  it  to  three  and  one-half  inches  on  the  end 
we  wished  to  bring  into  the  header. 

Q.  Was  that  process  followed  rather  than  wait 
for  new  tubes?  A.     Yes,  sir. 

Q.  Did  that  situation  j)roduce  any  delay  in  the 
performance  of  the  contract?  A.     Yes,  sir. 

Q.  Will  you  identify,  for  the  record,  Exhibit 
No.  22-A? 

(Whereu})oii  document  referred  to  was 
marked  Plaintiff's  Exhibit  22-A  for  puiposes 
of  identification.) 

A.  That  is  a  copy  of  a  telegram  from  the  Com- 
bustion Engineering  Company.  I  don't  find  any 
date  on  it.   The  date  does  not  show. 
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Mr.  Watts:     We  offer  Exhibit  22-A  in  e^-idence. 

Mr.  Scliolz:     Who  is  that  from? 

A.  I  think  from  the  Combustion  Engineering- 
Company,  manufacturer  of  tubes  and  boilers.  [165] 

Mr.  Scholz:  Do  you  know  that,  or  is  it  your 
belief?  A.     I  know.   I  have  seen  it. 

Mr.  Watts:     I  offer  this  in  evidence. 

Mr.  Scholz:  We  object  to  it  as  immaterial.  I 
think  it  just  clouds  the  record,  and  it  is  not  bind- 
ing on  this  defendant. 

The  Court:  I  will  consider  your  objection,  l)ut 
I  will  permit  it  in  the  record  at  this  time.  I  will 
strike  it  later  if  I  decide  it  is  immaterial. 

(Whereupon    Plaintiff* 's    Exhibit    22-A    for 
identification  was  admitted  in  evidence.) 

Q.  (Mr.  Watts,  continuing) :  Does  this  have  to 
do  with  the  [166]  matter  you  have  been  testifying 
about  i  A.     Yes,   sir ;  that  is  right. 

Q.  Will  you  identify  Exhibit  marked  22-B, 
please  ? 

(Whereupon     document     referred     to     was 
marked  Plaintiff's  Exhibit  22-B,  for  purposes 

of  identification.) 

A.  That  is  a  letter  from  Mr.  J.  S.  Hagan,  Chief 
Engineer,  to  Cory,  Joslin  &  Macnsons,  for  Mr. 
Wedlick.    It  is  dated  September  28th,  1944. 

Mr.  Watts:  We  offer  Exhibit  No.  22-B  in  evi- 
dence and  I   will   read  it   at   this  time.    It   is  ad- 
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dressed  to  Cory,  Joslin,  for  the  attention  of  Mr. 
Wedlick: 

*' Subject:  Completion  of  Power  House  No.  1, 
Building  No.  154-1,  Lump  Sum  Subcontract  No. 
5  to  Fixed  Fee  Subcontract  No.  5. 

''We  are  in  receipt  of  a  copy  of  letter  under 
date  Sex)tember  27th  from  the  Power  Service  Cor- 
poration, addressed  to  Cory,  Joslin  &  Macnsons,  in 
which  they  advised  that  they  will  experience  a  de- 
lay in  the  comjjletion  of  Boiler  No.  2  due  to  the 
error  in  the  fal^rication  of  the  two  lower  side  wall 
water-w^all  headers  as  furnished  by  the  Combus-  1 
tion  Engineering  Company.  It  would  appear  from 
the  letter  that  it  was  written  to  justify  a  future 
claim  for  an  extension  of  time. 

"From  information  that  we  have  received  from 
our  [167]  Mr.  Neubauer,  it  would  appear  that  one 
day's  delay  has  been  suffered  by  the  Power  Service 
Corporation.  This  w^as  on  September  26,  when  the 
error  w^as  discovered  by  them.  We  were  not  noti- 
fied until  September  27  as  to  how  the  Combustion 
Engineering  Company  had  decided  to  rectify  the 
error.  At  this  time  part  of  the  tubes  had  ]:>een 
rolled  into  the  header,  and  this  operation  can  pro- 
ceed on  all  the  tubes  except  the  nine  tubes  in  each 
header  where  the  error  exists. 

"The  water- wall  headers  for  Boiler  No.  3  were 
unloaded  this  morning  (September  28),  so  that  the 
Power  Service  Corporation  may  proceed  in  erect- 
ing tubes  on  Boiler  No.  3,  should  there  be  some 
delay  in  receiving  the  nipples  required  for  them  to 
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place  the  nine  tubes  in  each  of  the  two  headers  in 

Boiler  No.  2. 

(Signed)  ''J.  S.  HAGAN/' 

There  is  a  carbon  copy  of  this  letter  sent  to  C. 
H.  Murphy,  L.  J.  Neul^auer,  and  also  to  the  Powei' 
Service  Corporation.  If  I  have  not  already  done 
so,  I  offer  this  in  evidence  at  this  time. 

The  Court:     It  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibit  22-B,  for 
identification,  was  admitted  in  evidence.) 

Q.  (Mr.  Watts,  continuing) :  Now,  will  you 
identify  No.  23  for  the  record?  [168] 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  No.  23,  for  pur- 
poses of  identification.) 

A.  It  is  a  letter  from  the  Power  Service  Cor- 
poration signed  by  me  to  Cory,  Joslin  &  Macnsons, 
Sunflower  Ordnance  Works.  It  is  dated  October 
10th. 

Mr.  Watts:  I  offer  Exhibit  No.  23  which  is  a 
letter  addressed  to  Cory,  Joslin  &  Macnsons  from 
the  Power  Service  Corporation,  and  it  is  as  fol- 
lows : 

''Attention:  Mr.  Frank  Wedlick. 
"RE:  Completion  of  Power  House  No.  1,  Lump 

Sum  Subcontract  No.  5. 
^'Grentlemen: 

"A¥e  wish  to  make  certain  that  you  understand 
the  status  of  our  work  on  Boiler  No.  2,  which  is 
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delayed  because  of  the  error  in  water- wall  headers. 

All  work  on  the  boiler  water-walls  and  boiler  tubes 

was  completed  as  far  as  possible  on  September  30, 

1944. 

''No  further  work  on  the  boiler  jjroper  can  ])e 
done  until  the  18  water  wall  tubes  have  been  in- 
stalled. This  cannot  be  done  until  the  three  and  one- 
half  inch  to  three  inch  swedge  ends  have  been  re- 
ceived and  welded  on  by  Combustion  Engineering 
Company. 

"We  will,  of  course,  be  unable  to  do  any  major 
work  on  the  setting  until  the  hydrostatic  test  has 
been  made  on  [169]  this  boiler. 

"We  are  also  waiting  delivery  of  the  balance  of 
boiler  tubes  on  No.  3  boiler. 

Yours  very  truly, 

POWER  SERVICE 
CORPORATION, 

By  W.  LYLE  BORST.'' 

There  is  an  indication  that  cojjy  was  sent  to  Lo- 
zier,  Broderick  &  Gordon,  and  to  Mr.  R.  H.  Down- 
ing, Resident  Engineer. 

Q.  (Mr.  Watts,  continuing) :  That  letter  was 
written  on  October  10th?  A.     Yes. 

Q.  What  was  the  date  that  you  specified  and 
agreed  upon  that  the  tubes  on  Boiler  No.  3  should 
be  delivered? 

Mr.  Scholz:  The  best  evidence  is  the  waiting 
itself. 
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Mr.  Watts:  I  introduced  it  yesterday.  I  called 
your  attention  to  that. 

The  Court:  Yes;  that  is  right,  and  that  was 
exhibit  whaf^ 

Mr.  Watts:  That  was  51,  and  showed  that  these 
were  due  on  August  15th.  A  copy  of  that  letter 
of  October  10th  Avas  sent  to  William  F.  Lozier, 
Broderick  &  Gordon,  and  to  Mr.  Downing.  The 
one  to  Broderick  &  Gordon  was  for  the  attention 
of  Mr.  J.  S.  Hagan.  [170] 

The  Court:  Do  you  have  any  objection  to  this 
last  exhibit? 

Mr.  Scholz:     No. 

^J'he  Court:     It  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibit  23  so 
marked  for  identification  was  admitted  in 
evidence.) 

Q.  (Mr.  Watts,  continuing) :  Will  you  now 
identify  Exhibit  marked  Plaintilf 's  Exhibit  No.  21 
for  the  record,  Mr.  Borst? 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  24  for  purposes  of 
identification.) 

A.  That  is  a  letter  from  the  Power  {Service  Cor- 
poration to  Cory,  Joslin  &  Macnsons. 

Mr,  Watts:  We  offer  exhibit  No.  24.  It  is  a 
letter  dated  October  14th,  1944,  signed  by  Mr.  Borst, 
and  addressed  to  Cory,  Joslin,  for  the  attention, — 
addressed  to  Cory,  Joslin,  Desoto,  Kansas,  for  the 
attention  of  Mr.  Wedlick,  and  the  subject  is: 
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''Completion  of  Power  House  No.   1  Lump  Sum 

Subcontract  No.  5." 
and  is  as  follows: 
' '  Gentlemen : 

"We  wish  to  advise  that  Ave  have  today  received 
the  swadged  reducers  for  the  water-wall  on  No.  2 
]:)oiler.  There  were  no  chill  rings  received  with 
these  [171]  reducers,  so  that  we  will  not  be  able 
to  go  forward  with  the  work  of  revamping  the 
water-wall  tubes.  Mr.  Bennett  of  Combustion  En- 
gineering Company  has  reported  this  shortage  to 
his  Chicago  office  with  a  view  of  having  them  sent 
out  by  air  express. 

"Yours  truly, 

POWER  SERVICE 
CORPORATION, 

By  W.  LYLE  BORST." 

and  there  is  a  copy  of  that  letter  to  William  S, 
Lozier,  Broderick  &  Gordon,  for  the  attention  of 
Mr.  Hagen,  and  a  copy  to  the  resident  engineer, 
attention  Mr.  R.  H.  Downing.  We  offer  the  ex- 
hi])it  at  this  time. 

The  Court:    Any  objection? 

Mr.  Scholz:     No. 

The  Court :     It  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibit  24,  for  iden- 
tification, was  admitted  in  evidence.) 

Q.  (Mr.  Watts,  continuing) :  Will  you  ideiitify 
Exhibit  No.  25,— Plaintiff's  No.  25,  for  the  record? 
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(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  No.  25,  for  pui'poses 
of  identification.) 

A.  That  is  a  letter  dated  November  10th,  ad- 
dressed to  Cory,  Joslin  &  Macnsons  from  the  Pow- 
er Service  Corporation. 

Q.     What  is  the  significance  of  November  10th'? 

A.  That  was  the  end  of  the  one  hundred  twenty 
day  [172]  period. 

Mr.  Watts:  This  is  a  letter,  as  the  witness  said, 
addressed  to  Cory,  Joslin  &  Macnsons,  dated  No- 
vember 10th,  for  the  attention  of  Mr.  P.  V.  Wed- 
lick.   The  subject  is: 

''Completion  of  Power  House  No.  1,'' 
and  the  letter  reads: 

' '  Grentlemen : 

"AYith  reference  to  our  contract  for  completion 
of  Power  House  No.  1.  We  wish  to  advise  that 
we  shall  be  miable  to  complete  our  work  in  the  one 
hundred  twenty  day  period  provided  for  in  our  con- 
tract.  This  time  elapsed  on  November  10th. 

''The  delay  in  our  completion  is  due  in  part  to 
dela}^  of  shipment  of  water-wall  tubes,  which  were 
not  on  the  job  when  we  began  work.  We  were  also 
delayed  because  of  water-wall  headers  which  had 
to  be  furnished  new  in  view  of  an  error  by  others 
in  fabrication  of  the  original  headers  furnished. 

"More  specifically,  these  delays  may  be  analyzed 
as  follows.  (Reference  to  required  dates.  Refer  to 
our  original  completion  schedule.) 
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''Boiler  No.  1: 

"Water-wall  tubes  required  August  1st.  Water- 
wall  tubes  received  August  17th.  Water-wall  tubes 
16  days  late. 

"Boiler  No.  2: 

"Water- wall  tubes  required  August  8th.  Water- 
wall  tubes  received  September  20th.  Watei'-wall 
tubes  43  days  late. 

"Boiler  No.  3: 

"Water-wall  tubes  required  August  15th.  Water- 
wall  tubes  received  Sej^tember  20th.  Water-wall 
tubes  36  days  late.  Water-wall  headers  required  at 
start  of  job,  August  15th  latest.  Water-wall  head- 
ers received  September  26th.  Water-wall  headers 
41  days  late. 

"A  delay  was  also  occasioned  by  the  fact  that 
certain  other  water-wall  headers  on  Boiler  No.  2 
were  fabricated  in  error  and  necessitated  a  modifi- 
cation of  the  tubes  which  connect  to  the  header. 
Work  was  held  up  on  this  boiler  from  September 
30th  until  October  18th. 

"From  the  above  it  is  apparent  that  the  jjrogress 
of  our  work  has  been  delayed  through  factors  be- 
yond our  control.  We,  therefore,  request  an  ex- 
tension of  our  contract  completion  date  to  Decem- 
ber 15th. 

"In  making  this  request  for  additional  time  of 
completion  we  do  not  waive  any  rights  which  we 
have  claimed  for  additional  compensation  to  such 
delay.    These  claims  would  be  accordance  with  the 
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paragraph   [174]   appended  to  the  contract  which 

provides  for  such  claims. 

Yours  very  truly, 

POWER  SERVICE 
CORPORATION, 

W.  LYLE  BORST, 

Chief  Engineer." 

There  is  a  copy  of  that  letter  to  J.  S.  Hagan, 
and  also  to  Mr.  R.  H.  Downing. 

The  Court:  l)o  you  have  any  objection  to  this 
exhibit,  Mr.  Scholz"? 

Mr.  Schoiz:     None. 

The  Court:     It  may  be  admitted. 

(Whereupon,  Plaintilf's  Exhibit  25,  for  iden- 
tification, was  admitted  in  evidence.) 

Q.  (Mr.  Watts,  continuing)  :  Mr.  Borst,  I  wish 
you  would  take  the  progress  schedules  introduced 
in  evidence,  and  also  refresh  your  recollection  from 
your  records,  and  tell  the  Court  what  delays  you 
exi^erienced  in  the  performance  of  this  contract, 
and  demonstrate  those  delays  by  reference  to  your 
progress  schedule  as  you  make  your  explanation. 

Mr.  Schoiz:  Is  that  Exhibit  No.  51  that  you 
referred  to?  [175] 

Mr.  Watts:    From  51  to  64,  inclusive. 

A.  In  smnmarizing  the  delays  at  the  time  we 
made  it  clear, — we  noted  that  the  water-wall  tubes 
had  been  required  as  of  August  1st  for  Boiler  No. 
1,  which  was  the  date    shown  on  the  progress  chart. 
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which  is  Exhibit  No.  51.    It  was  shown  the  date 
on  which  the  water-wall  tubes  would  have  been  re- 
quired for  Boiler  No.  1,  which  was  August  1st.   In 
this  memoranda  we  show, 

The  Court:    What  exhibit  is  that? 

Mr.  Scholz:  That  is  your  interpretation  is  it 
not,  Mr.  Borst  ^ 

A.    Yes. 

Mr.  Scholz :  Your  interpretation  of  the  Progress 
schedule  ? 

Mr.  Gibson:  These  schedules  show,  or,  rather 
this  schedule  shows  when  they  started  a  certain 
miit  of  work,  and  it  shows  between  certain  times 
that  they  proposed  to  do  so  much  work  within  so 
many  days. 

The  Court:  Does  the  schedule  show  anything  in 
addition  to  that? 

A.  These  exact  items,  the  water-wall  tubes  for 
Boiler  No.  1,  Boiler  No.  2  and  Boiler  No.  3,  that 
is  the  particular  item  I  am  dealing  with  here, 

Q.  (Mr.  Watts,  interposing) :  In  other  words, 
Mr.  Borst,  [176]  the  water-wall  tubes  could  not  be 
installed  unless  they  were  on  the  job? 

The  Court:  This  exhibit  does  not  show  that.  It 
only  shows  that  the  tulles  were  required  on  a  cer- 
tain date. 

Mr.  Gibson :  The  proposed  progress.  This  shows 
that  they  proposed  to  do  a  certain  job.  It  doesn't 
mean  that  the  tubes  were  there,  or  were  not  there. 

Mr.  Scholz:     The  schedule  shows  the  immber  of 
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clays  that  will  be  required  to  do  a  certain  amount 

of  work. 

The  Court:    Is  that  correct? 

A.  This  schedule  shows  the  number  of  days  in 
which  that  was  to  have  been  comjjleted. 

Mr.  Scholz:  It  shows  the  number  of  days  that 
was  proposed  by  you? 

A.     Yes,  sir. 

Q.  (Mr.  A¥atts,  continuing) :  Was  the  work 
commenced?  A.     Yes,  sir. 

Mr.  Scholz:  This  is  merely  your  proposed 
schedule  showing  that  a  immber  of  days  would  be 
required  to  do  a  certain  unit  of  work? 

A.     Yes,  sir. 

The  Court:  That  is,  according  to  your  judg- 
ment ? 

A.     Yes,  sir. 

Q.  (Mr.  Watts,  continuing) :  Was  this  agreed 
upon  by  [177]  the  A.-E.-M.,  the  Government  and 
the  defv^ndant? 

A.  Yes,  sir.  This  was  the  logical  reasonable 
time  needed  that  was  agreed  upon. 

Q.  And  what  was  the  date  upon  which  you 
proposed  to  commence  the  installation  of  the  tubes 
for  Boiler  No.  1? 

A.  It  shows  August  1st  as  being  the  date,  this 
is  August  1st,  this  line  here  (indicating). 

Mr.  Scholz:     These  little  squares  are  days? 

A.     That  is  right. 

The  Court :  In  other  words,  that  is  the  proposed 
plan  of  operation? 
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Mr.  Watts:     That  is  the  agreed  i^laii. 

Tlie  Court:     It  is  a  i)lan  of  oi)eration ? 

A.     Yes,  sir. 

Mr.  Scliolz :  As  1  understand  you,  you  sulmiitted 
tliis  i)r()gi-ess  schedule  and  it  shows  a  number  of 
days  to  do  a  certain  miit  of  work.  You  submitted 
that  to  the  defendant,  and  you  testified  that  he  ap- 
proved of  this  progress  schedule? 

A.     That  is  right. 

Q.  (Mr.  Watts,  continuing) :  According  to  this 
progress  schedule,  on  what  date  was  it  necessary  to 
have  the  water-wall  tubes  for  Boiler  No.  1  on  the 
site  in  order  to  commence  the  installation  in  ac- 
cordance Avith  the  progress  schedule  agreed  upon? 

A.  For  Boiler  No.  1,  it  would  be  August  1st; 
for  Boiler  No.  2,  August  8th;  for  Boiler  No.  3, 
August  15th. 

Mr.  Scholz:  That  is,  providing  you  were  ready 
to  proceed  yourself,  and  the  materials  were  there? 

A.     Yes,  sir. 

Q.  (Mr.  Watts,  continuing) :  Were  you  ready 
to  install  the  tubes  on  August  1st? 

A.    Yes,  sir. 

Q.    In  Boiler  No.  1?  A.    Yes,  sir. 

Q.  Were  you  ready  to  install  the  tubes  on  Boiler 
No.  2  on  August  8th?  A.    Yes,  sir. 

Q.  Were  you  ready  to  install  the  water-wall 
tub(^s  on  Boiler  No.  3  on  August  15th? 

A.     Yes,  sir. 

Q.  AYere  they  j)resent  on  the  site  and  ready  for 
installation, — ready  for  your  company  to  install? 
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A.    No,  sir. 

Q.  When  were  the  tubes  for  Boiler  No.  1  ac- 
tually furnished?  A.     On  August  17th. 

Q.  When  were  the  tubes  for  Boiler  No.  2  ac- 
tually furnished.^   [179]  A.     September  20th. 

Q.  How  many  days  late  were  they  in  furnish- 
ing the  tubes  on  Boiler  No.  1? 

A.     Sixteen  days. 

Mr.  Gribson:  I  think  this  objection  should  })e 
made  to  the  statement  that  they  should  be  there; 
they  are  predicated  on  orders  from  this  plaintiff 
in  order  to  get  these  tubes  on  the  site,  and  there 
is  nothing  to  show  that  he  made  any  such  mitil 
the  last  of  August. 

The  Court:  I  have  in  mind  the  other  exhibits. 
In  other  words,  the  progress  chart  would  show  only 
the  thought  of  the  contractor.  This  would  have  to 
be  along  with  other  testimony  and  the  terms  of  the 
contract.  Now,  this  witness  might  testify  with  that 
in  mind. 

Q.  (Mr.  Watts,  continuing) :  When  were  the 
tubes  due  for  Boiler  No.  3? 

A.    August  15th. 

Q.     When  were  they  furnished? 

A.     September  20th. 

Q.  How  many  days  late  were  the  tubes  for  Boil- 
er No.  3  furnished?  A.     Thirty-six  days. 

Q.     When  were  the  headers  required? 

A.  The  headers  on  Boiler  No.  3  were  required 
on  the  [180]  start  of  the  job,  or  August  15tli,  at 
the  latest. 
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Mr.  Scholz :  You  say  ' '  required, ' ' — now,  this  ^Ya3 
taken  in  connection  with  everything  else,  the  con- 
tract and  the  other  evidence? 

Mr.  Gibson:  The  question  presupposes  an  or- 
der, and  there  is  no  testimony  of  any  order  given. 

The  Court:  In  Exhibit  17,  I  think, — no,  per- 
haps it  was  Exhibit  4  there  was  notice. 

Mr.  Gibson:  There  was  a  letter  that  there  was 
a  shortage  of  tubes. 

The  Court:  They  are  i)lacing  this  in  evidence 
to  show  the  difference  in  the  furnishing  of  this 
material,  and  by  that  the  difference  in  the  con- 
struction chart. 

Mr.  Watts:  I  have  a  deposition  subsequently  to 
be  introduced  which  will  show  that  these  boiler, — 
the  boilei'  tubes  were  already  on  order  by  the  Her- 
cules Comi)any  prior  to  July  10th,  prior  to  the  time 
the  contract  was  awarded.  These  tubes  were  all 
ordered,  and  he  put  them  on  notice  that  they  would 
require  them.    They  had  already  been  ordered. 

The  Court:  I  think  I  understand  both  comisei. 
You  may  proceed. 

Q.  (Mr.  Watts,  continuing):  Tell  the  Court 
when,  according  to  the  progress  schedule,  the  head- 
ers must  be  present  in  [181]  order  for  you  to  fol- 
low the  progress  schedule  agreed  to  by  the  de- 
fendants ? 

A.  The  headers  were  to  be  there  on  August 
15th,  and  they  were  received  on  Septeml^er  26th, 
whicli  was  forty-one  days  later. 

Q.     Now,  you  may  take  your  seat  again.    Tell 
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the  Court  what  type  and  by  whom, — strike  that, 
please,  Mr.  Reporter.  Tell  the  Court  by  what  type 
of  inspection  were  you  inspected,  and  by  whom, 
and  when,  in  connection  with  the  erection  of  these 
units  i 

A.  Day  to  day  inspection,  carried  on  by  Cory, 
Joslin,  and  in  addition  to  that  the  Area  Engineer 
had  ui  his  office  a  progress  scheduling  engineer  w^ho 
visited  the  job  nearly  every  day.  Mr.  Neubauer  was 
on  the  job  continuously  as  resident  engineer,  and 
he  inspected  them.  At  the  time  when  the  equip- 
ment was  placed  mider  hydrostatic  we  had  the 
service  of  the  Hartford  Steam  Boiler  Company, 
who  also  inspected. 

Q.  Tell  the  Court  whether  you  had  any  criti- 
cism in  writing,  or  verbal,  by  representatives  of 
the  defendant  from  the  beginning  to  the  end  of 
performance  with  respect  to  the  time  when  you 
requisitioned  the  material?  A.     No,  sir. 

Q.  Was  there  ever  any  criticism,  verbal,  or  in 
writing,  from  any  representative  of  the  defendants 
throughout  the  performance  of  the  contract  with 
respect  to  your  performance  [182]  so  far  as  delay 
is  concerned'?  A.     No,  sir. 

Q.  Was  there  any  criticism,  either  verbal  or  in 
writing,  by  any  representative  of  the  A.-E.-M.,  with 
respect  to  the  time  when  you  requisitioned  this 
material  ? 

A.  Mr.  Hagan  wrote  once  or  twice  inquiring 
about  the  requisitions. 
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Q.  Have  these  letters  been  introduced  during  the 
trial  .^  A.     Yes,  sir;  I  think  so. 

Q.  Was  there  ever  any  other  criticism  other 
than  those  letters  with  respect  to  the  time  these 
requisitions  v^ere  made?  A.     No,  sir. 

Q.  Has  there  ever  been  any  criticism,  either 
verbal  or  in  writing,  with  respect  to  the  delay  in 
the  performance  of  your  contract? 

A.     No,  sir. 

Q.  Has  there  ever  been  any  criticism,  either 
verlial  or  in  writing,  to  you,  or  your  company  from 
the  Contracting  Officer  about  the  time  you  requi- 
sitioned the  material?        A.     No,  sir. 

Q.  Has  there  ever  been  any  criticism,  either 
verbal  or  in  writing,  with  respect  to  any  delays  in 
the  performance  by  your  organization?  [183] 

A,     No,  sir. 

Q.  On  the  contrary,  will  you  tell  the  CouT't 
^v]iat  words  wore  used  by  tlie  Contracting'  Officer, 
or  his  re])resentative,  or  the  defendants'  rej)resen- 
tative,  Mr.  Wodlick,  about  yoTir  conduct  on  this 
job  i 

A.  Mr.  Pe^els,  our  i)resident,  visited  the  ])ro,iect 
and  talked  to  the  Area  Engineer  about  the  contract. 
Mr.  Matthews  told  Mr.  Fegels  that  our  work  was 
satisfact(^ry.  Mr.  Hagan  told  Mr.  Fegels  that  Borst 
and  his  work  is  satisfactory,  and  Mr.  Wed^ick  told 
Mr.  Fegels  that  onr  work  was  good,  that  it  was 
satisfactory. 

Q.  Have  you  had  any  complaints,  either  about 
the  time  you  requisitioned  this  material,  or  about 
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the  performance,  since  the  comi^letion  of  the  con- 
tvact  by  a  representative  of  Cory,  Joslin,  or  the 
A.-E.-M.,  or  any  contracting-  officer  i 

A.     No,  sir. 

Q.  Did  you  put  on  as  many  men  as  it  was  pos- 
sible to  use  when  the  material  arrived  on  the  site 
for  the  purpose  of  expediting  this  contract? 

A.     Yes,  sir. 

Q.     Did  you  work  overtime?  A.     Yes,  sir. 

Q.  Have  you  made  a  computation  in  the  last  two 
chiys  of  the  overtime  that  the  supervisory  person- 
nel worked  between  [184]  November  10th  and  De- 
cember 19th? 

A.  We  have  established  the  total  cost  of  the 
]jayroll  for  that  period  for  those  men. 

Q.  How  many  men  were  employed  as  a  part  of 
your  supervisory  personnel  between  November  10th 
and  December  19th, — how  many  men? 

A.     Eleven  men. 

Q.  Will  you  tell  the  Court,  Mr.  Borst,  what 
was  the  rei^ular  weekly  wage  in  totals  without  any 
Sunday  or  overtime  for  those  men  for  the  period 
from  November  10th  to  December  19th,  without  any 
overtime  ? 

A.  Without  any  ovei'time,  on  a  base  week, 
$8,267.53. 

Q.     1  said  without  any  overtime? 

A.     $4,278.83. 

Q.  Will  you  tell  the  Court  what  you  actually 
paid  these  saine  men,  includina:  overtime? 


200  Potver  Service  Corporation  vs. 

(Testimony  of  W.  Lyle  Borst.) 

A.     $7,163.83. 

Q.  In  other  words,  your  overtime  for  that  pe- 
Tiod,  the  t]iirt}--nme  days,  almost  doubled  your 
normal  payroll  for  these  eleven  men? 

A.     That  is  correct. 

Q.  Have  you  made  any  claim  for  that  additional 
cost  in  connection  with  this  claim,  so  far  as  the 
overtime  is  concerned?  A.     No. 

Mr.  Gibson:  May  T  have  a  notation  as  to  the 
exhibit,  Mr.  Watts? 

Mr.  Watts:  It  Exhibit  No.  65,  a  copy  of  which 
is  attached  to  the  brief  at  pa.^e  137,  to  j)a.2:e  111. 

Mr.  Clibsori:     Has  it  been  offered  as  an  exhibit? 

Mr.  Watts:     No,  but  it  will  be. 

Q.  (Mr.  Watts,  contiiuiing) :  Will  you  tell  the 
Court  whether  or  not  these  delays  to  which  you 
have  testified  are  or  are  not  reasonable,  in  your 
opinion? 

A.  'llie  delays  to  which  we  have  testified  aro 
accountable  by  virtue  of  delays, — 

Q.  (Interposing) :  Are  they  reasonable, — put  it 
this  Avay:  Did  the  defendant  furnish  the  materials 
here  within  a  reasonable  time  in  accordance  witli 
the  progress  schedules  agreed  upon? 

Mr.  Gibson:  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial, — whether  the  material 
Avas  furnished  within  the  time  specified  in  the  con- 
tract, tliat  is  the  ([uestiou. 

Mr.  Watts:     'I'he  schedule  is  required  by  the  con- 
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tract,  and  I  must  prove  that  tlie  dela3"s  were  un- 
reasonable. 

The  Court:  1  don't  think  it  is  material  to  i)ro^'e 
or  disprove  any  issue  here,  but  he  may  answer. 

A.  The  delivery  of  the  material  was  not  made 
in  time  [186]  reasonable  to  the  progress  schedule, 

Q.  Grive  me  one  illustration  of  what  you  mean 
by  that,  Mr.  Borst. 

A.  Particularly  the  tubes, — the  water-wall  tubes 
which  were  recjuired  for  the  No.  3  boiler  on  Auii'ust 
loth. 

Q.  How^  many  days  was  that  out  of  the  one 
hundred  twenty  day  period  that  the  tubes  w^ere 
required  ? 

A.  That  date  of  August  15th  was  some  thirty- 
two  days  after  the  commencement  of  the  work. 

Q.  1\)  be  perfectly  correct,  wasn't  it  thirty- 
three  days? 

A.  All  I'iri'ht,  tliirtv-three  days,  and  then  deliv- 
ery actually  was  made,  I  believe,  thirty-nine  days 
after  that:  so  that  the  actual  time  between  the 
starting  of  the  work  and  the  time  w^e  actually  got 
those  tubes  was  the  sum  of  thirty- three  plus  thirty- 
nine  days. 

Q.     Which  would  be  a  total  of  how  many  days? 

A.     Seventy-two  days. 

Q.  Which  would  leave  you  how  many  days  out 
of  the  hundred  and  tw^enty  to  complete  the  con- 
tract after  you  received  the  tubes? 

A.     Forty-nine  days. 
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Q.     And  — 

Mr.  Scliolz:  It  is  agreed  that  my  objection  goes 
to  all  tlio  testimony  of  this  kind  that  is  offered  and 
acce])ted?  [187] 

The  Court:  The  question  of  the  unreasonable- 
ness of  this  delay  would  not  be  material  as  far  as 
j)r<)viu,u'  the  damajj^es.  The  question  would  be  when 
lie  was  ]-eady,  and  how  much  he  was  delayed,  not 
v.hen  he  .2:ot  the  material.  I  will  admit  the  testi- 
]iioii\-,  however,  but  with  that  thought  in  mind. 

Air.  Watts:  In  my  brief,  I  have  cases  which 
hold  that  I  must  establish  that  the  delays  were 
mneasonable.  if  I  don't,  then  I  cannot  recover,  and 
the  only  way   I   can  establish  it  is  by  testimony. 

Tlie  Court:  The  thought  I  have  is  that  it  would 
not  make  any  difference,  unless  they  were  ready  to 
g'o  ahead  with  the  work. 

Mr.  (ribson:  Plus  the  fact  that  the  delay  was  a 
lircacli  by  the  defendant.  The  question  is  whethe""' 
the  remaining  forty-nine  days  was  a  reasonable 
time  to  (•()m])lete  that  unit. 

A.      ft  was  not  a  reasonable  time. 

Q.  (Mr.  AVatts,  continuing)  :  What  was  a  rea- 
sonable time  for  you  to  have  in  which  to  erect 
those  units?  A.     About  eighty-eight  days. 

0.  Wcn-e  you  ready,  able  and  willing  to  proceed 
with  the  erection  of  this  unit  eighty-eight  days  lie- 
fore   the   termination    of   the   contract? 

Air.  Scholz:  AVe  object  to  that  as  calling  for  a 
[188]  conclusion  of  the  witness. 
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The  Court:    He  may  answer. 

A.     Yes,  sir;  we  were  read}^ 

Q.  (Mr.  Watts,  continuing):  Tell  the  Court 
Avhether  or  not,  if  it  had  not  been  for  those  delays, 
that  you  w^ere  ready,  willing-  and  could  have  (com- 
pleted this  contract  within  the  one  hundred  and 
twenty  day  period  from,  the  date  you  commenced? 

A.     Yes,  sir;  we  were. 

Q.  The  actual  date  for  the  completion  of  tlie 
contract   was   what?  A.     December   19,   1944. 

Q.  The  date  that  you  were  supposed  to  complete 
was  what,  Mr.  Borst? 

A.     November  10th. 

Q.  Does  the  date  that  you  completed  aiJi)ear  on 
Exhibit  No.  64,  the  construction  schedule? 

A.     Yes,  sir;  1  think  it  does. 

Q.  Point  out  to  the  Court  the  condition  of  th.e 
progress  schedule  as  of  December  19th. 

A.  The  date  set  up  had  been  November  10th 
as  being  the  desired  date,  or  the  one  hundred  and 
twenty  days.  I  will  re])eat  this:  I'he  curve, — the 
original  curve  lettered  ''A"  shows  the  date  for  the 
desired  completion  by  November  10th;  [189]  the 
date  on  which  com])letion  was  carried  out,  being 
curve  ''B^',  is  December  19th. 

Q.  Now,  Mr.  Borst,  have  you  been  ])aid  the  full 
contract  price  as  modified  ? 

A.     Yes,  sir;  we  have. 

Q.  I  hand  you  Exhibit  No.  46,  will  you  state 
what  it  is? 
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(Whereupon  doennient  referred  to  was  mark- 
ed Plaintiff's  Exhibit  No.  46,  for  purposes  of 
identification.) 

A.  It  is  a  letter  from  Cory,  Joslin  to  the  Power 
Service  Corporation  dated  March  18th,  1946. 

Mr.  Watts:  We  offer  Exhibit  No.  46  in  evi- 
dence. It  is  a  receipt  dated  March  18th,  1946,  signed 
by  the  Power  Service  Corporation,  directed  to 
Cory,  Joslin,  and  it  recites:  '^ Power  Service  Cor- 
poration, 711,  Wesley  Temple  Building,  Minnea- 
polis, Minnesota.  Final  Payment  on  Subcontract  F. 
F.  No.  5  to  (xovernment  Contract  No.  W-461-En<r- 
10274,   $1,000.00. 

"Payment  in  full  exclusive  of  outstandine  claim 
of  Power  Service  Corporation  which  has  been  sub- 
mitted to  the  Chief  of  Engineers  for  decif?ion. 

POWER  SERVICE  CORP., 

/s/  P.  C.  GAFFNEY, 
Treasurer. ' ' 

and  it  has  the  seal  of  the  corporation.  [190] 

The  Court:  Is  there  any  objection  to  that  ex- 
hibits 

Mr.   Scholz:     No. 

The  Court:    It  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibit  No.  46,  for 
identification,  was  admitted  in  evidence.) 

Q.  (Mr.  Watts,  continuing:)  I  want  you  to  tell 
the  Court  about  the  claim  for  damages  that  you 
submitted   after   the   termination   of  the   contract. 
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What  period  of  time  elapsed  between  the  time  when 
the  job  was  completed  and  the  time  when  the  claim 
inv  damages  was  submitted  first? 

A.     Something  about  sixty  days. 

Q.     Can  you  give  the  exact  date? 

A.  The  completed  date  was  December  19th,  and 
I  think  the  first  claim  was  on  Februarj^  24th.  That 
was  roughly  the  date. 

Q.  Will  you  tell  the  Court  now  in  connection 
with  the  factors  that  you  took  into  consideration 
in  preparing  this  claim — tell  the  court  whether 
the  war  was  still  on.  A.     It  was. 

Q.  And  what  type  of  construction  was  it  pos- 
sible for  companies  of  your  type  of  company  to  get, 
or  obtain? 

Mr.   Scholz:     We  object  to  that  as  immaterial. 

Q.  Mr.  Watts:  The  explanation  of  the  question 
is  this:  [191]  Plaintiff  originally  submitted  a  claim 
to  the  defendant  for  $9,323.02.  Later  that  was 
amended,  or  changed,  to  $10,008.70.  At  the  present 
time  in  this  action  we  are  asking  for  $34,343.00 
in  damages.  I  want  to  demonstrate  to  the  Court 
exactly  what  factors  entered  into  the  amount  of 
the  claim  originally  submitted,  and  the  factors  that 
enter-  into  the  determination  of  damages  according 
to  the  law. 

Mr.  Gibson:  The  claims  speak  for  themselves. 
They  indicate  what  are  in  each  one  of  them. 

The  Court:  I  think  that  is  correct.  However, 
T  am  going  to  admit  this  iu   connection  with  the 
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nrlditioiia]  claim  you  filed  in  this  Court,  witli  the 
uuderstaiiding-  that  I  am  admitting  it  with  the 
receipt  and  settlement  in  mind.  If  the  Court  later 
determines  that  you  are  bound  by  the  settlement 
under  this  receipt,  then  this  testimony  would  be 
stricken  and  not  considered  by  the  Court. 

Mr.    Watts:     That  is   right. 

'i'he  Court:  With  the  thought  in  mind,  this  is 
my  question:  Whether  you  are  entitled  to  make 
settlement,  or,  rather  after  making  settlement  to 
make  any  addition  to  the  claim.  I  will  admit  your 
testimony  subject  to  its  being  stricken  when  the 
Court  passes  on  that  question. 

Mr.  Gribson:  And  we  have  an  objection  that  it  is 
[192]  incompetent,  irrelevant  and  inmiaterial,  and 
not  within  the  issues  of  this  case. 

The  Court:  Yes.  And  it  will  be  understood,  also, 
so  that  Counsel  will  not  be  waiving  any  rights, 
that  there  is  a  motion  to  strike  made  at  this  time. 
Is  that  satisfactory  I 

Mr.  Gibson:  Yes,  it  is,  your  Honor.  And  the 
motion  to  strike  is  presumably  in  the  record,  and 
the  Court  is  reserving  judgment  on  it? 

The  Court:  That  is  right.  It  gives  the  Court 
more  time  to  rule.  You  may  proceed  now. 

Q.     (Mr.  Watts,  continuing:)    The  war  was  on? 

A.     Yes. 

Q.  Wliat  source  was  open  to  your  organization 
for  contract  work  during  the  period  of  the  war? 

A.     The  contracts  primarily  were  war  ])rojects. 
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Q.  Did  you  during  this  period  have  any  nego- 
tiations— any  other  contracts  with  the  Government? 

A.  Yes,  sir;  we  had  them  in  a  general  way 
under  discussion. 

Q.     Tell  wliat  they  were. 

Mr.  Scholz:  I  don't  understand  the  i3ur])ose  of 
this. 

Mr.  Watts:  The  purpose  is  simply  this:  I  want 
[193]  your  Honor  to  put  himself  in  the  position 
of  this  plaintitf  when  they  set  down  to  figure  the 
original  claim,  and  unless  you  know  the  situatiojj 
they  wei'e  surroiuided  with  then,  you  cannot  j)ass 
ui)oii  whethe]'  or  not  that  did  constitute  a  waiver, 
that  is,  what  they  did  at  that  time  constituted  a 
waiver. 

Mr.  Scholz:  What  they  did  was  in  their  own 
juind.  We  are  guided  by  the  claim  they  did  submit. 
What  they  discussed  cannot  be  binding  uj)on  the 
defendant  in  this  action.  The  ultimate  fact  is  they 
submitted  a  claim.  What  they  thought  would  not 
be  binding  on  this  defendant. 

^Phe  Court:  T  think  you  are  right,  but  under 
the  former  ruling  that  all  of  the  testimony  will 
be  stricken  holds  that  they  camiot  go  beyond  that 
el  ail  VI,  h('  may  auswc]-. 

A.  Major  Matthews  here  at  the  Sunflower  had 
a  ])roject  in  mind  that  he  was  inquiring  whether 
he  would  be  interested  in  bidding  on. 

Q.     The   contract   involved    how  nuich  t 

A.     Prom  two  to  three  hundred  thousand  dollars. 
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Q.  What  other  contract  were  you  negotiating- 
for  with  the  Government? 

A.  A  ])(.»wer  |)h\nt  :\t  the  Gopher  Ordnance  at 
Rosemont,  Minnesota. 

Q.     Did  you  discuss  this  with  Major  Matthews? 

A.     Yes,  sir.   [194] 

Mr.  Gibson:  That  would  not  be  binding  u])ori 
the  defendant  here.  There  is  no  privity  between 
Matthews  and  the  defendant. 

Mr.  Watts:  We  concede  that,  but  there  is  a  i-e- 
imbursible  feature,  and  the  real  party  is  the  ])lain- 
tift'  and  the  Government. 

Mr.  Gibson:     Why  didn't  you  sue  them? 

T^he  Court :  That  is  immaterial  at  this  time,  gen- 
tlemen. This  contract  is  between  the  plaintitf  and 
the  defendant.  Now^,  this  should  not  influence,  and 
would  not  influence  the  Court.  If  the  case  were  be- 
ing tried  before  the  jur}^,  it  might  have  some  in- 
fluence, but  I  can  assure  you  it  does  not  influence 
the  Court  in  any  way. 

Q.  (Mr.  Watts,  continuing:)  Mr.  Borst,  will 
you  please  identify  the  docmnent  marked  Exhibit 
No.  29,  for  the  record. 

(Whereupon  the  docimient  referred  to  w^as 
marked  Plaintiff's  Exhibit  29,  for  ]mrposes  of 
identification.) 

A.  That  is  a  letter  addressed  to  Cory,  Joslin 
&  Macnsons  from  the  Power  Service  Corporation. 
It  is  dated  [195]  February  21st,  1945. 

Mr.  Watts:     I  offer  in  evidence  Plaintiff's  Ex- 
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liibit  No.  29,  which  the  witnCvSs  has  identified  as  a 
letter  dated  February  21st,   1945,  to  Cory,  Josliu 
&  Macnsons,  Kansas  City.  Missouri,  and  it  is  as 
follows : 

' '  Gentlemen : 

''We  wish  to  place  before  you,  for  your  consider- 
ation, our  claim  for  additional  compensation  in 
connection  with  our  L.  S.  Contract  No.  5  to  F.  F, 
Construction  Subcontract  No.  5,  Principal  Contract 
No.  W-461-Eng-10274,  dated  July  11th,  1944. 

"We  make  this  claim  for  additional  conpensa- 
tion  on  the  basis  of  the  fact  that  major  and  im- 
])ortant  materials  w^ere  not  on  the  job  when  re- 
quired. Because  of  this  delay  in  receiving  these 
materials  we  w^ere  miable  to  make  the  progress 
which  we  would  otherwise  have  been  able  to  make. 

''We  refer  particularly  to  the  water-wall  tubes 
for  all  three  boilers,  which  were  not  on  the  job 
when  work  began.  Also  we  refer  to  water-wall  head- 
ers which  were  furnished  in  error,  and  foi*  which 
entirely  new  headers  had  to  be  furnished. 

"The  importance  of  having  these  tubes  and  head- 
ers on  the  job  as  required  is  very  vital.  The  erec- 
tion of  [196]  a  steam  generating  unit  is  a  type 
of  work  which  must  be  done  with  a  very  definite 
sequence,  and  the  installation  of  the  water-wall 
tubes  and  headers  comes  y^ty  early  in  the  order 
of  work.  These  headers  and  tubes  must  be  installed 
and  rolled  in  before  the  boiler  can  be  given  a 
hvdrostatic  test.  The  boiler  must  be  tested  before 
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i\ny  real  amount  of  brickwork,  insulation  and  cas- 
ing can  be  installed.  This  work  must  be  complete 
before  instruments,  piping,  combustion  control  mis- 
cellaneous boiler  trim  can  be  installed. 

*'The  delays  on  these  headers  and  tubes  are  as 
outlined  below.  The  dates  given  as  required  dates 
are  as  provided  in  our  original  completion  schedule. 

''Boiler  No.   1: 

"Watei'-wall  tubes  required  August  1st.  Water 
wall  tubes  received  August  17th.  AVater-wall  tubes 
16  days  late. 

''TSoiler  No.  2: 

"Water-wall  tubes  required  August  8th.  Water 
wall  tubes  received  September  20th.  Water- wall 
tubes  43  days  late. 

''Boiler  No.  3: 

"Water- wall  tubes  required  August  15th.  Water- 
wall  tubes  received  September  20th.  Water-wall 
tubes  36  days  late.  Water-wall  headers  required 
at  start  of  [197]  Job— August  15th  latest.  Water- 
wall  headers  received  September  26th.  Water-wal! 
headers  41  days  late. 

"A  further  delay  was  experienced  because  of 
the  fact  that  a  further  error  was  made  by  the 
Boiler  Company  in  fabricating  water-wall  header  for 
No.  2  boiler.  This  header  was  made  with  holes  for 
three  and  one-half  inch  tubes  instead  of  three 
inch  tubes.  In  order  to  overcome  this  situation 
the  tubes  were  cut  off  and  new  stub  ends  supplied 
and  welded  on.  These  stub  ends  being  three  incli 
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on  one  end,  and  three  and  one-half  inch  on  the 
other  which  accomplished  a  connection  that  other- 
wise could  not  have  been  made  without  an  entirely 
new  header.  Work  on  this  boiler  was  held  u]- 
from  September  30th  until  October  18th  because 
of  this  difficulty. 

"We  were  also  delayed  because  of  boiler  tubes 
for  Boiler  No.  3,  which  were  found  to  be  defective 
and  iiad  to  be  replaced. 

"We  make  the  claim  for  additional  compensation 
to  cover  oui*  costs  of  four  weeks  additional  time 
required  by  us  over  the  time  which  would  have 
been  required  had  the  materials  been  on  the  job 
as  needed.  During  these  four  weeks  our  general 
overhead  expenses  for  super \dsion  and  for  rental 
of  equipment  were  as  follows:  [198] 

''Supervision: 

''W.  Lyle  Borst,  Chief  Engineer,  $400.00;  ex- 
])ense   $150.00. 

Emil  Nelson,  General  Su]jerintendent,  $400.00; 
expense,  $150.00. 

O.  0.  Thorndsen,  Pi])ing  Su])erintendent,  $673.- 
00;   expense   $150.00. 

James   A.    Hobbs,   Boilermaker   Superintendent, 

$H76.O0. 

Ray  B.  Shaw,  Purchasing  Agent,  $400.00. 
E.  W.  Ross,  Chief  Clerk,  $477.82;  expense  $150. 
James  P.  Krutzer,  Senior  Clerk,  $325.00. 
Jack  L.  Wright,  Junior  Clerk,  $241.50. 
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Hai>ey  Precht,  General  Boilermaker  Foreman, 

.Fred  M.  (loodsoc,  General  Pii)inii'  Foreman, 
$596.60. 

Rhea  F.  Moor,  Material  Control,  $484.69. 

CMiifoj'd  8.  Boyle,  General  Millwright  Foreman, 
$531.71. 

Total— $6,486.48." 
Then  follows  a  snbheading  of  ''Equiijment  Ren- 
tal," and  nnder  that  is  itemized  all  of  the  rental 
equipment,  naming  each  piece  specified  and  the  rate 
per  month,  and  the  total  rental  is  extended,  the 
total  being  $1,989.00.  Then  is  listed  the  i)rofit 
amomiting  to  $847.54,  which  makes  a  total  [199] 
of  all  of  those  items  of  $9,323.02.  And  now  I  will 
read  the  balance  of  the  letter: 

"We  wish  to  point  out  that  we  have  not  asked 
for  any  compensation  for  reduced  efficiency  in 
prosecuting  this  work.  This  reduction  in  efficienc}^ 
was  a  very  real  thing,  as  we  were  unable  to  effect 
economies  possible  when  one  operation  can  be  re- 
peated without  interruption  by  the  same  crew  of 
men.  l^his,  of  course,  was  not  possible  when  the 
material  was  not  on  hand  as  required. 

"We  therefore  ask  that  we  be  compensated  only 
for  the  direct  costs  given  herein  in  the  amount  of 
$9,323.02  for  the  delays  suffered  on  this  work. 
Yours  very  truly, 

POWER  SERVICE  CORP., 
By  W.  LYLE  BORST, 
Chief  Ensrineer." 
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A  carbon  copy  having  been  sent  to  Major  James 
E.  Matthews,  Area  Engineer,  C.  Howard  Murphy 
of  Lozier,  Broderick  &   Gordon;  J.   S.   Hagan  of 
Lozier,  Broderick  &  Gordon. 

The  Court:  Is  there  any  objection  to  the  admis- 
sion of  this  exhibit? 

Mr.  Scholz:  No;  except  that  it  is  claiming  ad- 
ditional compensation  under  the  contract. 

Mr.  Watts:  No,  sir;  it  is  for  breach  of  con- 
tract— [200]  not  additional  compensation. 

Mr.  Scholz:  It  says  that  it  is  for  additional 
compensation.  The  statement  by  counsel  is  not  bind- 
ing upon  the  Court  or  upon  us. 

The  Court:  It  only  goes  to  the  cjuestion  that  at 
least  they  had  asked  for  it. 

Q.  (Mr.  Watts,  continuing:)  Now,  Mr.  Borst, 
what  were  the  two  items  outside  of  profit  for 
which  you  claimed  direct  expenses? 

A.  Some  time  for  supervisory  staff,  and  the 
equii}ment  used  on  the  job. 

Q.  Had  you  ever  had  any  experience  before  in 
computing  a  claim  for  damages  for  breach  of  con- 
tract / 

Mr.  Scholz:  That  is  objected  to  as  incompetent, 
irrele^'ant  and  immaterial.  The  claim  speaks  for  it- 
self, and  any  attempt  for  any  excess,  or  to  make  a 
larger  claim,  is  not  relevant  here. 

The  Court:  It  may  be  admitted  subject  to  youi- 
objection. 
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Q.  (Mv.  Watts,  continuing:)  Had  you  had  any 
experience  ? 

A.     No ;  this  was  my  first  experience. 

Q.     You  are  not  a  lawyer?  A.     No,  sir. 

Q.     Have  you  ever  studied  law?   [201] 

A.     No,  sir. 

Mr.  Scholz:  I  shall  object  to  that  as  incompetent, 
irrelevant  and  immaterial.  I  will  say  that  some- 
times these  people  are  better  lawyers  than  those 
they  employ. 

The  Court:    At  least  he  says  he  is  not  a  lawyer. 

Q.  (Mr.  Watts,  continuing:)  Did  you  ever — 
strike  that,  please.  Did  you  get  a  rej:)ly  to  this 
letter  of  February  21st,  1945? 

A.  As  I  remember,  we  did — yes,  we  got  a  re- 
quest for  further  information. 

Q.  1  now  hand  you  exhibit  marked  Plaintiff's 
Exhibit  No.  31,  and  ask  you  to  identify  that  for 
the  record. 

(Whereuy)on  document  referred  to  w^as  mark- 
ed Plaintiif's  Exhibit  No.  31,  for  purposes  of 
identification.) 

A.  That  is  a  letter  from  Cory,  Joslin  &  Macn- 
sons  addressed  to  the  Power  Service  Corporation 
dated  March  3,  1945. 

The  Court:     Do  3^ou  have  any  objection  to  this? 

Mr.  KScholz:    No  objection. 

The  Court:    It  may  be  admitted. 

(Whereu])on  Plaintiff's  Exhibit  31  for  iden- 
tification, was  admitted  in  evidence.) 
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Mr.  Watts :  It  is  a  letter  addressed  to  the  Power 
Service  Corporation  signed  ''Cory,  Joslin  &  Macn- 
sons,  by  Karl  V.  Vasicek,  Project  Manager,"  for 
Cory,  Joslin  &  Macnson,  the  defendant,  and  it  is 
addressed  to  Mr.  Borst,  that  is,  [202]  called  to  the 
attention  of  Mr.  Borst. 

Q-  (Mr.  A¥atts,  continuing:)  Will  you  tell  what 
liapi)ened  so  far  as  Mr.  Wedlick  is  concerned  aj> 
])roject  manager  ? 

A.  Mr.  Yasicek  took  his  place  as  project  man- 
ager. 

Q.     And  was  Mr.  Wedlick  on  the  job? 

A.     Not  any  longer,  no,  sir. 

Q.  This  was  after  the  completion  of  the  con- 
tract, was  it  not?  A.     Yes,  sir. 

Mr.  Watts:    This  letter  reads  as  follows: 

* '  Cxentlemen : 

''We  wish  to  acknowledge  your  letter  of  Febru- 
ary 21st,  1945,  in  regard  to  your  claim  for  addition- 
al compensation  in  connection  with  Subcontract  No. 
5  to  Lump  Sinn  Contract  No.  5. 

' '  Before  your  claun  can  receive  serious  considera- 
tion it  will  be  necessary  for  you  to  establish  definite 
facts  ill  connection  therewith,  some  of  which  are  as 
follows: 

"1.  The  necessity  of  the  large  overhead  as  pre- 
sented in  the  letter. 

''2.  Proof  of  o\\Tiershii)  on  all  of  the  equipment 
mentioned. 
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'^3.  Necessity  for  retaining  each  and  every  piece 
of  said  equipment.  [203] 

"4.  Certified  receipts  on  the  rental  of  this  equip- 
ment. 

You  must  realize  that  in  order  for  Cory,  Joslin 
&  Macnsons  to  review  a  claim  such  as  yours  eacli 
and  every  fact  has  to  be  justified  so  that  a  recom- 
mendation may  be  made  to  the  Area  Engineer. 

Very  truly  yours, 

CORY,  JOSLIN  &  MACNSONS, 
By   KARL  V.  VASICEK, 

Pro j  ect  Mana  ger . ' ' 

There  was  a  carbon  copy  sent  to  Major  J.  E.  Mat- 
thews; J.  S.  Hagan,  and  C.  H.  Murphy,  and  T.  A. 
Dergance. 

Q.  (Mr.  Watts,  continuing:)  What  did  you  do 
after  the  receipt  of  this  letter  from  the  defendant 
dated  March  3rd,  1945,  Mr.  Borst? 

A.     We  prepared  some  supporting  data. 

Q.  Did  you  write  a  letter  subsequent  to  that 
date  to  the  defendant  with  respect  to  this  letter,  in 
response  to  it? 

A.     T  am  sure  that  we  answered  the  letter. 

Q.  Handing  you  what  has  been  marked  as 
Plaintiff's  Exhibit  No.  32  (1),  will  you  identify 
that  for  the  record,  Mr.  Borst? 

(Whereupon  document  referred  to  was  mark- 
ed Plaintiff's  Exhibit  32  (1)  for  purposes  of 
identification.)   [204] 
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A.  It  is  a  letter  to  Cory,  .Joslin  &  Macnsons 
from  the  Power  Service  Cor])oration  dated  March 
19,  1945. 

Q.  Will  you  state  whether  or  not  you  included 
a  certificate  from  Fegels  with  resx)ect  to  the  rental 
of  certain  equipment?  A.     Yes,  sir. 

Q.  Now,  will  you  identify  for  the  record  ex- 
hibit which  has  been  marked  Plaintiff's  Exhibit  32 

(2)  at  this  time. 

(Whereupon  document  referred  to  was  mark- 
ed Plaintiff's  Exhibit  132   (2)   for  i)urposes  of 
identification.) 
A.     This  was  the  list  of  equipment  which  had 
been  bi'ougiit  to  the  job  from  the  Fegels  Construc- 
tion Com])aiiy. 

Q.  Now,  identify  exhibit  32  (2)  for  the  record, 
Mr.   Borst. 

(Whereupon  document  referred  to  was  mark- 
ed  Plaintiff' 's  Exhibit  32   (2)    for  purpose  of 
identification.) 
A.     That  is   a  letter — that   is  what   I  meant,   a 
letter  from  the  Fegels  Construction  Company. 
Q.     Well,  that  is  right.  Will  you  identify  No.  32 

(3)  for  the  record. 

(Whereupon  document  referred  to  w^as  mark- 
ed  Ph\intiff''s  Exhibit  32   (3)   for  purposes  of 
identification.) 
A.     That  is  a  tabulation  for  the  record  giving  its 
reason   for  use,   and  a  statement  of  ownership. 
Q.     Attached  to   exhibit  32,   give  an   outline   of 


218  Power  Service  Corporation  vs. 

(Testimony  of  W.  Lyle  Borst.) 
each    [205]    cxJubit  that   is   attached  thereto,   and 
made  a  part  of  this  reply  to  the  letter  of  the  de- 
fendant asking  for  additional  information. 

A. ''  Til  ere  are  supporting  letters  and  invoices 
from  the  various  su])])liers  who  furnished  this 
equipmeiit. 

Q.    What  is  the  first  I 

A.  The  first  is  a  statement  of  i-ental  chai-ges  to 
tiu'  T^ower  Service  Corporation  from  E.  T.  Ben- 
nett, liawrence,  Kansas. 

Q.     And  the  next  is  what,  Mr.  Borst? 

A.  The  next  is  a  letter  from  English  Brothers 
Machinery  Conix)any,  Kansas  City,  Missouri. 

Q.     Ts  it  a  letter,  or  an  invoice? 

A.     It  is  an  invoice. 

Q.     And  the  next  one  is  what  / 

A.  An  invoice  from  the  Faetli  Company,  Kansas 
City,  Missouri. 

Q.     And  the  next? 

A.  The  next  is  from  English  Brothers  Machin- 
ery Compauy  of  Kansas  City,  Missouri,  and  there 
is  another  from  the  same  company,  and  then  the 
next  one  is  from  the  Faeth  Company  of  Kansas 
City.  Missouri,  and  the  next  is  from  the  Gopher 
Equi])ment  Company  of  Minneapolis,  Minnesota. 
Thore  is  another  from  the  English  Brothers  Mach- 
inery Company  from  Kansas  City,  Missouri;  the 
next  one  is  From  S.  I).  Callaway  Company  of 
Kansas  City,  [20H]  Missouri.  Do  you  want  me  to 
ii'o  tlirongh  nl!  of  thi'se.^ 
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Q.     Yes;  just  state  who  they  are  from. 

A.  \Yell,  here  is  one  from  Richards  &  Conover 
Hardwiire  Comx)any,  Kansas  City,  Missouri;  an- 
other from  Grinnell  Company,  Minneapolis,  Min- 
nesota and  St.  Paul,  Minnesota.  The  next  one  from 
the  Minneapolis  Iron  Store,  Minneapolis,  Mimie- 
sota ;  the  next  one  from  the  Victor  L.  Phillips  Con)- 
pany,  Kansas  City,  Missouri;  another  from  the 
Victor  L.  Phillips  Company  of  Kansas  City,  and 
the  next  one  is  from  the  same  company;  the  next 
one  is  from  the  same  company;  and  the  next  one 
is  from  the  same  company,  that  is,  the  Victor  L, 
Phillips  Company.  The  next  one  is  from  the  Victor 
I^.  Phillips  Company;  the  next  one  is  from  the 
Puritan  Com])ressed  Gas  Corporation,  Kansas  City, 
Missoui'i;  the  next  one  from  the  Libby  Welding 
Comj^any,  Kansas  City,  Missouri;  the  next  is  from 
the  Libby  Welding-  Company,  Kansas  City,  Mis- 
souri; the  next  one  is  from  Lutliy  Brothers,  In- 
(•or])orated,  Kansas  City,  Missouri.  The  next  one  is 
from  the  same  company,  the  Luthy  Brothers.  The 
next  is  from  the  Lufhy  Brothers,  and  the  next  one 
is  fi'om  the  Fegels  Construction  Company,  Limited, 
Minneapolis. 

Mr.  Watts:  Now,  then  the  Plaintiff  offers  in 
evidence  Exhibits  32  (1),  32  (2),  and  32  (3). 

The  Court:    Is  there  any  objection? 

Mr.  Scholz:    No  objection.  [207] 

The  Court:    They  may  be  all  admitted. 

(Whereupon   Plaintiff''s  Exhibit  32    (1),  32 
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(2),   and   32    (3),   for   identification    admitted 
in  evidence.) 

Ml'.  Watts:     Exhibit  Xo.  32   (1)   being  a  letter 
signed  by  W.  Lyle  Borst,  addressed  to  the  defen- 
dants  in  this   case,  and   dated  March   19th,   1945, 
reads : 
"Gentlemen: 

"We  have  your  lettei*  of  March  3rd  requesting- 
fiirtlior  information  regarding  our  claim  for  addi- 
tional (•om])ensation  in  connection  with  our  Sub- 
contract No.  5  to  Lump  Sum  Contract  No.  5. 

"In  answer  to  the  additional  information  whicli 
you  request  we  will  oft'er  in  the  order  requested. 

"1.  The  necessity  of  the  lai'ge  overhead  as  jjre- 
scnted  in  the  letter. 

"We  have  asked  for  payment  on  only  the  exact 
Jiien  whom  wo  employed  on  this  work  continuously 
in  supervisory  and  general  overhead  capacity. 
These  men  made  U])  the  minimum  organization 
which  could  have  been  used  in  view  of  the  large 
variety  of  work  handled,  and  the  trade  unions* 
requirements.  Basically,  we  employed  five  trades 
on  this  project,  viz:  Boilermakers;  steamfitters; 
millwrights;  brickmasons  and  pipe  coverers.  The 
last  two  liientioned  wore  handled  [208]  by  subcon- 
tracts. The  boilci  iiiaKers  and  tijp  steamfitters  both 
required  a  superintendent  and  foreman,  wHile  the 
millwrights  required  a  foreman  only.  Obviously 
tliis  organization  could  have  supervised  a  larger 
number  of  workmen  at  one  time  so  as  to  have  com- 
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pleted  the  works  sooner,  had  the  materials  been 
on  hand  as  required.  The  other  men,  such  as  time- 
keepers, clerks,  purchasing  agents,  etc.,  were  all 
essential  to  the  execution  of  the  work,  no  matter 
how  fast  or  slow  the  ])rogress.  We,  therefore,  have 
asked  for  compensation  for  this  groujj  of  men 
whose  performance  was  entirely  governed  by  the 
availability  of  matei'ials  Avith  which  to  work. 

*'2.  Proof  of  ownership  of  all  equipment  men- 
tioned. 

"3.  Necessity  for  retaining  each  and  every  j^iece 
of  said  equipment. 

"4.  Certified  receipts  on  the  rental  of  this  equip- 
ment. 

"We  have  prepared  a  tabulation  on  all  of  the 
equii)i)ient  listed  in  our  claim,  which  gives  the 
ownership  and/or  rental  suppliers'  names,  or  in- 
voices for  this  equipment,  as  the  case  may  be.  This 
tabulation  also  sets  forth  the  operation  for  which 
this  equipment  was  used. 

"Invoices  covering  rental  or  purchase  of  the 
equipment  [209]  have  also  been  enclosed. 

"We  trust  this  to  be  the  information  which  you 
desire  so  that  you  ma}^  give  full  consideration  to 
this  claim. 

Yours  truly, 

POWER  SERVICE  CORP., 
By  W.  LYLE  BORST, 

Chief  Engineer."  [210] 
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Q.  (Mr.  Watts,  continuing:)  Xow,  turn  back  to 
Kxliibit  No.  32  (1),  under  y)aragTaj)h  numbered 
four,  where  it  says,  "We  have  prepared  a  tabnla- 
tiou  on  all  of  tlic  e(iuii)ineut  listed  in  oui'  claim 
V  hicli  '^ivcs  the  ownership  and/or  rental  suppliers' 
nnines,  or  invoices  for  this  equixmient,  as  the  case 
may  be.  [211]  This  tabulation  also  sets  forth  the 
operation  for  which  this  equipment  was  used.  In- 
Aoices  covering  rental  or  purchase  of  the  equip- 
ment may  also  be  enclosed.  We  trust  this  to  be  the 
information  which  you  desire  so  that  you  may  give 
full  consideration  to  this  claim."  Now,  Mr.  Borst, 
is  this  tabulation,  marked  Exhibit  32(3)  the  tabula- 
tion you  referred  to  in  that  letter  to  the  defendant? 

A.     Yes,  sir. 

Q.  And  are  thos(^  letters  the  letters  to  Avhich  you 
i-ef erred  ?  A.     Yes,  sir;  that  is  right. 

Q.  T  hand  you  Exhibit  No.  33,  and  ask  you  to 
identify  it  for  the  record. 

(Whereupon  document  referred  to  wa5< 
marked  Plaintiff's  Exhibit  33,  for  purposes  of 
identification.) 

A.  That  is  a  letter  to  Oory-Joslin,  dated  June 
(),   1945  from  the  Power  Service  Corporation. 

ISIr.  Watts:  T  offer  in  evidence  Exhibit  No.  33 
wliicli  ri^ads  as  follows: 

^'Gentlemen:  Attention  Mr.  Karl  Y.  Yasecik. 

"It  has  been  some  time  since  we  have  had  aii>^ 
word   I'rom  vou  relative  to  our  contract  settlement. 
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"Would  appreciate  your  letting  us  know  wliat 
the  status  of  the  matter  is  at  this  time.  [212] 

''Yours  truly, 

POWER  SERVICE  CORPORATION, 

By  W.  LYLE  BORST, 

Chief  Engineer. ' ' 

The  Court:     Do  you  have  any  objection  to  that? 

Mr.  Scholz:     Nothing. 

The  Court:     It  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibit  33,  marked 
for  identification,  was  admitted  in  evidence.) 
Q.     (Mr.  Watts,  continuing:)     I  hand  you  docu- 
riient  which  has  been  marked  as  Plaintiff's  Exhibit 
Xo.  34.  Will  you  please  identify  that  for  the  record? 
(Whereupon     document     referred     to     was 
marked  Plaintiff's  Exhibit  34,  for  purposes  of 
identification.) 
A.     That  is  a  letter  from  Mr.  Yasicek,  or  from 
(V')ry-Joslin    &    Macnsons,    by    Karl    Yasiciek,    ad- 
dressed to  the  Power  Service  Company,  and  it  is 
dated  June  16th,  1945. 

Mr.  Watts :     We  offer  this  letter  in  evidence. 
The  Court:     If  there  is  no  objection,  it  may  be 
admitted. 

Mr.  Scholz:     I  will  wait  imtil  Mr.  Watts  reads 
the   letter. 

Mr.  Watts:     It  reads  as  follows: 

"Attention  W.  Lyle  Borst: 

''In  reply  to  your  letter  of  Jime  6th,  1945  rela- 
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tiAC  to  tlie  i)roceodings  of  your  claim  for  additional 
coiiiixMisation  [213]  to  your  contract  settlement,  we 
wis!)  to  adA'ise  that  this  claim  has  been  turned  over 
to  the  Eng■inoerill,^•  and  Legal  Departments  for  fur- 
ther investigation  of  facts  relative  to  same.  We 
( .\])(>ct  a  decision  in  the  matter  within  the  nexi  few 
days,  and  at  that  time  these  findings  will  be  pre- 
sented to  the  resident  engineer  for  his  final  dispo- 
sition. 

Yours  truly, 

KARL  V.  VASICIEK, 

Project  Manager." 

and  that  shows  a  carbon  co})y  to  Mr.  Hagen  and 
to  Phil  Dergance. 

Mr.  Scholz:     We  have  no  objection. 
The  Court:     It  may  be  admitted. 

(Whereupon  Plaintiff 's  Exhibit  34,  for  iden- 
tification, was  admitted  in  evidence.) 

Q.  (Mr.  Watts,  continuing:)  I  hand  you  Ex- 
hibit No.  35,  will  you  identify  that  for  the  record, 
please? 

(Whereupon  Plaintiff's  Exhibit  35,  being 
docn.ment  referred  to,  was  marked  for  purpose 
of  identification.) 

A.  T1  is  a  letter  frou)  the  Power  Service  Cor- 
Df.ration  to  Cory,  Joslin  &  Macnsons,  and  it  is  dated 
June  ;U)tli.  1945. 


W.  E.  Joslin,  Etc.  225 

(Testimony  of  W.  Lyle  Borst.) 

Mr.  Watts:  This  is  a  letter  from  the  plaintiff 
to  th(^  defendant,  and  it  reads: 

' '  Gentlemen : 

''In  reference  to  our  lump  sum  contract  Xo.  5,  to 
[214]  F.  F.  Construction  Subcontract  No.  5,  Princi- 
pal contract  numbered  W-461,  Engin.-10274,  dated 
Tilly  11th,  1944. 

"On  Felniiary  21st;  1945,  wo  submitted  a  claim 
to  your  company  for  additional  compensation  in 
connection  with  the  subject  contract.  Since  sub- 
mitting that  claim  we  have  given  the  matter  further 
(Consideration  and  now  withdraw, — wish  to  withd]'aw 
it,  and  submit  in  lieu  thereof  this  revised  chiim  for 
additional  compensation. 

"This  claim  is  based  upon  the  fact  that  due  to 
misleading  representations,  and  inconsistencies  in 
the  specifications  and  contract,  the  completion  of  the 
contract  was  delayed  forty  days,  and  seriously  m~ 
creased  our  cost  of  doing  the  work. 

'  ■'!'];('  '.o:itr;ict  required  completion  of  the  work  in 
one  hundred  twenty  days,  which  would  certainly 
have  been  accomplished  had  conditions  prevailed 
that  were  set  forth  specifically  in  the  contract  docu- 
ments. 

"Paragraph  5-04  (c)  of  the  contract  specifica- 
tions states:  'Nearly  all  of  the  materials  required 
for  the  work  has  been  stored  in  Power  House  No. 
1,  or  in  warehouses  adjacent  thereto.'  We  main- 
tain that  nearly  all  of  the  materials  required  for 
the  work  were  not  stored  in  Power  House  No.  L 
or  in  warehouses  adjacent  [215]  thereto. 
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"The  contract  under  paragraph  of  1-05  of  the 
specifications  states:  'The  subcontractor  will  be  re- 
(juircHl  to  commence  work  under  the  subcontract 
witliin  five  calendar  days  after  the  date  of  receipt 
])}■  liini  of  notice  to  proceed,  and  will  be  required  io 
prosecute  the  said  work  faithfully  and  energetic- 
a!]y,  and  to  complete  the  work  within  one  hundred 
and  twenty  calendar  days,  the  time  to  be  com- 
puted from  the  said  date  of  receipt  of  notice  to 
proeeed,  except  as  provided  hereafter  in  this  para- 
;:r;i])]i.'  This  paragraph  1-05,  coupled  with  para- 
.L;ra])li  5-04,  is  seriously  misleading  to  the  bidder, 
and  when  submitting  his  proposal  the  bidder  rightly 
assumed  conditions  that  did  not  exist,  and  as  a  con- 
se(|uence  he  bid  a  lower  figure  than  he  would  have 
had  the  true  facts  been  available  to  him.  Comple- 
tion in  one  hundred  twenty  days,  as  required,  be- 
comes a  physical  impossibility  because  an  impor- 
tant ])art  of  'the  materials  required'  were  not  avail- 
able. 

"The  critical  materials  that  seriously  delayed  and 
interfered  with  the  construction  program  were,  viz: 
Tile  water-wall  tubes  for  all  three  boilers,  and 
watei'-wall  headers  for  No.  3  boiler  which  were  not 
iiijinnractured  correctly  and  had  to  be  replaced,  and 
[216]  lieader  for  No.  2  boiler  which  was  manufac- 
■lurerl  iiieorrectly,  having  three  and  one-half  inch 
diameter  holes  instead  of  three-inch  holes,  and  mak- 
in^r  it  necessary  to  cut  off  the  ends  of  all  of  the 
tnbes  ent(M'ing  these  holes,  and  weld  on  a  short  sec- 
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tion  of  the  tube  formed  as  an  increaser  to  fit  the 

tlirec  and  a  half  inch  hole  drilled  in  error, 

''Our  pro])osal  and  construction  program  to  meet 
tb-(  contract  conditions  required  that  these  impor- 
tant items  were  to  be  on  the  job  available  for  instal- 
lation when  needed.  The  installation  of  the  water- 
vrall  tubes  should  be  done  early  in  the  erection  ])r<)- 
f.raiii,  and  their  installation  must  be  completed  be- 
'"oie  the  erector  can  proceed  with  the  hydrostatic 
tests,  the  erection  of  the  boiler  brickwork  and  cas- 
iur;,",  boiler  piping,  combustion  control  and  boiUn- 
trim. 

"After  being  awarded  the  contract,  and  while 
taking  inventory  of  the  boiler  materials,  it  was  dis- 
covered that  these  serious  shortages  existed.  To 
the  best  of  our  knowledge  no  one  connected  with 
the  Area  Engineer's  office,  Lozier,  Broderick  &  Gor- 
don, or  Cory,  Joslin  &  Macnsons  organization  was 
aware  of  this  shortage  until  after  the  contract  had 
lie  en  awarded.  In  the  time  allowed  for  preparation 
of  the  bid,  it  [217]  would  have  been  impossil)l(^  for 
any  bidder  to  have  determined  by  observation  prior 
to  the  letting  whether  or  not  there  was  a  shortage 
of  this  material,  as  to  have  done  so  would  have 
required  the  moving  and  handling  of  several  hun- 
dred tons  of  material,  and  would  have  re(]ui red 
much  more  time  than  was  available. 

"The  delay  occasioned  by  the  shortages  of  the 
above-mentioned  major  equipment  is  scheduled  as 
follows:  Where  w^e  have  stated  'material  required,' 
that  is  the  date  on  which  materials  should  be  avail- 


228  Power  Service  Corporation  vs. 

(Testimony  of  W.  Lyle  Borst.) 

nblc   i1*  we  were  to  complete  the  contract  in  the 

one  hundred  twenty  days  allowed." 

And  tlieii  follows  the  exact  enumeration  of  boiler 
(•]ic,  Uvi)  and  three,  and  I  see  no  necessity  of  read- 
ing; that,  and  then  we  proceed  again: 

"These  delays,  as  listed  above,  show  a  full  dehi}' 
of  forty-three  days,  and  we  therefore  claim  tlie 
t(^tpJ  delay  of  fort}^  days,  which  we  were  actually 
on  tlie  job  over  and  above  the  one  hundred  twenty 
days  prescribed  by  the  contract,  Paragraph  1-05  of 
oiitraot  specifications. 

"Our  claim  follows:  We  claim  for  additional 
coiiipensation  to  coA^er  our  costs  for  forty  days  addi- 
tional time  required  by  us  over  and  above  the  one 
hnndred  twenty  days  stipulated  by  the  contract. 
Notice*  to  [218]  proceed  with  the  work  was  received 
on  July  13,  1944,  so  that  we  should  have  completed 
our  work  on  November  9th,  1944,  but  due  solely  to 
shortage  of  critical  items  of  material  we  did  n(^t 
coni])lete  our  contract  until  December  19,  1944,  mak- 
\r\2:  a  delay  of  forty  days.  During  these  forty  days 
onr  ueneral  overhead  expense  for  supervision  and 
for  rental  equipment  was  as  follows:" 

And  then  follows  the  same  enumeration  as  to 
that,  and  these  different  sums  total  $5,759,94,  and 
^\\ih  tlie  payroll  taxes  and  social  security,  amount- 
in.o'  to  $198.39,  it  makes  a  total  of  $5,958.33,  which 
was  for  supervision,  and  there  is  a  note  at  the  bot- 
tom, "Expenses  paid  for  all  personnel  from  home 
ofiic(\"  Following  that  item  of  supervision  expense 
comes    the    schedule    headed,    ^'Equipment    i-ental 
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schedule,''  which  is  $2,313.33,  making  a  total  oE 
$8,271.66,  with  an  overhead  amounting  to  $827.16, 
wliich  makes  a  total  of  $9,098.82.  Added  to  that  is 
an  item  of  "margin,  ten  per  cent,  $909.88,  which 
makes  a  total  of  $10,008.70,  and  then  follow  the  last 
two  paragraphs  of  that  letter  which  read  as  follows: 

''We  feel  that  we  are  entitled  to  this  additional 
compensation  because  had  we  based  our  proposal 
on  (U)mpletion  in  one  hundred  sixty  days  instead  of 
one  hundred  twenty  days  these  figures  would  have 
bceu  [219]  included  in  our  estimate  and  computa- 
tions, but  due  to  the  misleading  information  and 
inconsistencies  in  the  contract  documents  we  could 
not  have  foreseen  the  fortj^  days  delay,  and  there- 
fore could  not  make  provision  for  it  when  bidding. 

''AVe  wish  to  point  out  that  our  operations,  al- 
though purposely  curtailed  and  paced  to  the  one 
hundred  sixty  days  was  at  all  times  up  to  the  re- 
vised schedule,  and  had  the  materials  been  avail- 
able there  is  no  doubt  but  that  the  one  hundred  and 
twenty  days  contract  date  would  have  been  realized. 

Yours  truly, 

POWER  SERVICE 
CORPORATION, 

By  W.  LYLE  BORST." 

Q.  (Mr.  Watts,  continuing:)  Did  you  get  a 
reply  to  this?  A.     Yes,  sir. 

Q.  I  now  hand  ,you  exhibit  marked  Plaintiff's 
Exhibit  No.  36,  will  you  identify  that  for  the  rec- 
ord? 
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(AVliereupon  document  referred  to  Avas 
marked  Plaintiff's  Exhibit  36,  for  purposes  of 
identification.) 

A.  It  is  a  letter  addressed  to  the  Power  Service 
Corporation  from  Cory,  Joslin  &  Macnsons.  It  is 
dated  July  11th,  1945.  [220] 

]\Ir.  Watts:  I  oft'er  in  evidence  Plaintilf 's  Exhibit 
No.  '36.  if  the  Court  please. 

The  Court :  If  there  is  no  object  to  No.  35.  it  will 
be  admitted. 

Mr.  Gibson:  All  this  is  subject  to  the  blanket 
objection. 

The  Court:  This  would  not  be  subject  to  the 
other  objection,  would  it  i  It  does  not  api)ly  to  the 
damages  ? 

Mr.  Watts:     It  applies  to  both  claims. 

The  Court:     Very  well.     You  may  go  ahead. 
(Whereupon,  Plaintiff's  Exhibit  No.  36,  for 
identification,  was  admitted  in  evidence.) 

Mr.  Watts:  This  letter,  Exhibit  No.  36,  reads  as 
follows : 

^'Attention  Mr.  W.  Lyle  Borst,  Chief  Engineer. 

''Re:  Claim  of  Power  Service  Corporation 
against  Cory,  Joslin  &  Macnsons  for  compensation 
in  addition  to  contract  price  set  forth  in  L.  S.  Sub- 
contract No.  5  to  F.  P.  Construction  Subcontract 
No.  5,  to  Principal  Contract  No.  AV-461-Eng.  10274. 

"Gentlemen: 

"This  again  acknowledges  receipt  of  your  letter 
of  February  21,  1945,  in  which  you  demand  com- 
pensation in  the  amount  of  $9,323.02,  in  addition  to 
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the  contract  [221]  price  set  forth  in  the  a])ove  men- 
tioned L.  S.  snbcontract  bv  reason  of  your  state- 
ment 'Major  and  important  material  was  not  on  the 
job  when  required',  j^articularly  water-wall  tulles 
and  i^roper  water-wall  headers.  Further,  this  ack- 
nowledges receipt  of  your  certificate  of  ownershi]) 
of  certain  items  of  equipment,  dated  March  14th, 
1945,  and  also  yomy  letter  of  March  19th,  1945,  with 
its  enclosed  receipts  for  the  payments  of  rentals 
by  you  on  certain  rented  equipment.  This  letter 
also  acknowledges  receipt  of  your  letter  of  June 
30th,  1945,  mider  and  by  the  terms  of  which  you 
have  revised  your  demand  as  set  forth  in  your  letter 
of  Fe]')ruary  21st,  1945,  to  the  extent  that  the  orig- 
inal amount  thereof  has  been  increased  to  $10,- 
008.70. 

"Please  be  advised  that  Cory,  Joslin  &  Macn- 
sons  has  made  a  careful  study  of  the  facts  stated  in 
all  of  the  foregoing  letters  as  a  result  of  which 
Cory,  Joslin  &  Macnsons  is  unable  to  determine, 
first,  the  actual  number  of  days  of  delay,  if  any, 
chargeable  to  the  alleged  delayed  delivery  of  water- 
wall  tubes  and  proper  water-wall  headers;  second, 
the  true  and  correct  amount  of  your  claim;  and 
third,  the  part  of  your  claim,  if  any,  properly 
chargeable  to  the  alleged  delay  of  delivery  of  said 
materials. 

''Accordingly,  Cory,  Joslin  &  Macnsons  is  here- 
witli  [222]  denying  your  claims,  and  both  of  them, 
in  their  entirety. 

"I]i  connection  with  this  denial  your  attention  is 
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diiected  to  paragraph  1-11  of  the  specifications  at- 
tached to  and  made  a  part  of  said  L.  S.  Subcontract 
No.  5,  and  to  Article  Six  on  page  8-D  of  said  sub- 
contract. 

Very  truly  yours, 

CORY,  JOSLIN  &  MACNSONS, 
By   CARL  V.  VASICIEK, 

Pro j  ect  Manager, ' ' 

and  that  indicates  that  a  carbon  copy  was  sent  to 
P.  Dergance,  J.  Hagan,  and  Major  Thomas. 

The  Cou.rt:  So  that  the  record  will  be  clear,  this 
general  objection  only  rmis  to  the  testimony  in  re- 
gard to  the  additional  amount  of  the  claim  that  was 
filed  after  the  receipt  given  in  settlement.  I  take 
it  there  is  no  general  objection  to  this  exhibit. 

Mr.  Gibson:  I  understood  that  we  had  an  ob- 
jection against  the  admission  of  this  testimony  with 
reference  to  Counts  two  and  three,  with  reference 
to  the  reformation  of  the  contract. 

The  Court:  I  am  afraid  that  Counsel  has  gotten 
away  from  that  phase  of  it.  There  was  a  statement 
made  that  when  you  were  introducing  testimony  in 
connection  with  Count  [223]  that  you  were  doing 
it,  and  so  that  the  record  would  be  clear,  you  were 
to  tell  us  that  the  testimony  was  being  offei-ed  in 
support  of  Counts  two  and  three.  Now,  I  take  it 
that  a  good  deal  of  the  testimony  has  been  intro- 
duced on  these  various  counts? 

Mr.  Watts :  That  is  right,  and  I  neglected  to  call 
your  Honor's  attention  to  it. 
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Mr.  Gibson:  I  thought  this  was  all  in  support 
of  Counts  two  and  three,  and  I  imderstand  now  this 
is  going  in  as  to  the  Count  one. 

The  Court:  I  think  we  will  have  to  have  that 
understanding.  I  think  you  are  right  that  some  of 
this  would  not  be  admissible  to  Count  one,  but  a 
great  deal  of  it  is  put  in  as  to  Count  one.  When 
Counsel  left  Counts  two  and  three  he  was  to  say 
that  the  testimony  he  was  now  introducing  was  in 
support  of  Count  one. 

Mr.  Watts:  That  is  true.  I  neglected  to  advise 
your  Honor,  but  I  will  say  that  I  am  inclined  to 
think  that  this  would  be  admissible  mider  either 
of  the  counts. 

Mr.  Gibson:  I  take  it  from  counsel's  statement 
that  if  this  was  admissible  it  was  admissible  under 
Count  one  as  well  as  under  Counts  two  and  three. 
For  the  sake  of  the  record  I  would  like  to  have  the 
objection  go  to  Count  one.  If  the  Court  reforms 
the  contract  as  suggested  in  [224]  Count  two  then 
this  would  be  admissible  under  Count  three,  and  I 
register  my  objection  to  this  under  Count  one  now, 
that  is,  under  the  contract  as  it  now  exists  under 
Section  1-05  of  the  general  clause,  and  under  Article 
three  of  the  subcontract.  They  show  receipt  of  a 
lump  sum  and  nothing  else. 

The  Court:  This  testimony  does  not  prove  any- 
thing. It  simply  shows  the  actions  on  the  part  of 
the  plaintiff  in  presenting  its  claims. 

Mr.  Gibson:  I  am  referring  now,  your  Honor, 
to  the  bulk  of  the  testimonv  introduced  here.  When 
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the  Coiii't  said  that  counsel  should  let  him  knoAv 
when   he   was   putting-   in   testimony   as   to   Count 
one, — 

The  Court  (interposing:)  He  is  on  the  question 
of  damages,  as  I  understand  it. 

Mr.  Gibson :  I  understand  his  jjurpose  is  to  <3lt'er 
it  as  such,  and  I  want  to  object  to  it  as  not  ad- 
missible under  the  contract. 

Mr.  Watts:  I  offer  it  for  both  Counts, — Count 
one  and  Count  three.  My  understanding  of  the 
})rocedure  under  the  new  rules  that  the  Court  is 
now  acting  under,  and  I  understand  will  follow  the 
rules  in  effect  now,  and  under  those  I  understand 
the  Court  is  now  receiving  testimony,  and  that  that 
testimony  may  appty  to  any  issue  in  the  action. 

The  Court:  Yes,  that  is  true,  Init  counsel  is  en- 
titled to  have  his  record,  so  that  a  ruling  of  the 
Court  may  be  made  and  so  that  it  be  may  reviewed 
by  the  Higher  Court  if  necessary,  and  they  have  not 
had  an  objection  in  the  record  as  to  Count  one  at 
this  time,  and  the  Court  stated  to  you,  Mr.  Watts, 
that  whenever  you  transferred  back  to  Count  one 
you  would  advise  the  Court,  and  then  this  general 
objection  would  be  made,  if  they  desired.  I  think 
the  only  way  to  handle  it  is  that  the  general  ob- 
jection,— T  am  not  sure  how  to  handle  it.  The  Court 
is  in  the  position  of  determining  now  what  iproof 
applies  to  Count  one,  if  it  does,  and  rule  that  it 
does  apply  to  that  Count.  I  think  I  will  ask  that 
the  objection  be  reinsated  in  the  record  so  that  they 
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would  not  be  waiving  their  right  to  the  objection  to 

any  testimony  in  here  as  to  Count  one. 

Mr.  Watts:  And  may  the  record  show  from  this 
Ijoiiit  forward  that  I  am  offering  all  the  testimony 
as  to  Counts  one,  two  and  three. 

Mr.  Gibson:  At  this  time  I  want  the  record  to 
show  that  we  object  to  any  testimony  on  the  ques- 
tion of  damages  as  to  Count  one,  on  the  theory  that 
Count  one  covers  the  contract  as  is,  and  does  not 
provide  for  any  damages.  It  is  incompetent,  ir- 
relevant and  immaterial,  and  without  the  terms  of 
the  contract  as  written.  [226] 

Mr.  Watts :  I  think  that  is  premature.  I  am  not 
proving  the  measure  of  damages.  I  am  establishing 
that  the  claim  was  made  and  filed.  I  am  not  trying 
to  prove  damages  now.  I  am  establishing  the  fact 
that  we  made  a  claim,  and  then  we  will  come  back 
and  establish  the  damages  later. 

The  Court:  I  am  not  sure  now  what  state  the 
record  is  in,  but  I  think  you  may  proceed,  and  in 
making  my  rulings  I  will  endeavor  to  clear  this  up. 

Q.  (Mr.  Watts,  continuing:)  Will  you  please 
identify  Exhibit  No.  37  for  the  record? 

(Whereupon    document     referred    to     was 

marked  Plaintiff's  Exhibit  No.  37  for  purposes 
of  identification.) 

A.     That  is  a  letter  addressed  to  Cory,  Joslin  c^- 
Mar-nsons  from  the  Power  Service  Corporation. 
Mr.  Watts:    I  offer  Exhibit  No.  37  in  evidence  at 
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this  time.   It  is  a  letter, — and  if  there  is  any  ques- 
tion about  the  previous  exhibit,  I  \\i\\  re-offer  that. 

The  Court:    That  is  the  letter  denying  liability? 

Mr.  Scholz:     We  have  no  objection  to  that. 

The  Court:    It  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibit  36  for  iden- 
tification, was  admitted  in  evidence.)   [227] 

Q.  (Mr.  Watts,  continuing:)  Now,  will  you 
please  identify  exhil^it  marked  No.  41  for  the 
record  ? 

(Whereujjon  document  referred  to  was 
marked  Plaintiff's  Exhibit  41  for  x^urposes  of 
identification.) 

The  Court:  Mr.  Watts,  what  happened  to  Ex- 
hibit No.  38? 

Mr.  Watts:  No.  38  was  introduced  some  time 
ago,  and  as  I  recall  now  it  was  also  read  into  the 
record. 

The  Court:  A^ery  well.  I  was  not  exactly  clear 
on  that.   You  may  proceed. 

Q.  (Mr.  Watts,  continuing:)  Now,  Mr.  Borst, 
identify  Exhibit  No.  41  for  the  record. 

A.  No.  41  is  the  copy  of  a  letter  to  Major 
Thomas, — Major  Homer  D.  Thomas,  Area  Engi- 
neer, and  it  is  from  the  Power  Service  Corporation. 
It  is  dated  July  24th,  1945. 

Mr.  Watts :  We  offer  Exhibit  No.  41  in  evidence, 
which  is  as  follows: 
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^'Dear  Major  Thomas: 

''Reference  our  Lump  Sum  Contract  No.  5  to  F. 
F.  Construction  Subcontract  No.  5,  Principal  Con- 
tract No.  W-461-E]ig.-10274,  dated  July  lltb.  1944. 

''On  Jmie  30tli,  1945,  we  submitted  a  claim  to 
[231]  Cory,  Joslin  &  Macnsons  for  additional  com- 
pensation in  connection  with  the  subject  contract. 
This  claim  was  submitted  in  lieu  of  a  similar  claim 
Avhich  had  been  made  on  February  21st,  and  which 
we  mthdrew. 

"This  claim  of  June  30th,  1945,  has  been  denied 
by  Cory,  Joslin  &  Macnsons  and  we  are  now  sub- 
mitting this  claim  to  you." 
and  then  follows  the  claim,  which  totals  $10,008.70. 

The  Court:     Is  there  any  objection? 

Mr.  Scholz:  I  understand  you  are  filing  the 
claim  pursuant  to  contract  1-11,  and  if  denied  you 
may  take  an  appeal  under  the  contract.  If  that  is 
the  purpose  we  have  no  objection.  If  there  is  any 
other,  or  any  hidden  purpose,  we  will  object. 

Mr.  Watts :  I  will  tell  you  the  purpose :  The  pur- 
pose is  to  bring  all  of  the  facts  before  the  Court. 
The  truth  of  the  matter  is  that  under  the  law  the 
plaintiff  had  no  right  to  follow  the  procedure  it  is 
following.  We  are  coming  to  the  point  where  the 
chief  engineer  ruled  this  was  not  proper  procedure. 
We  cannot  file  a  claim  for  damages  before  the  En- 
gineer, and  that  we  had  to  come  to  a  civil  court. 

The  Court:  That  is  a  matter  for  the  Court's 
decision.   This  exhibit  may  be  admitted.  [232] 
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Q.  (Mr.  Watts,  continuing:)  Will  you  please 
identify  Plaintiff's  Exhibit  No.  41-A? 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  41-A  for  purposes 
of  identification.) 

A.  It  is  a  letter  from  the  War  Department, 
United  States  Engineers'  Office,  to  the  Power 
Service  Corporation,  dated  August  31st,  1945. 

Q.     Signed  by  whom? 

A.     Signed  by  Major  Thomas. 

Mr.  Watts :    I  will  read  this  letter. 

The  Court :    Before  you  start  on  that,  Mr.  Watts, 
we  will  take  a  recess  for  fifteen  minutes. 
March  20th,  1947,  3:15  p.m. 

Mr.  Watts :  I  now  offer  in  evidence  exhibit  which 
has  been  marked  Plaintiff's  Exhibit  41-A.  It  is  a 
letter  dated  August  31st,  1945,  addressed  to  the 
Power  Service  Corporation,  Minneapolis,  Minne- 
sota. 

Mr.  Gibson:  We  object  to  it  as  incompetent,  ir- 
relevant and  immaterial,  to  either  the  point  of 
reformation  of  the  contract,  or  the  question  of  dam- 
ages. Counsel  has  made  a  statement  here  as  to  his 
remedy  being  by  claim  in  a  court  of  comi^etent 
jurisdiction. 

The  Court :  You  may  read  the  exhilnt.  The  Court 
will  rule  later  on  this.  [233] 

Mr.  Watts:    Exhibit  No.  41-A  is  as  follows: 

"Gentlemen: 

"Reference  is  made  to  your  letter  of  July  24th, 
1945  a])f)ealing  (under  Article  Six  of  3^our  subcon- 
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tract)  from  the  denial  of  your  claim  by  Cory-  Joslin 
&  Macnsons  for  payment  of  $10,008.70  as  additional 
costs  incurred  as  a  result  of  the  increased  time  for 
completion  of  your  subcontract  No.  5  to  F.  F.  Con- 
struction Subcontract  No.  5  to  principal  contract 
No.  W-461-Eng.-10274.  Said  subcontract  No.  5  pro- 
vides for  the  complete  erection  of  boilers  in  Power 
House  No.  1  at  the  Sunflower  Ordnance  Works, 
Jo]nis(^]i  County,  Kansas. 

"Your  acceptance  of  the  subject  subcontract  was 
qualified  (in  anticipation  of  filing  the  subject 
claim)  by  attaching  thereto  the  following  quoted 
appendage : 

"  'This  contract  is  signed  and  executed  by  the 
Power  Service  Corporation  without  any  intent  on 
the  part  of  the  Corporation  to  abandon  or  waive 
any  right  which  it  may  have  to  submit,  prove  and 
collect  damages  by  reason  of  the  late  delivery  of 
materials  notwithstanding  the  provisions  of  para- 
graph 1-05  of  the  specifications.' 

''Your  rights  to  file  claims  as  asserted  in  the 
above  quotation,  were  fully  protected  and  provided 
for  [234]  in  Article  six  of  the  subcontract  and  para- 
graph 1-11  of  the  specifications  thereto.  The  under- 
signed finds,  however,  that  the  above  quoted  ap- 
pendage in  no  manner  modifies  the  provisions  of  the 
sul^eontract  or  specifications  made  a  part  thereof, 
and  therefore  the  bearing  of  paragraph  1-05  of  the 
s])(-cifications  (referenced  in  the  appendix)  on  the 
su])ject  claim  must  be  considered  in  the  light  of  the 
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express  unaltered  wording  thereof  as  hereinafter  set 

forth. 

"Subparagrax)h  (a)  of  article  one  of  the  sul^con- 
tract  provides  that  the  work  performed  under  the 
subcontract  must  be  commenced  and  completed  in 
accordance  with  paragraph  1-05  of  the  specifica- 
tions. Subparagraph  (a)  of  said  paragraph  1-05 
provides  as  foUow'S: 

''  'The  subconstructor  will  be  required  to  com- 
mence work  under  the  sulicontract  within  five  cal- 
endar days  after  the  date  of  receix)t  b}'  him  of 
notice  to  proceed,  and  wall  be  required  to  prosecute 
said  work  faithfully  and  energeticallj^,  and  to  com- 
plete the  work  within  one  hundred  twenty  calendar 
days,  the  time  to  be  computed  from  said  date  of  re- 
ceipt of  notice  to  proceed,  except  as  provided  here- 
after in  this  paragraph.' 

"Inasmuch  as  you  acknowledged  receipt  of  the 
notice  to  proceed  on  July  13th,  1944,  you  were  (in 
accordance  [235]  with  the  above  quoted  paragraph) 
required  to  complete  performance  by  November 
10th,  1944. 

"All  work  was  not,  how^ever,  completed  by  the 
aforementioned  date  of  November  10th,  1944,  and 
it  was  considered  that  an  extension  of  thirty-six 
calendar  days  (or  to  December  16th,  1944)  was 
justified.  Accordingly,  Modification  No.  3  Change 
Order  providing  in  part  for  such  extension  w^as 
submitted  to  you  for  acceptance.  You  refused  to 
accept  the  time  extension  on  the  basis  that  accept- 
ance of  same  w^ould  possibly  constitute  a  waiver  of 
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your  rights  to  reimbursement  of  the  increased  costs 
incurred  during  the  thirty-six  calendar  days  in- 
creased time  for  completion.  In  accordance  with 
your  request,  Modification  No.  3  was  rewritten,  and 
as  finally  executed  provided  only  for  construction 
change  items  and  no  ijrovision  was  made  foi*  addi- 
tional time. 

"Your  attention  is  invited  to  the  fact  that  your 
refusal  to  accept  the  additional  time  originally  pro- 
Aided  in  Modification  No.  3  was  contrary  to  that 
portion  of  Paragraph  1-05  (e)  which  stipulates  that 
'It  is  distinctly  miderstood  and  agreed  that  the  sul)- 
constructor  will  accept  additional  time,"  (under- 
scoring supplied)  ''as  authorized  in  said  modifica- 
tion. 

"It  is  further  found  that  the  entire  amount 
claimed  [236]  ($10,008.70)  represents  your  com- 
putation of  expenses  incurred  during  the  increased 
time  for  comjiletion.  Allowance  of  such  costs  is  ex- 
pressly x^i'*-'iiibited  l)y  paragraph  1-05  (e)  in  ac- 
cordance with  which  you  are  required  to  accejit  any 
additional  time  allowed  'in  full  satisfaction  of  the 
delays  encountered'  and  Cory,  Joslin  &  Macnsons 
'  will  not  be  liable  for  any  ex^jenses  incurred  by  the 
subconstructor  as  a  result  of  the  increased  time  for 
completion.'  (Underscoring  supplied.)  The  con- 
tracting officer  finds  that  your  claim  is  on  a  basis 
clearly  in  direct  contradiction  to  the  latter  quoted 
provisions. 

"Your  claim  is,  therefore,  denied. 
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"Youi-  attention  is  invited  to  your  rights  to  ap- 
peal to  the  Chief  of  Engineers  from  the  foregoing- 
decision  within  thirty  days  from  the  date  of  this 
decision,  as  i:)rovided  in  Article  Six  of  the  sub- 
contract. Processing  of  such  an  ax)peal  through  the 
undersigned  Contracting  Officer  will  expedite  action 
thereon. 

Sincerely  yours, 

HOMER  D.  THOMAS, 
Major,  Corps  of  Engineers, 
Contracting  Officer."   [237] 

^tr.  (xibson:  My  objection  is  before  the  Court. 
I  don't  see  what  it  has  to  do  with  this  case.  It  is 
an  attempt  to  have  this  Court  affected  by  the  rul- 
ing of  the  Area  Engineer. 

The  Court:  I  think  that  is  correct.  It  would 
only  be  admissible  as  showing  the  different  steps 
taken  by  the  Engineer,  and  it  could  not  influence 
this  Court.  That  is  plain  to  be  seen,  that  this  Court 
could  not  be  influenced  by  that  decision,  because 
this  decision  is  up  to  the  Court,  and  not  to  the  en- 
gineer. I  am  going  to  accept  this  exhibit,  just  for 
the  reason  that  I  don't  want  to  pass  finally  on  this 
question  hurriedly.  It  will  be  accepted  subject  to 
the  objection,  and  it  will  also  be  understood  that  a 
motion  to  strike  is  made  at  this  time.  The  Court 
will  take  it  under  advisement,  but  I  cannot  now 
see  any  j)urpose  for  its  admission  except  to  show 
the  steps  taken  in  connection  with  his  contract,  and 
the  fact  that  he  had  presented  his  claim. 
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Mr.  Watts:  Very  well.  Your  Honor.  Now,  1 
will  proceed  with  my  examination. 

The  Court:    Yes;  go  ahead. 

(Whereupon    Plaintiif's    Exhibit    41- A    for 
identification,  was  admitted  in  evidence.) 

Q.   (Mr.  Watts,  continuing :)    Please  identify  Ex- 

hi])it  [238]  No.  42  for  the  record  now,  Mr.  Borst. 

(Whereui^on     document     referred     to     was 

marked   Plaintiff's   Exhibit   42,    for   purposes 

of  identification.) 

A.  Exhibit  No.  42  is  a  letter  dated  Septem))er 
7th,  1945,  addressed  to  the  United  States  Engi- 
neers' Office,  Sunflower  Ordnance  Works,  Kansas 
City,  Missouri,  and  it  is  from  the  Power  Service 
Corporation. 

Mr.  Watts:  I  offer  in  evidence  Exhibit  No.  42, 
which  is  signed  by  Mr.  Borst,  and  addressed  to  the 
United  States  Engineers'  Office  for  the  attention 
of  Major  Homer  I).  Thomas,  Contracting  Officer. 

Mr.  (xibson:  May  my  last  objection  apply  to  the 
proposed  exhibit,  which  is  No.  42,  as  I  undei'stand 
iVl 

Mr.  Watts:    That  is  right,  Exhibit  No.  42. 

Mr.  Scholz:  So  that  the  Court  may  be  fully  ad- 
vised, I  think  your  Honor  should  keep  in  mind  this 
Article  Six,  which  is  as  follows:  ''All  disputes  con- 
cerning questions  of  fact  arising  under  this  subcon- 
tract shall  be  decided  by  the  Contracting  Officer, 
whose  decision  shall  be  in  writing,  subject  to  appeal 
by  either  party  hereto  within  thirty  days  from  the 
receipt  of  the  Contracting  Officer's  decision  to  the 
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Chief  of  Engineers,  whose  decision  shall  be  final 
and  conclusive  upon  the  i)arties  hereto.  Notwith- 
standing   this   provision,   the   subconstructor   shall 
diligently  i^roceed  with  the  [239]  work  as  directed." 

The  Court :  I  see  your  position,  but  it  is  a  matter 
that  I  don't  want  to  pass  on  hastily.  You  may  pro- 
ceed, Mr.  A¥atts. 

Mr.  Watts:  This  letter  reads, — it  has  reference 
to  the  same  contract  that  we  have  referred  to  in 
many  of  these  other  exhibits: 

"Receipt  is  acknowledge  of  your  letter  of  Au- 
gust 31st  reference  to  our  claim  for  additional  costs 
incurred  on  the  subject  contract  with  Cory,  Joslin 
&  Macnsons. 

"We  wish  to  exercise  our  right  of  appeal  to 
higher  authority,  in  this  case  the  Chief  of  Engi- 
neers. We  therefore  request  that  you  forward  our 
claim  to  the  Chief  of  Engineers  for  further  con- 
sideration. 

"We  note  what  you  say  with  reference  to  the 
terms  of  the  contract,  but  you  have  not  touched 
upon  and  apparently  given  no  consideration  to  the 
fact  that  there  was  a  breach  of  contract  on  the 
part  of  Cory,  Joslin  &  Macnsons.  It  was  their  con- 
tractual obligation  to  supply  the  materials  for  con- 
struction, and  these  were  stated  to  be  nearly  all 
on  the  site  at  the  time  the  contract  was  made.  We 
quote  paragraph  5-04  (c)  of  the  specifications,  as 
Collows:  'Nearly  all  the  materials  required  [240]  for 
the  work  has  been  stored  in  Powerhouse  No.  1,  or 
ill   wareliouses  adjacent  thereto.     Materials,  equip- 
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ment  and  machinery  which  have  been  stored,  and 
which  have  been  subjected  to  the  conditions  necessi- 
tating reconditioning,  refinishing,  re-facing,  clean- 
ing, painting,  packing  (in  valves  and  pumj^s)  and 
similar  work  to  properly  prepare  for  installation 
and  operation,  will  be  reconditioned,  refinished,  etc., 
by  the  sub  constructor  as  a  part  of  this  subcontract, 
except,  however,  that  such  reconditioning,  refinish- 
ing, etc.,  shall  apply  only  to  the  defects  have  re- 
sulted from  storage,  and  does  not  include  inherent 
defects  in  manufacture  or  materials.  Materials, 
equipment  and  machinery  which  have  been  broken, 
or  otherwise  damaged  beyond  use  or  repair  during 
storage,  or  which  have  inherent  defects  in  mami- 
facture  of  materials  caused  through  no  fault  or 
negligence  of  the  subcontractor  will  be  replaced  by 
the  constructor  without  cost  to  the  subcontractor.' 
These  were  not  nearly  all  on  the  site  at  the  start 
of  the  work.  The  shortages  have  been  covered  in  our 
claim  of  July  24th,  1945. 

"This  defection  on  the  part  Cory,  Joslin  &  Macii- 
sons  made  fulfilment  of  the  ol^ligation  to  complete 
on  November  10th,  1944,  impossible  for  this  con- 
tractor to  accomplish.  [241] 

"This  serious  breach  of  the  contract  on  the  part 
of  Cory,  Joslin  &  Macnsons  caused  the  serious 
financial  loss  as  set  forth  in  our  claim. 

"We  assume  that  you  have  all  of  the  information 
necessary  to  institute  the  appeal  to  the  Chief  of 
Engineers.  We  will  at  this  time  add  nothing  to  our 
claim  of  July  24th,  1945,  and  presume  that  the  orig- 
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iiial  ebiini  wit]i  this  letter  is  all  that  is  needed  for 

presentation  to  the  Chief  of  Engineers. 

Yours  very  truly, 

POWER  SERVICE  CORPORATION, 

By    W.  LYLE  BORST, 
Chief  Engineer/' 

Q.  (Mr.  Watts,  continuing:)  Was  your  claim  so 
submitted  '^ 

Mr.  Gibson :  This  is  the  first  time,  the  first  letter, 
or  any  indication  that  the  plaintifi:  is  accusing  the 
defendant  of  the  breach  of  contract.  It  is  not  a 
letter  addressed  to  the  defendant,  but  to  the  United 
States  Enginers'  Office.  It  is  not  a  direct  letter  to 
us.   I  don't  think  it  is  admissible. 

The  Court:  I  feel,  perhaps,  that  counsel  for  the 
defendant  is  correct.  However,  I  am  going  to  ad- 
mit subject  to  a  motion  to  strike,  and  subject  to 
this  objection,  and  I  will  consider  that  the  motion 
to  strike  has  been  made  at  this  time,  and  will  take 
it  under  advisement.  [242] 

(Whereupon  Plaintiff's  Exhibit  42,  marked 
for  identification,  was  admitted  in  evidence.) 

Q.  (Mr.  Watts,  continuing:)  Do  you  know,  Mr. 
Borst,  whether  the  claim  was  submitted, — strike 
that  XJltJase.  Mr.  Borst,  do  you  know  whether  or  not 
the  claim  you  su})mitted  to  the  Area  Engineer  was 
sent  to  the  Chief  of  Enginers?  If  not,  what  hap- 
pened ? 

A.     As  I  I'ememlx'r,  it  was  sent  on  directlv. 
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Q.  I  will  ask  you  now  to  identify  what  has  been 
marked  as  Plaintiff's  Exhibit  No.  43. 

(Whereui^on  document  referred  to  was 
marked  Plaintiff's  Exhibit  No.  43,  for  pur- 
poses of  identification.) 

A.  That  is  a  letter  addressed  to  the  Chief  of 
Engineers,  U.  S.  Engineers  Office  in  care  of  Major 
Howard  D.  Thomas,  Contract  Officer,  Suntlower 
Ordnance  Works,  Kansas  City,  Missouri.  It  is  dated 
September  29th,  1945. 

Q.  And  what  occasioned  your  writing  a  letter  to 
the  Chief  of  Engineers'? 

A.  In  view  of  our  having  been  denied  our  claim 
from  the  Major  at  Sunflower. 

Q.  Did  the  Major  send  forward  your  appeal  as 
requested  ? 

Mr.  Scholz:    That  is  objected  to.  It  is  immaterial. 

A.  I  believe  this  is  a  continuation  of  the  same 
claim  made  through  the  Chief  of  Engineers.  [243] 

(].     ':  1  is  is  .iddresscd  to  the  Chief  of  Engineers? 

A.     Vt's,  SM'. 

(.}.  ])('  y(;irk]i()Av  \vlit*t]]er  tlie  claim  you  submit- 
ted, to  \h.('  Area  ICnpneer  was,  or  was  not,  for- 
warded to  t]io  Chief  En.^'ineer,  and  that  you  were 
required  to  do  so? 

A.  I  tliink  that  was  covered  by  a  clause  that 
could  be  interpreted, — 

Mr.  Scholz:  (Interposing:)  We  will  stipulate 
that  he  received  a  reply  from  the  Chief  of  Engi- 
neers, or  whoever  it  was,  that  under  the  contract 
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had  required  that  he  address  it  to  the  Chief  Engi- 

iwcv  and  send  it  through  the  proper  channels. 

Mr.  Watts:  "What  happened  was  this:  The  Area 
Euginec^r  refused  to  send  it  forward,  and  instead 
of  writing  a  letter  he  told  us  to  make  a  claim  dir('^^ 
to  tile  Chief  Engineer. 

^[r.  Seholz:  Yes,  and  send  it  through  the  pro]><'r 
channels. 

Mr.  Watts:  We  asked  for  it  to  be  done  that 
^^•;ly,  and  the  Area  Engineer  refused,  and  we  sent  it 
direct  to  the  Chief  Engineer. 

Mr.  Scholz:  May  I  call  the  Court's  attention  to 
(Mnragraph  1-11  of  the  contract,  under  the  genernl 
])r!i visions  and  specifications,  and  it  reads:  "If  the 
;  rJx'ontraetor  considers  any  work  demanded  of  him 
to  be  outside  of  the  [244]  requirements  of  the  sub- 
coTit]'act.  or  if  he  considers  any  action  or  ruling  of 
the  constructor,  of  the  inspectors,  to  be  unfair,  the 
subconstructor  shall,  without  undue  delay,  upon 
such  demand  or  ruling,  submit  his  protest  thei'eto 
in  writing  to  the  Contracting  Officer,  stating  clearly 
and  in  detail  the  basis  of  his  objections.  The  con- 
tracting officer  shall  thereupon  promptly  investigate 
the  com|)laint  and  furnish  the  subconstructor  bis 
de'-ision  tberi^to  in  writing.  If  the  subconstructor 
is  not  satisfied  with  the  decision  of  the  contracting 
officer,  be,  within  thirty  days,  appeal  in  writing  to 
the  Chief  of  Engineers,  whose  decision,  or  that  of 
his  duly  authorized  representative,  shall  be  final 
and  ])inding  upon  the  parties  to  the  contract.  Ex- 
cept for  such  i^rotests  or  objections  as  are  made  of 
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]C'eord  in  the  manner  herein  specified,  and  within 
ihk}  time  limit  stated,  the  records,  rulings,  instruc- 
tiuiis  or  decisions  of  the  contracting  officer  shall  be 
final  and  conchisive.  A\\  appeals  from  the  decisions 
of  the  Contracting  Officer  authorized  under  the  sub- 
contract shall  be  addressed  to  the  War  Department, 
Chief  of  Engineers,  Washington,  D.  C.  The  apj^eal 
shall  contain  all  the  facts  or  circimistances  upon 
which  the  subconstructor  bases  his  claim  for  relief 
and  should  be  presented  to  the  contracting  offic(?r 
for  transmittal  within  the  time  provided  therefor 
[245]  in  the  subcontract." 

A.     That  is  what  we  did  here. 

Mr.  Watts :     We  offer  Exhibit  No.  43 : 

*X'hief  of  Engineers, 

United  States  Engineers  Office, 
C/o  Major  Homer  D.  Tliomas,  Contracting  Offi- 
cer, Sunflower  Ordnance  Works,  P.  O.  Box  36, 

Xans:is  City,  Missouri," 

and  then  it  shows  the  subject  matter  as  being  the 
same  contract  that  we  have  referred  to  on  numer- 
ous occasions  here. 

"Gentlemen: 

''On  September  7th  we  submitted  a  request  to 
IMajor  Thomas  asking  that  he  pass  on  to  the  Chief 
of  Engineers  our  claim  of  July  24th,  1945  for  addi- 
tional costs  incurred  on  the  subject  contract  with 
Cory,  Joslin  &  Macnsons.  We  have  now  been  ad- 
vised by  Major  Thomas  that  it  is  necessary  for  us 
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to  j)Tosont  our  claim  to  the  Cliief  of  Engineers,  in- 
stead of  requesting  that  it  ])e  passed  on  by  him. 

"W(^  hereby  state  our  claim. 

'  •  I  u  connection  with  our  Limi]3  Smn  Contract 
jS^o.  f)  to  F.  F.  Construction  subcontract  No.  5,  Prin- 
cipal Contract  No.  W-461-Eng.-10274,  dated  July 
nth,  1944,  we  make  claim  for  additional  compen- 
sation." [246] 

Then  there  is  a  copy  of  exactly  the  same  letter 
that  has  been  before  this  Court,  at  least  four  times, 
giving  the  dates  when  the  material  w^as  required, 
and  a  list  of  the  names  of  the  employees  and  the 
amounts  paid  to  the  A^arious  employees,  and  the 
total  amount  of  the  claim. 

The  Court:  Is  there  any  objection  to  this  ex- 
hibit? 

Mv.  Scholz:  The  same  objection  that  was  made 
before. 

The  Court :     And  the  same  ruling. 

Q.  (Mr.  Watts,  continuing:)  In  connection 
Avith  that,  the  report  was  sent  forward  to  the  Chief 
of  Engineers?  A.     That  is  right. 

Q.  And  is  that  the  letter  sent  with  the  findings 
of  fact  which  you  have  in  your  hand  now? 

A.  ^'('s;  this  is  the  letter  to  the  Power  Service 
Corporation, — 

Q.  (liit('ri)osiug:)  What  is  the  document  at- 
taclied  to  it.  Ml-.  Borst? 

A.     That  is  the  findings  of  fact  by  that  engineer. 
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(Whereupon  Plaintiff's  Exhibit  43,  for  iden- 
tificatio]!,  was  admitted  in  evidence.) 

Mr.  Watts :     We  offer  in  evidence  Exhibit  No.  44. 
The  Court:     Is  there  any  objection?   [247] 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  44  for  purposes  of 
identification.) 

Mr.  Scholz:  The  same  objection  we  made  to  Ww 
Former  documents. 

The  Court:  I  cannot  see  where  it  is  material, 
1)ut  I  will  make  the  same  ruling. 

(Whereupon  Plaintiff's  Exhibit  44  for  iden- 
tification, was  admitted  in  evidence.) 

:,Ir.  AVatts:  This  hitters  is  dated  the  8th  of  No- 
\  oin])er,  1945,  addressed  to  the  Power  Service  Cor- 
poration, Wesley  Temple  Building,  Minneapolis, 
Minnesota : 

' '  Grentlemen : 

'^ Reference  is  made  to  your  appeal  dated  the 
29th  of  September,  1945,  to  the  Chief  of  Engineers 
under  your  subcontract  No.  5  at  this  project.  In- 
closed is  your  copy  of  the  findings  of  fact  in  connec- 
tion with  the  api^eal.  Additional  copies  of  tlu^  find- 
ings of  fact,  together  with  your  appeal,  will  be 
forwarded  to  the  Chief  of  Engineers  for  his  con- 
sideration in  rendering  a  decision  in  the  case.  You 
are  hereby  invited  to  submit  to  this  office,  within 
fifteen  days  from  the  date  of  this  letter,  any  com- 
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incuts  concerning  the  findings  of  fact  that  yoii 
might  consider  api)ropriate.  Such  comments  will 
be  f(^,r^va^ded  [248]  with  your  appeal.  The  appeal 
will  be  forwarded  at  the  end  of  said  fifteen  days^ 
in  tlic  event  no  comments  are  received. 

Sincerely  yours, 

HOMER  D.  THOMAS, 

Major,  Corps  of  Engineers, 
Contracting  Officer." 

and  this  indicates  a  carbon  copy  to  Cory,  Joslin  & 
Macnsons  together  with  a  copy  of  the  findings  of 
fact.  The  findings  of  fact  which  are  attached  to 
the  letter  I  just  read  are  as  follows: 

^'FIIS'DTNGS  OF  FACT 

*' Appeal  of  Power  Service  Corporation  from  de- 
nial of  its  claim  for  $10,008.70,  representing  alleged 
increased  costs  incurred  as  the  result  of  delays  in 
completion  of  work  under  Lump  Sum  Contract  No. 
5,  to  Fixed  Fee  Subcontract  to  No.  5  to  Principal 
Contract  No.  W-461-Eng.-10274. 

''The  contract: 

"The  contract  involved  is  Lump  Siun  Contract 
No.  T)  to  Fixed  Fee  Subcontract  No.  5  to  Principal 
Contract  No.  W-461-Eng.-10274 ;  Lump  Sum  Con- 
tract No.  5  in  the  original  amount  of  $448,000.00 
was  (Mitcn-ed  into  11th  July  1944  by  and  between 
W.  E.  Joslin,  an  individual  of  the  City  of  San 
Frniicisco,  in  the  State  of  California,   [249]  doing 
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business  as  the  Cory,  Joslin  &  INIaensons,  the  Fixed 
Fee  phinibing,  heating  and  ventilation  construction 
:nibcontractor  at  the  Sunflower  Ordnance  and.  Power 
Service  Corporation,  with  principal  offices  in  Min- 
ne;i]M)lis,  Minnesota.  It  provides  for  the  erection  of 
tliiee  boilers  in  Power  House  No.  1  at  Sunflower 
Ordnance  Works.  Cory,  Joslin  &  Macnsons  is  re- 
ferred to  in  the  subcontract  as  the  ''constructor," 
and  the  appellant  is  referred  to  as  the  "Subcon- 
striictor,'' 

"The  claim: 

"The  appeal  dated  29  September  1945  is  from  a 
decision  of  the  Contracting  Officer  denying  the  sub- 
constructor's  claim  dated  24  July,  1945,  in  the 
amount  of  $10,008.70  for  increased  costs  alleged 
to  ha^e  been  incurred  by  claimant  due  to  delays  in 
completion  of  the  work  beyond  the  date  fixed  for 
such  completion  in  the  subcontract.  It  is  alleged 
by  claimant  that  the  delay  in  completion  of  the 
work  under  the  subcontract  was  the  result  of  de- 
lays on  the  part  of  Cory,  Joslin  &  Macnsons  in  fur- 
nishing water- wall  tubes  and  water-wall  headers. 

"The  findings:—" 

Mr.  Gibson:  You  are  now  reading  from  those 
Findings  of  Fact,  are  you,  Mr.  Watts  ?  [250] 

Mr.  Watts :     Yes,  I  am. 

Ml'.  Gibson:  We  object  as  not  within  the  power 
<~>f  the  officer.  That,  Congress  says,  must  be  passed 
upon  by  a  Court  of  competent  jurisdiction,  the 
Court  of  Claims. 


fi' 
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The  Court :  I  will  admit  it  with  the  same  under- 
standing as  to  the  others. 

Mr.  Watts  (Continuing  reading)  : 

' '  Subparagraph  1 : 

"Article  1  and  subparagraph  1-05  of  the  specifi- 
cations provide  that  the  work  shall  be  commenced 
within  five  calendar  days  after  the  date  of  recei])t 
of  Notice  to  Proceed,  which  date  is  13  July,  1944. 
Subparagraph  1-05  (a)  further  provides  that  the 
work  shall  l)e  completed  within  one  hundred  tw(^nt>^ 
calendar  days  from  said  date  of  receipt  of  Notice 
to  Proceed.  Three  contract  modifications  were  is- 
sued, none  of  which  provided  for  extensions  of  the 
contract  period.  Accordingly,  the  subcontract  should 
have  been  completed  on  10  November  1944.  Actu- 
ally, the  work  was  completed  19  December,  1944,  or 
thirty-nine  days  after  the  date  specified  for  com])le- 
tion.  The  appellant,  using  the  same  dates,  states 
that  the  subcontract  work  was  completed  forty  days 
late.  By  letter  dated  10  November  1944  (Exhibit 
A)  tlie  subcontract  completion  date,  the  [251]  sub- 
constructor  put  the  constructor  on  notice  that  due 
to  pauses  listed  in  the  letter  which  dealt  with  tlu^ 
delayed  delivery  of  materials  the  work  had  not 
been  completed  and  an  extension  of  time  was  re- 
({uested.  (Also  see  paragraph  four  in  connection 
with  notice  of  delays.)  It  is  estimated  before  actual 
completion  was  accomplished  that  the  work  would 
be  completed  by  16  December  and  a  change  ordei', 
modification  No.  3,  was  issued  providing  for  an 
extension   of  time   until   16   December.     The   sub- 
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constructor  refused  to  accept  the  time  extension  on 
the  basis  that  to  do  so  might  possibly  constitute  a 
vraivcr  of  its  rights  to  reimbursement  of  increased 
costs  considered  to  have  been  incurred  as  a  result 
of  the  increased  time  for  the  completion  of  the 
Avork.  The  modification  was  rewritten  to  provide 
only  for  construction  changes,  without  provision 
therein  for  additional  time.  The  time  extension 
A\'as  offered  the  subconstructor  in  accordance  with 
subparagraph  1-05  (d)  and  (e)  of  the  specifications, 
which  are  quoted  as  follows: 

''1-05  (d)  :  'If  the  subconstructor  fails  to  perform 
the  work  at  a  rate  satisfactory  to  the  constructor 
as  specified  in  said  section  (a)  above  by  reason  of 
delays  in  the  delivery  of  materials  or  supplies  essen- 
tial to  [252]  such  performance  because  of  war 
]:)riorities  or  because  of  conditions  existing  through 
no  fault  or  negligence  of  the  subconstructor,  he  may 
be  excused  from  such  failure  upon  the  presentation 
to  and  the  approval  by  the  constructor  of  a  written 
statement  setting  forth  distinctly  the  causes  for 
such   failure. 

"  '1-05  (e).  In  case  time  for  completion  of  the 
work  is  increased  due  to  any  of  the  causes  speci- 
fied iiei-ein,  it  is  distinctly  understood  and  agi'eed 
that  fhk"  subconstructor  will  accept  the  additional 
time  ii]  which  to  complete  the  subcontract  in  full 
satisfaction  of  any  delays  encountered,  and  the  con- 
structor will  not  be  liable  for  any  costs  or  expenses 
incurred  bv  the  subconstructor  as  a  result  of  the 
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increased  time  for  completion  of  the  su])conti'a<'t.' 

"  Snl)paragTaph  No.  2: 

''l\\  connection  with  the  provisions  of  Paragraph 
1-05  of  the  specifications,  the  snbconstructor  refnsecl 
to  execnte  the  formal  subcontract  nntil  the  fo]U">w- 
ing'  provisions  was  inserted  on  the  signature  page 
of  the  subcontract:  'This  contract  is  signed  and 
executed  by  The  Power  Service  Corporation  with- 
out any  intent  on  the  part  of  the  corporation  to 
abandon  or  waive  any  right  which  it  may  have  to 
submit,  prove  and  collect  damages  [253]  by  reason 
of  the  late  delivery  of  materials  notwithstanding 
ilw  ])rovisions  of  paragraph  1-05  of  the  specifica- 
tions.' 

"Subparagraph  No.  3: 

'^  There  were  several  agencies  involved  in  the  fur- 
iiishing  of  the  equipment  and  materials  to  be  in- 
stalled in  the  powerhouse.  The  apj^ellant  w^as  Tiot 
required  b,y  his  contract  to  furnish  the  boilers,  n<^r 
other  related  equipment.  The  appellant  was  only 
to  install  equipment  furnished  by  others.  Actually, 
the  Hercules  Powder  Company,  the  operator  of  this 
plant,  procured  the  necessary  equipment  and  made 
it  available  for  installation.  This  particular  power- 
house had  been  started  by  the  operating  firm  under 
a  subcontract  awarded  by  them.  This  subcontract 
was  cancelled  before  complete  delivery;  however, 
it  had  been  provided  for  both  the  furnishing  of  the 
e(|ui])m(^nt  and  thc^  installation  thereof,  and  the 
installation  was  the  cancelled  part.  Such  cancella- 
tion did  not  take  place  until  part  of  the  installa- 
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tion  had  been  accomplislied.  All  of  the  equipment 
except  certain  pieces  hereinafter  mentioned  was  de- 
livered to  the  project  where  it  was  installed  or 
stored.  The  subcontract  provision  which  provided 
fo]'  the  constructor,  or  others,  to  furnish  materials 
in  subparagraph  5-04  (a)  of  the  [254]  specifications 
which  is  quoted  as  follows: 

'^  *5-04.  Materials  furnished  by  the  constructor, 
(a).  In  general,  all  materials,  equipment  and  ma- 
cliinery  which  will  actually  be  incorporated  into 
tlie  ])ermanent  construction  will  be  furnished  by 
the  constructor  and/or  others.  Materials  and  su])- 
])1ies  incidental  to  the  permanent  construction,  in- 
cluding, but  not  limited  to,  cutting  oil,  wire,  fuel 
for  construction  equipment,  welding  bars,  cement 
grout  and  concrete,  scaffolding,  forming  temporary 
biacing  and  blocking,  pipe  dope  and  compound,  all 
erection  facilities  and  equipment,  etc.  will  be  su])- 
])lied  by  the  subconstructor  without  cost  to  the  con- 
structor over  and  above  the  subcontract  price.  Fuel 
for  use  in  testing  operating  equipment,  and  for 
putting  the  plant  in  operation  will  be  supplied  by 
tlie  constructor.  Materials  furnished  by  the  con 
structoi-  will  be  delivered  to  the  subconstructor  at 
points  and  in  the  manner  specified.  Section  7 
thereof.' 

"Subparagraph  No.  4: 

''It  was  a  duty  of  the  appellant  to  make  a  list 
of  all  materials  required  and  to  check  that  list 
against  the  materials  on  the  project  available  for 
use  in  the  subconstruction  work.     That  dutv  was 
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covered  by  subparagraph  5-04  (b)  of  the  specifica- 
tions, Avhich  is  quoted  as  follows: 

"  '5-04  (b).  Immediately  after  starting  work  un- 
der [255]  the  subcontract  the  subconstructor  shall 
l)repare  a  list  of  materials  including  accessories  and 
equipment  required,  and  shall  check  this  list  aaainst 
the  materials,  accessories  and  equipment  stored  in 
or  adjacent  to  the  jjower  house  in  order  that  short- 
ages ma}^  be  immediately  determined.  Such  sh(U't- 
ages  will  then  be  reported  to  the  constructor  for 
use  in  obtaining  the  balance  of  matei-ials  reiMiired 
for  the  completed  work.  Such  an  inventory  AviH  be 
Irept  current  by  the  subconstructor  during  the  ]^r og- 
ress of  the  work,  and  the  subconstructor  will  be 
held  responsible  for  advising  the  constructor  of 
his  requirements  sufficiently  in  advance  of  the  tin:ie 
such  items  will  be  required  to  enable  procurement 
without  delaying  x)rogress.'  The  inventory  was 
started  as  soon  as  the  contractor  appeared  on  the 
job.  AVhile  it  took  a  great  portion  of  the  subcon- 
tract period  to  complete  the  inventory  because  of 
mass  of  equipment  involved,  and  because  of  the 
mannc^r  in  which  it  was  stored,  it  did  disclose  the 
Pact  within  a  few  days  after  it  was  started  that 
many  water-wall  tubes  were  not  present.  The  oper- 
ator's subcontractor  had  failed  to  make  delivery 
of  such  tubes.  The  subconstructor  advised  the  con- 
structor without  delay  of  the  shortages  as  they 
were  found  and  the  missing  items  were  obtained  as 
fast  as  possible.  At  the  time  that  the  [256]  tube 
shortage  was  disclosed  the  subconstructor  put  tlje 
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constructor  on  notice  that  the  shortage  of  tubes 
would  delay  completion  of  the  work.  Some  mate- 
rials w^ere  furnished  as  nuich  as  forty  days  after 
th(>  date  that  they  should  have  been  available  for 
<'rderly  and  timely  completion  of  the  w^ork. 

"Subparagraph  No.  5: 

"The  constructor  (Cory,  Joslin  &  Macnsons)  was 
not   aware   until    shortly  before   the   contract   w^as 
aAvarded  that  all  of  the  materials  necessary  to  com- 
;)let(^  the  job  were  not  at  the  project  and  in  addi- 
tion to  requiring  the  inventory  to  determine  the 
actual  shortages,  the  subcontract  w^as  worded  so  as 
to  juovide  that  'not  all'  but  only  'nearly  all'  of  the 
materials  required  for  the  work  were  stored  at  the 
])roject.     That  provision  is  contained  in  subpara- 
gra])h  5-04  (c)  of  the  specifications  which  is  quoted 
as  follows:  'Subparagraph  5-04  (c).    Nearly  all  of 
the    materials    required    for   the   work   have    been 
stored  in  powerhouse  No.  1,  or  in  warehouses  adja- 
cent thereto.     Materials,  equipment  and  machinery 
whif]^  have  been  stored,  and  wdiich  have  been  sub- 
/lected  to  conditions  necessitating  reconditioning,  re- 
finishing,  refacing,  cleaning,  painting,  packing  (in 
valves  and  pumps)   and  similar  w^ork  to  properly 
])repar(^   for  installation  and    [257]    operation  will 
])e  recrinditioned,  refinished,  etc.  by  the  subconstruc- 
tor  as  a  part  of  this  subcontract,  except  however, 
that  such  reconditioning,  refinishing,  etc.  shall  ap- 
ply only  to  the  defects  which  have  resulted  from 
storage   and  does  not  include  inherent  defects   in 
manufacture   or   materials.     Materials,    equipment 
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and  niacliineiy  which  liave  been  broken  or  other- 
wise damaged  ]>e3^ond  use  or  repair  during  storage, 
or  which  have  inherent  defects  in  manufacture  or 
materials  caused  through  no  fault  or  negligence  of 
subconstructor  will  be  replaced  by  the  constructor 
without  cost  to  the  subconstructor.' 

•'Subparagraph  No.  6: 

"The  amount  claimed  is  for  actual  damages  that 
resulted  as  an  alleged  breach  of  the  terms  stipulated 
in  paragraph  5-04  (c).  The  alleged  breach  of  con- 
tract is  that  the  amount  of  materials  stored  in 
powerhouse  No.  1  and  in  the  warehouse  adjacent 
thereto  was  not  'nearl}^  all  of  the  materials  required 
for  the  work.'  The  appellant  maintains  that  the 
alleged  breach  of  contract,  together  with  a  delay 
caused  by  an  error  made  by  the  manufacturer  o(~ 
the  headers  for  boiler  No.  2  resulted  in  the  contract 
being  completed  forty  days  late  through  no  fault 
of  the  appellant. 

Subparagraph  No.  7:  [258] 

''Information  obtained  from  the  Hercules  Pow- 
der Company  has  disclosed  that  the  total  value  ol 
equipment  procured  for  the  power  house  was  ap- 
proximately $1,145,000.00.  Such  information  also 
disclosed  the  nimiber  of  water-wall  tubes  required 
for  each  boiler  to  be  as  follows:  80  sidewall  tubes; 
50  front  wall  tubes  and  108  back-wall  tubes.  The 
tubes  for  the  various  walls  were  of  different  lengths. 
The  total  number  required  for  one  boiler  is  238, 
which  makes  a  total  of  714  water- wall  tubes  re- 
(juired  for  the  three  boilers.     The  total  number  of 
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other     types    of     tubes     required     for     all     three 
boilers  was  apj^roximatelv  4,000.    Of  all  tubes  re- 
quired there  was  a  shortage  at  the  start  of  160  side- 
wall  water-w^all  tubes,  and  64  back-wall  water-wall 
tubes.     The    averag'e    cost    of    one    side- wall    tube 
is   $88.00,    and   the   estimated   price   of   one   l^ack- 
wall    tube   is   $119.15.     The   total    estimated   value 
of    the    missing    tubes    is    |14,208.00.     In    connec- 
tion   with    the    boiler    parts    delivered    after    the 
sul)contract   was   awarded   records   show   that   two 
water-wall    headers    used    in    Boilei-    No.    3    were 
delivered  so  as  to  reach  the  job  on  26  September 
1944.     Boiler   No.   2   had   been  partially   installed 
l\v  the  subcontractor  of  the  Hercules  Powder  Com- 
j)any.    That  partial  installation  included  the  setting- 
of  the  two  water-wall  [259]  headers.    After  the  ap- 
])el]ant  started  work  on  the  instant  subcontract  he 
discovered   that   the   water- wall   headers   that   had 
been  installed  for  boiler  No.  2  were  not  in   con- 
formity with  the  design  and  could  not  be  used.   Tlie 
appellant  removed  the  misfit  headers  and  replaced 
them  with  headers  stored  on  the  job  and  intended 
for  boiler  No.  3.     Modification  No.  1  to  the  sub- 
contract provided  for  the  work  necessary  to  replace 
the  misfit  headers.     The  undersigned  has  been  un- 
able to   ascertain  the  estimated  value  of  the  two 
replacement  headers  actually  obtained  and  used  in 
boiler  No.  3. 

''Subparagraph  No.  8: 

"In  regard  to  Boiler  No.  1,  the  appellant  states 
that  water- wall  tubes  were  required  on  one  August, 
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1944,  in  order  to  permit  completion  within  the  one 
Inuidred  twenty  day  period,  but  that  tnbes  were 
not  received  on  17  Angnst  1944,  or  sixteen  days  late. 
It  is  found  that  a  large  force  of  boilermakers  were 
installing  tubes  in  Boiler  No.  1  during  the  afore- 
mentioned sixteen  day  period  and  that  the  tubes 
in  question  could  not  have  been  installed  on  1  Au- 
gust had  they  been  received  for  on  that  date  boiler 
connection  tubes  which  had  to  be  [260]  replaced 
before  placement  of  the  water-wall  tubes  were  not 
in  place.  From  the  tube  shortage  as  described  in 
])aragraph  seven  above,  it  appears  that  there  were 
at  least  enough  of  each  type  of  various  Avater-w^all 
tubes  stored  at  the  site  for  one  boiler. 

"Subparagraph  No.  9: 

''In  regard  to  Boiler  No.  2  the  contractor  states 
that  although  water- wall  tubes  were  required  on 
8  August  1944  they  w^ere  not  received  until  20  Sep- 
tember 1944,  or  forty-three  days  late.  The  con- 
tractor also  states  that  all  work  on  this  boiler  w^as 
delayed  eighteen  days  from  30  September  1944  to 
18  October  1944,  because  the  tubes  which  were  three 
JTicIics  in  diameter-  liad  to  be  revamped  to  fit  three 
iv.kI  one-half  inch  holes  in  the  headers  instead  of 
tliree  inch  holes.  The  tln-ee  and  one-half  inch  holes 
were  erroneously  made  by  the  maker  of  the  headers 
mid  were  due  to  no  fault  of  the  appellant.  The 
tubes  were  revamped  on  the  project  by  the  manu- 
facturer. It  is  found  that  active  construction  prog- 
T'ess  on  Boiler  No.  2  continued  from  8  August  until 
2  September  and  that  full  delay  started  on  5  Sep- 
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timber.  During  the  period  of  from  8  August  until 
2  September  other  types  of  tubes  were  being  in- 
stalled and  water- wall  tubes  would  not  have  been 
erected  until  the  boiler  tubes  were  in  place.  Upon 
[2(31]  receipt  of  the  tubes  on  September  20,  1944, 
work  on  this  boiler  was  resumed.  Progress  was 
made  on  the  other  two  boilers  during  the  afore- 
mentioned dela3^  On  26  September  the  error  in 
file  water-wall  headers  for  Boiler  No.  2  was  discov- 
ered and  work  on  the  installation  of  those  tubes  was 
suspended.  The  manufacturer  revamped  the  tubes 
to  fit  the  headers  by  cutting  off  end  sections  of  the 
tubes  and  rewelding  tapered  ends  in  place  of  those 
cut  off  so  that  the  tu1)e  ends  were  three  and  one- 
half  inches  in  diameter.  This  alteration  was  made 
so  that  installation  of  the  revamped  tubes  was 
started  on  18  October. 

''Subparagraph  No.  10: 

"In  regard  to  Boiler  No.  3  the  contractor  states 
that  although  water- wall  tubes  were  required  on 
15  August  1944  they  were  not  received  until  20  Sep- 
teml^er  1944.  The  contractor  also  states  that  al- 
thougli  water- wall  headers  for  boiler  No.  3  were 
i'e(]uired  not  later  than  15  August  1944  they  were 
not  recHired  until  26  September  1944,  or  forty-one 
da_\'  late.  It  is  found  that  no  work  was  done  in 
regard  to  placing  water-wall  tubes  and  headers 
until  2(S  September. 

'"SubDaragraph  No.  11: 

"The  appellant  has  the  reputation  of  being  a  verj 
[262]    efficient  operator.     That  tirm  was  regarded 
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])y  rcsjionsil^le  engineers  on  this  job  as  having-  per- 
iornied  tlie  work  of  completing  the  power  house  in 
Ncrv  efficient  manner.  It  is  found  that  at  the  time 
tlie  tu1)e  shortage  was  discovered  the  appellant 
altered  its  proposed  method  of  operations  and  paced 
its  work  so  as  to  eliminate  actual  work  stoppa.2:es. 
This  tends  to  give  the  appearances  on  the  progress 
chart  of  the  job  (Exhibit  B)  that  delays  in  the 
delivery  of  tubes  and  delays  caused  by  misfit  head- 
ers might  not  have  been  the  sole  reasons  why  the 
work  was  not  completed  in  one  hundred  twenty 
days.  However,  the  appellant  very  probably  would 
have  completed  the  work  within  one  hundred  twenty 
days  had  all  necessary  materials  been  on  the  job. 

''Subparagraph  No.  12: 

''After  the  work  was  completed  and  in  letter 
dated  21  February  1945  (Exhibit  C)  the  subcontrac- 
tor made  a  claim  against  the  constructor  in  the 
amount  of  $9,323.02  as  compensation  for  the  extra 
costs  incurred  due  to  having  to  work  beyond  th(^ 
subcontract  completion  date  through  no  fault  of  his 
own.  A  revised  claim  in  the  amount  of  $10,008.70 
f()\-ering  the  same  items  was  made  in  letter  dated 
r>0  June  1945  (Exhibit  D)  to  the  constructor.  This 
claim  of  21  February  was  denied  in  letter  [263] 
dated  11  July  1945  (Exhibit  E).  In  letter  dated 
24  July  1945  (Exhibit  F)  the  letter  was  submitted 
to  tl](^  Contracting  Officer  in  accordance  with  ])aT'a- 
graph  1-11  of  the  subcontract  specifications.  This 
claim  was  denied  in  letter  dated  31  August  (Exhibit 
G).  An  appeal  of  the  subconstructor  dated  1  Sep- 
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tembei-  (Exlii])!!  H)  was  received  10  S^ejitciiiVxT. 
This  api^eal  was  not  addressed  to  the  ChieP  of  Eii- 
j.;i]KHrs  as  required  by  the  aforementioned  ]>ara- 
p;rap]i  1-11  for  which  reason  the  subconstructoi-  was 
orally  requested  to  submit  an  appeal  addressed  to 
tlij?  Chief  of  Engineers.  This  revised  appeal  dated 
29  September  1945  was  received  3  October  1945/' 

This  is  signed,  or  rather,  the  name  is  written  on 
this  coi^y  with  typewriter  ''Homer  D.  Thomas,  Ma- 
jor Corps  of  Engineers,  Contracting  Officer."  Thi^re 
is  a  certification  at  the  bottom,  "A  certified  true 
copy,  Marion  E.  Olson,  Administrative  Assistant." 

The  Court:  I  want  to  ask  in  what  way  this  is 
material  ? 

Mr.  Watts:  In  the  brief  I  have  filed  T  haA'e 
submitted  no  less  than  six  cases  where  the  Court  i.-; 
];uund  by  findings  of  fact,  but  not  by  conclusions  of 
law,  and  that  these  findings  of  fact  in  these  de- 
cisions, I  will  agree, — 

Tlie  Court  (Interposing:)  What  is  the  use  of 
me  trying  the  case  if  I  am  bound, —  [264] 

Mr.  Gribson:  If  the  Court  please,  at  this  same 
point,  so  far  as  the  defendant  is  concerned,  h^t  \\w 
say  that  the  cases  cited  by  counsel  refer  to  a  situa- 
tion in  v\4iich  there  is  a  question  of  penalty  against 
the  subcontractor  for  a  violation  of  his  contract, 
and  that  in  the  cases  which  we  will  cite  in  our  brief 
the  decisions  go  to  some  length  in  discussing  this 
question. 

The  Court:     I  think  I  will  admit  the  exhibit. 

Mr.  Gibson:     And  is  that  with  our  objection  I 
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The  Court:  Yes;  and  I  don't  mind  saying  that 
tliis  matter  is  entirely  new  to  me,  and  I  don't  want 
to  rule  Inirriedly  on  it.  I  will  accept  the  exhibit, 
l>ut  subject,  of  course,  to  your  objection,  and  sub- 
ject to  a  motion  to  strike  with  the  same  t'oi'ce  and 
effect  as  if  the  motion  were  made  at  this  time. 

(AMiereupon  Plaintift's  Exhibit  45  for  iden- 
tification, was  admitted  in  evidence.)   [2^5] 

Mr.  Watts:  In  connection  with  the  reading-  of 
Exliibit  No.  44,  which  J  (•onij)leted  last  night  for 
the  record,  I  want  to  call  the  Court's  attention  to 
I)age  three,  and  clause  four,  in  which  the  Contract- 
ing Officer  found  that  some  of  the  material  was 
missing,  and  that  it  was  not  delivered  until  forty 
days  late,  that  is,  that  it  was  forty  days  late  being 
delivered. 

Mr.  Gibson:    I  didn't  hear  that,  Mr.  Watts. 

Mr.  Watts:  I  called  the  Court's  attention  to 
I)age  three  and  to  clause  four  on  that  jjage  wherein 
there  was  a  finding  that  some  of  the  material  was 
missing  and  that  some  of  the  material  was  not 
delivered  for  forty  days,  that  is,  it  was  forty  days 
late  in  being  delivered,  and  also  [273]  I  want  to  call 
the  Court's  attention  to  page  five  of  Exhibit  No.  44, 
ixnd  clause  nine,  wherein  it  was  found  that  there 
was  an  error  in  the  water-wall  headers  and  tliat 
this  error  caused  a  delay,  and  I  want  to  call  the 
C'ourt's  attention  to  clause  No.  10  on  page  No.  5 
ol'  the  exhil)it  wherein  it  was  found  that  the  delav 
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caused  a  forty-one  day  delay. 

Mr.  Watts :  Now,  that  brings  us  to  the  matter  of 
damages. 

Q.  In  this  suit  what  is  the  basis  for  your  claim 
for  damages? 

A.  For  additional  costs  which  we  were  forced 
to  go  to  in  comi^leting  this  work  over  and  above 
that  which  we  would  have  been  liui  to  had  we  had 
the  material  in  proper  time. 

Q.  What  are  the  elements  of  the  difference 
above  the  actual  cost  of  performance,  and  what  it 
would  have  cost  if  the  material  had  been  on  hand 
and  there  had  1)een  no  delay 'f 

A.  The  additional  cost  of  the  supervisory  per- 
sonnel, the  additional  equipment  required  for  per- 
forming the  contract. 

Q.     And  what  do  you  mean  by  that  ? 

A.     Well,  air  compressors,  and  such  things — 

Q.  (Interposing:)  Do  you  mean  the  equipment, 
or  the  rental  of  it — the  rental  of  the  equipment  and 
additional  labor  involved  from  the  prescribed 
labor  I 

A.  The  additional  labor  involved  from  the  pre- 
scribed labor,  and  the  office  overhead  at  the  home 
office,  and  some  of  the  field  charges,  and  for  my 
own  time. 

Q.  Have  you  made  a  schedule  covering  in  de- 
tail each  of  the  items  and  component  parts  of  each 
of  these  items  for  introduction  in  evidence  in  this 
case?  A.     Yes,  sir.  [278] 
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Q.  For  how  many  days  is  your  computation 
under  this  schedule  of  damages  made? 

A.     Thirty-nine  days. 

Q.  In  what  important  respects  does  the  present 
computation  of  damages  differ  from  the  claim  for 
damages  that  was  ultimately  submitted  to  the  Chief 
of  Engineers'? 

Mr.  Gibson:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  calling  for  a  con- 
clusion of  the  witness  and  is  an  attempt  to  obviate, 
or  eliminate,  the  limitation  on  his  own  claim  which 
v,as  previously  filed. 

The  Court:  I  will  admit  it  su'oject  to  your  ob- 
jection. If  the  Court  later  determines  that  the 
plaintiff  is  ])ound  by  the  settlement,  I  will  not 
])prinit  it.  and  of  course  I  would  not  permit  the 
])laintiff  t(^  increase   its  claim. 

islr.  Gibson:  And  the  Court  would  probably 
hold  in  that  event  they  are  not  ])en}iittecl  to  have 
damages  undei-  the  contract  / 

The  Court :  That  is  a  matter  for  later  determina- 
tion. I  will  admit  this  at  this  time,  as  I  stated. 

Q.  (Mr.  Watts,  continuing:)  Exhibit  No.  65, 
Avill  you  please  identify  that? 

(Whei'eupon  document  refei'red  to  was  mark- 
ed Plaintiff's  Exhibit  No.  65,  for  })urposes  of 
identification.) 

A.     Thai  is  a  computation  of  the  various  items — 

Q.  (Interposing:)  Does  it  comprehend  the  five 
elements  that  you  have  mentioned? 

A.    Yes,  sir. 
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Q.     And  the   first   item,   what   is   that  ? 

A.  That  is  the  cost  of  the  equipment — the  rental 
cost. 

Q.     How  much  are  you  claiming-  for  that  item? 

A.     $2,255.50. 

Q.  Will  you  explain  to  the  Court  what  you 
mean  by  this  item  ? 

A.  This  is  the  various  items  of  equipment  which 
were  used  in  connection  with  this  w^ork,  and  they 
were  maintained  on  the  project  for  a  thirty-nine 
day  period  over  and  above  that  which  would  have 
been  necessary  had  we  been  able  to  complete  in 
the  one  hundred  and  twenty  day  period. 

Mr.  Scholz:  We  object  to  it  as  it  calls  for  a 
conclusion  of  the  witness,  and  it  is  a  conclusiort 
where  he  states  "over  and  above  the  time  necessary 
to  complete."  That  is  x^^^i'^ly  a  conclusion. 

Q.  (Mr.  Watts,  continuing:)  In  order  to  ob- 
viate that  objection,  let  us  put  it  this  way:  Teli 
ttie  Court  wdiether  it  covers  the  cost  of  the  rental 
of  equipment  for  that  period  between  November 
10th,  w^hicli  was  the  date  your  contract  was  to  have 
been  comj^leted,  and  December  19th,  1944,  the  date 
on  which  the  contract  w^as  completed?  [280] 

Mr.  Gribson:  We  object  to  that.  It  is  predicated 
on  hearsay.  We  have  here  a  i^repared  smmnary, 
and  the  person  who  prepared  it  has  not  been  es- 
tablished, and  we  have  nothing  to  check  against. 

The  Court:  Well,  it  certainly  would  not  be  the 
basis  for  any  damages  unless  it  was  shown  that 
this  equipment  was  not  being  used  in  any  way,  that 
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tl!(^  equii)mont  was  idle  on  accoimt  of  the  delay. 
That  would  be  the  question.  If  it  was  used  at  all 
it  would  be  hard  for  the  Court  to  determine  what 
the  value  was. 

Mr.  Gibson:  That  is  a  factor  overlooked,  and 
that  is  that  he  put  on  as  many  shifts  as  possible 
to  work,  and  that  they  worked  on  Sunday  and 
overtime.  It  certainly  is  not  our  fault  if  they  si)read 
this  work  out  and  did  not  get  it  finished  on  time. 

^rhe  Court:    I  will  consider  all  of  yoiw  objections. 

Q.  (Mr.  Watts,  continuing:)  Now,  tell  the  Court 
whether  this  computation  of  the  rental  on  this 
eqiiiT)ment  was  for  the  ])ei'iod  of  NoveiTjber  lOtli  to 
December  19th? 

Mv.  (libson:  I  object  to  it  as  hearsay  and  this 
is  not  an  original  i-ecord  from  which  we  can  deter- 
mine^ what  the  rental   was. 

Mr.  Watts:    1  will  introduce  the  original  records. 

Tlie  Court:  It  may  be  admitted  subject  to  the 
connecting  uj)  of  it,  and  of  course,  subject  to  your 
objection.   [281] 

A.     This  is  a  schedule  for  that  rental  period. 

Q.  (Mr.  Watts,  continuing:)  Are  you  I'espon- 
siblo  for  this  schedule  for  rental,  Mr.  Borst? 

A.     It  was  prepared   under  my  direction. 

Q.  I)o  you  know  that  each  item  listed  under 
Item  No.  1  on  the  schedule,  or,  rather,  on  Exhibit 
No.  (-15,  was  at  the  site  and  unused  during  the 
thirty-nine  da}^  period?  A.     Yes,  sir. 

Q.  Oil  this  Exhibit  65,  for  example,  opposite  the 
name  of  the  equipment  the  first  item  "Air  compres- 
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SOT,  one  Gardner-Denver  two-stage  210  foot  i)istou 
disxolacemeiit, "    you    have    set    opposite    that    tht^ 
monthly  rate  of  rent  on  this  equipment? 

A.     That  is  right;  yes,  sir. 

Q.  And  there  is  shown  ojjjjosite  that  the  rental 
covering  that  piece  of  equipment  for  the  thirty- 
]iine  day  period?  A.     Yes,  sir. 

Q.  In  this  exhibit  No.  65  have  you  specified  each 
of  the  pieces  of  equipment  which  were  rented  by 
you  from  others,  or  was  owned  by  you,  upon  which 
you  are  clauning  the  right  to  recover  during  this 
peiiod  of  thirty-nine  days  ?  A.    Yes,  sir. 

Q.  Will  you  tell  the  Court,  please,  one  of  the 
sources  from  which  this  unit  rate  per  month  was 
chosen  ? 

A.     From  the  O.P.A.  rental  schedule.   [282] 

Q.  Are  any  of  these  rental  charges  in  excess 
of  the  maximum  j^rice  regulation  No.  134  of  the 
Office  of  Price  Administration  then  in  force? 

Mr.  (xibson:  We  object  to  that  as  calling  for  a 
conclusion  of  the  witness,  and  attempting  to  have 
him  incorporate  the  regulation  of  the  O.P.A. 

The  Court:  The  Court  will  take  judicial  notice 
of  the  O.P.A.  regulations. 

Q.  (Mr.  Watts,  continuing:)  State  w^hether  or 
not,  independent  of  the  O.P.A.  regulations  of  the 
rental  price,  whether  or  not  in  your  opinion  the 
price  on  this  schedule  for  the  rental  of  each  piece 
is,  or  is  not,  reasonable. 

A.     It  is  my  opinion  that  the}^  are  reasonable. 
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Q.  Tell  the  Court  whether  or  not  the  total  sum 
for  which  you  make  clann  in  the  amount  of  $2,- 
255.50  is,  or  is  not,  reasonable  for  the  rental  of 
tlie  equipment  designated  in  Exhibit  No.  65  for  this 
t]iirty-nine  day  period. 

Mr.  Gibson:  We  object  to  this  unless  it  is  con- 
ceded that  the  objection  previously  made  that  all 
of  this  evidence  is  incompetent,  irrelevant  and  im- 
material to  all  of  the  Comits,  and  the  further 
objection  that  it  is  inadmissible  on  the  ground  that 
they  have  previously  tiled  their  claim  and  signed 
their  receipt  in  the  total  sum  of  $10,008.70. 

'I'he  Court:  The  objection  will  be  noted,  and  it 
is  conceded  [283]  here  that  it  goes — your  objection 
Ljoes  to  all  of  the  question  of  damages.  This  will  be 
admitted.  [283-A] 

Mr.  Scholz:  May  it  be  stipulated  that  every 
statement  he  makes  regarding  damages  that  were 
ohjocted  to  before,  may  be  objected  to  noWj  Snd 
that  under  the  contract  lie  is  not  entitled  to  dair- 
ages  ? 

The  Court:  That  will  be  all  covered  in  tlie  final 
decision  of  this  case.  This  case  seems  to  simplify 
itself  into  one  or  two  vital  Y)oints.  The  first  ques- 
tion for  the  Court  to  decide  is  whether  the  contract 
is  ])laiii  and  can  be  declared  as  it  is  writteji.  If 
the  Court  decides  that,  then  Comits  two  and  three 
necessarily  fall.  And  tlie  next  question  is  whetlic]- 
if  the  contract  should  be  interpreted  as  written, 
whether   thei'c    is    anv   consideration    for    the    last 
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clause.  If  there  was  no  consideration,  then  plain- 
tiff's case  fails,  and  if  the  Court  determines  that 
there  was  a  recoverable  damage,  or  damages,  on 
account  of  these  delays  the  question  is  whether  the 
damage  can  be  enlarged  over  and  above  the  clahn 
filed   by   the   plaintiff. 

Mr.  Gibson:  Of  course,  the  Court  is  carrying  in 
mind  the  matter  of  delay,  that  it  alone  is  not  a  ques- 
tion of  damages.  There  must  be  comiected  with  that 
the  matter  of  negligence. 

Mr.  Scholz:  And  even  with  the  clause  added 
to  the  signature  page,  we  contend  there  is  nothing 
added  to  the  contract.   [284] 

The  Court:  If  the  Court  linds  that  it  is  a  pai't 
of  the  contract  then,  of  course,  it  is  very  plain  to 
the  Court. 

Mr.  Scholz:     Not  according  to  our  contention. 

The  Court :  This  is  still  in  its  early  stages,  I  take 
it.  This  is  only  the  first  witness  in  this  lawsuit. 

Mr.  Scholz:  If  your  Honor  decides  that  there 
was  consideration  for  the  clause  on  the  signature 
page,  we  still  contend  that  it  does  not  give  the 
right  to  the  plaintiff  to  sue  for  damages. 

The  Coui't:  That  seems  to  me  a  rather  unusual 
statement,  hwi  T  will  consider  it.  You  may  go 
ahead. 

A.  The  question  was.  Was  this  a  reasonable 
charge?  And  in  my  opinion  it  is  a  very  reasonable 
charge. 

Q.     (Mr.  Watts,  continuing:)   Now,  I  wish  you 
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would  turn  to  Exhibit  32-1,  32-2,  and  32-3.  In  that 
exhibit,  whicli  is  in  evidence,  will  you  tell  the 
Court  whether  or  not  these  expenses  include  the 
receipted  bills  or  invoices  for  each  and  every  item 
to  which  you  have  testified  that  you  want  damages 
for  in  Exhibit  65,  covering  this  thirty-nine  day 
])eriod  of  rental? 

A.     Yes,  sir;  these  invoices  cover  the  charges. 

Q.  Have  these  invoices  actually  been  paid  by  the 
Power  Service  Corporation?  [285] 

A.     Yes,  sir;  they  have. 

Q.  Will  you  tell  the  Court  whether  or  not  it 
M'as  necessary  for  all  of  these  items  which  ar(^ 
listed  under  "Item  One,"  on  Schedule  65 — or, 
rather,  Exhibit  65,  to  be  on  the  job  for  this  thirty- 
nine  day  period? 

Mr.  Scholz:  Now,  that  calls  for  a  conclusion 
and  we  object  to  it. 

The  Court:    He  may  answer. 

A.  Yes,  sir;  this  was  all  used  as  is  all  con- 
tracting equipment  from  day  to  day  for  the  work, 
])ossibly  not  at  one  place  day  after  day,  in  one 
particular  ])()rtion,  but  a  portion  of  work  may  be 
performed  today,  and  again  the  day  after  that, 
or  the  third  day,  but  it  was  all  in  there  ready  for 
tlie  work. 

Q.  And  was  it  necessary  to  kee])  that  equip- 
ment on  the  job  to  i)erform  this  contract? 

A.     Yes,  sir;  it  was. 

Q.     It(Mii  2,  what  does  that  cover,  Mr.  Borst? 
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A.  Item  2  is  the  extra  cost  of  supervisory  per- 
sonnel except  Borst. 

Q.     You  are  claiming  how  much  for  that  item? 

A.     $8,267.53. 

Q.  Will  you  explain  that  item  to  the  Court, 
if  3'ou  please  ?   [286] 

A.     Yes,  sir. 

Mr.  Gibson.  Do  I  understand  that  we  nmst 
make  objection  to  each  question  now^? 

The  Court:     Yes;  that  is  right. 

Mr.  Gribson:  I  object,  and  move  to  strike  this, 
as  incompetent,  irrelevant  and  inunaterial,  and  not 
]jayable  under  the  terms  of  the  written  contract. 
It  is  an  attempt  to  exceed  or  add  to  their  own 
established  agreement,  beyond  this  $10,000.00. 

'i'he  Court:  It  may  be  admitted,  subject  to  your 
objection. 

A.  May  I  ask  you  the  question?  I  don't  re- 
membei'  just  how  this  was  set  u]). 

Mr.  (xibson:  Why,  don't  you  just  read  it,  coun- 
sel, and  save  the  witness  that  trouble. 

The  Court :    Just  go  ahead. 

A.  These  are  the  names  of  the  supervisory  per- 
sonnel involved,  and  it  gives  the  base  weekly  rate, 
and  the  exact  amount  as  ])aid  to  these  men  for  the 
exact  thirty-nine  day  period. 

Q.  (Mr.  Watts,  continuing:)  Will  you  explain 
what  you  inean  by  "supervisor}^  personnel,"  and 
the  names  of  the  men  appearing  undei-  this  item? 

A.  The  names  are  listed;  Emil  Nelson,  general 
superintendent;  [287]  O.  Gr.  Thornzsen,  pijung  sup- 
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erintoiident;  James  A.  Hobbs,  boilerniaker  super- 
intpndont;  Ray  B.  Shaw,  purchasing  agent;  E.  W. 
Ross,  chief  clerk;  James  P.  Kreitzer,  senior  clerk; 
Jack  L.  Wright,  junior  clerk;  Harvey  Precht,  gen- 
eral boilerniaker  foreman ;  Fred  M.  Godsoe,  general 
piping  foreman ;  Thra  S.  Moor,  material  control : 
Clifford  8.  Boyle,  general  millwright  foreman. 

Q  Were  each  one  of  these  men  a  part  of  you^' 
field  organization  entirely  independent  of  the  labor 
organization  as  such?  A.     Yes,  sir. 

Q.  Will  you  state  whether  or  not  these  nier. 
were  required  to  be  on  the  job  during  the  perform- 
ance of  this  contract,  during  the  thirty-nine  da}' 
l)eriod  from  November  10th  to  December  19th? 

A.  They  were  required  for  that  period  of  time; 
yes. 

Q.  Have  you  set  forth  in  the  schedule  in  Ex- 
hibit No.  65,  undei*  Item  2,  the  exact  amount  that 
was  actually  paid  to  each  of  these  employees  durin,<; 
the  thirty-nine  day  period?  A.     Yes,  sir. 

Q.  T)o  you  have  in  the  Courtroom  and  available 
for  inspection  of  counsel  the  original  payrolls  show- 
ing thnt  they  were  actually  paid  this  amount,  and 
d(t  yon  have  the  endorsed  checks  from  each  of 
these  employees  showing  the  payment  of  these  [288] 
wages? 

A.     Yes,  sir;  we  do  liave. 

Mr.  Watts:  Unless  it  is  required  on  cross  exam- 
ination, the  plaintiff  does  not  introduce  the  pay- 
rolls and  checks  for  the  reason  that  we  take  the 
position   that   they   would   only   unnecessarily   en- 
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cumber  the  record.  However,  if  there  is  miy  ques- 
tion about  the  authenticity  of  the  exhibit  marked 
65,  we  have  the  checks  and  the  payroll  to  be  marked 
as  an  exhibit,  if  it  is  desired. 

Mr.  Gibson:  I  am  not  making  an  objection  on 
that  ground.  I  am  not  questioning  that,  Mr.  Watts, 
but  I  do  have  my  objection  in  to  the  exhibit,  or 
schedule,  w^hich  has  been  marked  as  Exhibit  65.  I 
don't  object  to  its  being  shown  by  65,  if  it  was 
admissible. 

The  Court:  h\  order  to  save  the  objections  bein.L": 
repeatedly  made,  I  will  say  that  a  general  objec- 
tion as  to  any  testimony  as  to  any  claim  that  en- 
larges the  amount  over  the  claim  filed  will  b^' 
deemed  to  be  objected  to. 

M]'.  Gfibson:  Why  can't  we  have  the  objection 
in  reference  to  damages  throughout  this  testimony? 
It  is  not  payable,  under  our  theory.  It  would  be 
incompetent,  irrelevant  and  immaterial,  and,  as  I 
say,  under  our  theory  it  is  not  payable  under  this 
contract,  under  any  circumstances. 

The  Court :  It  is  agreeable  to  the  Court  that  you 
[289]  may  have  your  objection. 

Q.  (Mr.  Watts,  continuing:)  Will  you  state 
wliether  o]'  not  the  M^ages  for  the  supervisoi'y  j)er- 
sonnel  w^ere  actually  incurred  in  the  amount  of 
$8,267.53? 

A.  Wages  and  payroll  taxes  and  social  security; 
yes,  sir;  and  there  was  also  some  ex})ense  claims 
in  that. 
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Q.  Will  you  give  us  the  expense  items  included 
in  this  supervisoiT  personnel  item? 

A.  There  was  Mr.  Ross,  Mr.  Thorndsen,  and 
Mr.  Nelson.  We  paid  Mr.  Ross  $186.13;  Mr.  Thornd- 
sen,  $172.77;  and  Mr.  Nelson  $458.22.  That  was 
For  the  expenses  in  that  period. 

Q.  (Mr.  Watts,  continuing:)  Under  Item  No.  2 
of  this  schedule,  in  addition  to  the  actual  payroll 
on  these  supervisory  men,  you  have  just  testified 
to  the  fact  that  you  paid  them  certain  expenses. 
Now,  will  you  tell  the  Court  how  those  expenses 
w^ere  taken  care  of? 

A.     By  petty  cash  vouchers  paid  in  the  field. 

Q.  Did  you  re(iuire  each  man  to  show  each  item 
of  expense  that  he  expended  before  you  reimbursed 
him?  A.     Yes,  sir.  [290] 

Q.  Did  you  issue  a  check  for  each  bill  sub- 
mitted by  the  employees?  A.     Yes,  sir. 

Q,  Did  you  have,  or  do  you  have,  each  of  the 
bills  t(^  each  itemized  statement,  and  each  voucher 
to  establish  the  expenses,  that  is,  for  instance,  the 
expense  of  Emil  Nelson  in  the  amount  of  $458.22 
during  that  period?  A.     Yes,  sir. 

Q.  And  do  you  have  the  expense  vouchers,  state- 
ments and  receipts  for  each  and  every  employee 
mentioned  on  Item  No.  2  i  A.     Yes,  sir. 

Q.  The  last  item  there,  amounting  to  $286.55 
on  [tem  No.  2  of  the  schedule,  what  does  that 
represent  ? 

A.  That  is  the  ])ayroll  taxes  and  social  security 
payments  to  the  Government. 
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Q.  On  the  wages  of  these  men  enumerated  in 
item    2?  A.     Yes,    sir. 

Q.  The  total  items  as  listed  on  supervisory  per- 
sonnel is  how  much?  A.     $8,267.53. 

Q.     What  is  the  third  item  of  expense? 

A.  That  is  an  item  for  additional  time  for  my- 
self on  the  i^roject,  covering  the  ninety  day  period, 
and  the  expenses  [291]  for  that  ninety  days. 

Q.  What  are  your  duties  in  the  Power  Service 
Cori)oration  at  Minneapolis? 

A.  T  had  the  resjjonsibility  of  getting  new  busi- 
ness and  su])ervising  the  business  that  is  obtained. 

Q.  Is  there  anyone  else  in  your  organization 
that  is  charged  with  the  responsibility,  or  assumes 
the  responsibility  or  did  so  during  the  one  hundred 
and  fifty-nine  days  at  the  Suntlow^er  Ordnance, 
that  is,  with  getting  new  business  for  your  organ- 
ization? 

A.     No,  sir;  that  is  my  responsibility. 

Mr.  (xibson:  1  move  to  strike  what  his  duties 
are  in  ])rocurrng  new  business.  There  certainly  is 
no  j)art  of  this  under  the  contract. 

'I'he  Court:  The  answer  is  in  the  record,  and  it 
may  stand. 

Q.  Did  you  have  other  contracts  at  the  time 
tills  was  rmming  ?  A.     Yes,  sir. 

Q.  At  the  present  time  how  many  do  you  ha\'e 
ruiiuing,  Mr.  Borst? 

A.     In  the  neighborhood  of  twenty  contracts. 

Q.  Has  it  been  necessary  for  you  to  9:ei:  on  the 
job  at  the  commencement  and  stay  there   in   the 
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capacity  of  more  or  [292]  less  a  project  maiiai2,ev 

for  the  full  period  of  performance? 

Mr.  Scholz:  AVe  object  to  that  as  incompetent, 
irrelevant  and  inunaterial,  and  not  within  the  is- 
sues, whether  he  spent  five  minutes  there,  or  the 
whole  time.  He  was  under  contract  to  do  this  work. 

The  Court:    He  ma}^  answer. 

A.  On  one  other  occasion  we  went  out  and 
designed  and  constructed  a  plant,  and  I  did  spend 
a  period  of  time  there. 

Q.     Is  that  the  only  instance? 

A.     Yes;  it  is. 

Q.  What  are  your  ordinary  duties  with  resj)ect 
to  performing  a  contract  such  as  this,  so  far  as 
the  normal  amount  of  time  you  spend  in  the  per- 
formance of  the  contract? 

Mr.  Scholz:  We  object  to  that  as  incompetent, 
irrelevant  and  unmaterial,  and  not  within  the  terms 
of  the  contract,  and  certainly  not  binding  on  the 
defendant. 

The  Court:    He  may  answer. 

A.  Normally,  I  would  spend  the  amount  of  time 
there  necessary  to  get  it  mider  way. 

Q.  To  Avhom  w^ould  you  turn  the  responsibility 
of  managing  and  performing  of  the  contract  from 
then  on  outV 

A.     The   general   superintendent. 

Q.     And  that  was  whom? 

A.     That  was  Emil  Nelson.  [293] 

Q.  Now,  how  much  time  would  it  have  been 
necessary,  in  your  opinion,  for  you  to  have  spent  on 
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this  x)roject  had  not  these  delays  to  ^Yhich  you  have 

testified  occurred'^ 

Mr.  Scholz:  We  object  to  tiiat  as  incompetent, 
irrelevant  and  immaterial,  and  also  calls  for  a  con- 
clusion of  the  witness. 

The  Court:     He  may  answer. 

Mr.  Scholz:  And  may  we  have  the  further  ob- 
jection that  all  damages  must  be  within  the  con- 
templation of  the  parties  to  the  contract.  They  are 
alleging  a  breach,  and  they  could  not  get  any  dam- 
ages unless  it  liowed  from  the  breach  of  the  con- 
tract, outside  of  special  damages  which  must  be  dis- 
tinctly loleaded,  and  they  are  bound  by  that. 

The  Court:     He  may  answer. 

A.     About  thirty  days. 

Q.  You  are  submitting  a  claim  under  another 
item  for  a  proportionate  part  of  your  salary  for 
the  thirty-nine  day  periods  A.     Yes,  sii'. 

Q.  Out  of  this  one  hundred  fifty-nine  days,  tell 
the  Court  how  many  days  you  spent  on  the  job  that 
you  would  not  have  been  required  to  spend  had  it 
not  been  for  the  delays'^ 

Mr.  Scholz:  Objected  to  as  incompetent,  irrele- 
vant [294]  and  immaterial,  and  calling  for  a  con- 
clusion of  the  witness,  and  not  within  the  terms  of 
the  contract.  He  was  there  to  perform  a  definite 
contract,  and  this  is  not  admissible. 

The  Court:  He  may  answer,  subject  to  the  ob- 
jection as  to  the  damage  phase. 

A.     Ninety  days. 

Q.     You  would  not  have  l^een  required  to  spend 
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that  ninety  days  had  the  materials  been  available 

for  the  erection  of  these  miits  .^ 

A.     That  is  right. 

Q.  What  was  the  actual  weekly  wage  rate, — 
what  were  you  paid  during  that  period? 

A.     One  hundred  dollars  a  week. 

Q.     Was  that  for  wages?  A.     Yes,  sir. 

Q.  How  nmch  did  that  amount  to  for  ninety 
days  i  A.     $1,285.71. 

Q.  W'hat  else  ]iesides  your  wages  did  you  re- 
ceive ? 

A.     Expenses.   They  were  $1,256.60. 

Q.  Tell  the  Court  generally  what  those  expenses 
were. 

A.  They  were  hotel  expenses,  meal  expenses,  car 
expenses,  driving  from  Kansas  City  to  the  Sun- 
flower Ordnance  Project  each  day,  traveling  ex- 
penses to  and  from  the  work,  and  petty  [295]  cash. 

Q.  Were  those  expenses  enumerated  in  Exhibit 
No.  65  under  item  3, — strike  that,  j)lease.  Let  me 
put  it  this  way,  Mr.  Borst:  Were  the  expenses 
enumerated  in  Exhibit  No.  65  under  Item  No.  3 
actually  expended  by  you  in  the  performance  of 
this  contract?  A.     Yes,  sir. 

Q.     During  this  ninety  day  period? 

A.     Yes,  sir. 

Q.  Were  you  reimbursed  for  the  expenses  in 
this  amount  .^  A.     Yes,  sir. 

Q.  Do  you  have  in  the  Courtroom  and  available 
for  inspection  by  the  Court  and  counsel  an  itemized 
statement  for  each  expense  item  that  you  turned  in 
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during  this  ninety  day  period,   together  witli  the 
receipted  bills  and  vouchers  from  the  Power  Service 
Corporation  in  payment  of  these  expense  items? 

A.     Yes,  sir. 

Q.  So  that  the  total  amount  you  are  claiming 
under  Item  No.  3  for  time  and  expense  is  how 
much  ?  A.     $2,542.31. 

Q.  Was  all  of  this  paid  to  you  and  received  by 
you  from  the  Power  Service  Corporation?  [296] 

A.     Yes,  sir. 

Q.  AYas  it  necessary  and  reasonable  as  expenses 
that  were  incurred  by  the  Power  Service  Corpora- 
tion during  this  ninety  day  period  so  far  as  the 
wages  and  expenses  were  concerned? 

A.     Yes,  sir. 

Mr.  Scholz:  We  object  to  that  as  calling  for  a 
conclusion  of  the  witness  as  to  "necessary  ex- 
penses." 

The  Court:  The  answer  is  m  the  record,  and  it 
may  stand, 

Q.  (Mr.  Watts,  continuing:)  Now^,  what  is  the 
next  item  of  expenses  there? 

A.     Home  office  overhead. 

Q.  How  much  are  you  claiming  as  damages  for 
home  office  overhead?  A.     $6,649.82. 

Q.  Will  you  tell  the  Court  what  other  jobs  you 
had  in  progress  during  the  thirty-nine  day  period 
between  November  10th,  1944,  and  December  19th, 
1944. 

A.  Well,  we  had  a  project  for  the  Board  of 
Heating  Conamissioners  of  the  city  of  Sleepy  Eye, 
Minnesota. 
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Q.     AAliat  else  i 

A.  A  ])roject  for  the  Union  Pacific  railroad  com- 
pany. 

Q.    Where? 

A.     Salt  Lake  City,  Utah.  [297] 

Mr.  Scholz:  Now,  we  have  an  objection  to  that. 
Besides  our  general  objection  I  want  the  further 
objection  that  any  other  project  they  might  have 
would  certainly  not  be  ])inding  on  this  defendant, 
that  is,  any  testimony  regarding  any  other  project, 
and  is  not  any  element  of  damages  here. 

The  Court:  Yes;  that  is  true,  if  it  is  for  that 
purpose,  but  I  don't  know  yet  what  the  purpose  of 
this  is. 

Mr.  Watts:  The  purpose  is  to  allocate  to  the 
home  office  the  overhead  for  this  job,  that  is,  the 
particular  portion  of  the  overhead  for  this  job. 

The  Court:  It  is  yonr  contention  that  he  was 
looking  after  this  project? 

Mr.  Watts:  No;  not  exactly.  I  wouldn't  ])ut  it 
that  way.  I  would  say  the  company  was  i)erform- 
ing  these  various  i)rojects  at  that  time. 

The  Court:  I  will  admit  it  subject  to  the  objec- 
tion in  the  record. 

Q.  (Mr.  Watts,  continuing:)  What  was  the  total 
contract  price  for  the  Sunliower  Ordnance  project? 

A.     $466,821.07. 

Q.  What  was  the  contract  for  the  Board  of 
Heating  Commissioners  at  Sleepy  Eye? 

A.     $15,956.00. 
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Q.  And  what  was  the  contract  for  the  Union 
Pacific  at  [298]  Salt  Lake  City,  Utah? 

A.     $80,740.00. 

Q.  What  was  the  average  number  of  em^jloyees 
between  November  10th  and  December  19th,  1914, 
at  the  Sunflower  project? 

A.     The  average  was  eighty-nine  employees. 

Q.  What  was  the  average  number  of  employees 
at  the  Sleepy  Eye  job?  A.     Four. 

Q.  What  was  the  average  number  of  employees 
at  Salt  Lake  City  on  that  contract  ? 

A.     Eighteen. 

Q.  What  was  the  total  average  number  of  em- 
ployees during  the  thirty-nine  day  period  on  the 
three  jobs?  A.     One  hundred  eleven. 

Q.  What  was  the  total  contract  price  of  the 
three  jobs,  that  is,  of  the  jo])s  at  the  three  sites? 

A.     $563,517.07. 

Q.  What  was  the  annual  overhead  as  shown  by 
the  books  of  your  company?  A.     $75,316.58. 

Q.  And  what  was  the  average  monthly  overhead 
for  1944?  A.     $6,276.38. 

Q.  Have  you  made  an  allocation  of  your  monthly 
overhead  [299]  of  this  job,  taking  into  considera- 
tion, first,  the  element  of  the  contract  price,  the  re- 
lationship between  the  Smifiower  contract  and  the 
total  being  performed  by  you  at  that  time,  and  tak- 
ing into  consideration  the  relationship  of  the  aver- 
age number  of  employees  at  the  Sunflower  pioject 
to  the  total  number  of  emijloyees  during  that  tliirty- 
nine  day  period?  A.     Yes,  sir;  I  have. 
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Q.  And  what  percentage  of  the  allocation,  using 
the  contract  price,  as  a  basis  for  the  allocation.^ 
Can  you  answer  that,  Mr.  Borst? 

Mr.  Gibson:  We  object  to  this.  This  witness  may 
be  an  expert  as  an  engineer,  but  not  as  an  accomit- 
ant.  He  is  attempting  to  show  what  this  overhead 
is.  Why  didn't  they  submit  a  financial  statement  in- 
stead of  having  this  witness  testify  as  an  account- 
ant and  an  engineer,  and  everything  else? 

Mr.  Scholz:  And  I  want  to  add  to  that  objection: 
That  this  caimot  give  any  reasonable  basis.  It  is 
too  vague,  and  sul)ject  to  many  different  proposi- 
tions to  make  it  clear  enough  for  this  Court  to  de- 
cide that  it  is  the  correct  amount. 

The  Court:  At  this  time  that  objection  will  be 
sustained. 

Mr.  Watts:  I  will  say,  your  Honor,  that  we  will 
sul:)sequently  offer  a  deposition  of  Mr.  Galfney,  the 
treasurer  [300]  of  the  plaintiff  corporation,  in 
which  the  items  that  are  being  used  for  a  basis  of 
this  computation  are  testified  to,  and  on  this  ])asis 
I  oft'ei-  to  prove  that  by  using  the  contract  price  as 
a  basis  in  allocating  the  overhead  the  percentage 
amounts  to  eighty-three  per  cent,  and  that  by  using 
the  number  of  employees  as  a  basis  for  the  alloca- 
tion the  percentage  which  this  contract  had  to  l)ear 
of  the  home  office  overhead  is  eighty  per  cent,  and 
then  by  averaging  the  two  different  items,  the  con- 
tract price  and  the  numl^er  of  emploj'^ees,  which  is 
eighty-three  and  eighty,  dividing  that  hy  two  would 
give  the  average  allocation  of  eighty-one  and  one- 
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half  per  cent,  which  would  have  to  be  ai)xjlied 
against  this  contract  if  the  finding  is  in  favor  of  the 
plaintiff,  and  I  will  say  to  your  Honor  that  I  have 
cited  cases  in  my  brief  in  which  this  specific  tyi^e 
of  testimony  was  held  to  be  admissible. 

Mr.  Gibson:  I  am  not  questioning  the  type  of 
testimony,  but  I  am  questioning  the  source  of  it  at 
this  time. 

The  Court:  Yes;  I  do  not  think  that  he  has 
shown  himself  qualified  to  testify,  if  there  is  better 
evidence  available  at  this  time. 

Q.  (Mr.  Watts,  continuing:)  What  formula  did 
you  apply  in  reaching  the  amount  of  home  office 
overhead  which  [301]  you  say  is  $6,641.82  ? 

Mr.  Scholz:  I  think  that  amounts  to  the  same 
question  as  the  Court  has  just  sustained  an  objec- 
tion to. 

The  Court:  The  testimony  shows  that  this  man 
is  an  engineer,  the  supervisor  of  a  plant,  and  this 
question  goes  to  the  amount  of  overhead,  which  no 
doul:)t  are  all  matters  of  record.  It  might  be  that  his 
testimony  would  be  admissible  later,  but  at  this  time 
I  think  he  is  not  qualified,  so  far  as  the  I'ecord 
shows  now. 

Q.  (Mr.  Watts,  continuing:)  Do  you  know,  Mr. 
Borst,  as  a  matter  of  fact  that  your  company  had 
overhead  in  excess  of  $75,000  during  the  year  1944  i 

Mr.  Gibson:  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial.  This  man  is  not  c.n  ac- 
countant. 

Mr.  Watts:     1  will  withdraw  that  question. 
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Q.  Is  this  Power  Service  Corporation  completely 
operated  under  your  guidance  and  supervision  in 
Minneapolis  ?  I  will  ask  you  if  in  the  Home  Office 
you  are  the  man  who  handles  all  of  the  business? 

A.    Yes,  sir. 

Q.  Do  you  know,  independent  of  any  book  rec- 
ord, how  much  the  overhead  is, — after  you  refresh 
your  memory,  are  you  willing  to  testify  that  your 
company  pays  that  amomit  of  overhead?  [302] 

Mr.  Gibson:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  calling  for  a  con- 
clusion. 

Mr.  Scholz:  And,  furthermore,  I  don't  think  the 
witness  is  qualified. 

The  Court:    Well,  we  will  see  if  he  can  answer. 

A.  We  have  a  tax  statement  available  which 
gives  that  information. 

Mr.  Gibson:  Are  you  offering  that  tax  state- 
ment? 

Mr.  Watts:    Yes. 

Mr.  Scholz:  You  never  prepared  that,  did  you, 
Mr.  Borst? 

A.     No. 

Mr.  Scholz:  And  had  nothing  to  do  with  pi-epar- 
ing  it  i 

A.     Not  in  setting  down  the  figures. 

Mr.  Watts:  I  wonder  if  I  may  go  on  with  my 
examination  ? 

The  Court:     Yes;  you  may  go  ahead. 

Q.  (Mr.  Watts,  continuing)  :  Was  this  swoi-n  to 
by  officers  of  the  Power  Service  Corporation  as  a 
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part  of  its  records  which  it  submitted  to  the  United 

States  in  respect  to  income  taxes  for  the  year  1944  ? 

Mr.  Scholz:  A¥e  object  to  that  testimony,  be- 
cause the  e^ddence  of  the  officer  himself  would  ])e 
the  best  e^ddence.  To  have  this  witness  testify  to 
something  that  the  [303]  treasurer  of  the  company 
could  better  testify  to,  is  hearsay  and  would  be  in- 
competent. 

Mr.  Watts:  Of  course,  I  cannot  get  all  of  this 
testimony  in  at  once,  and  I  offer  this  at  this  time 
to  show  the  overhead  which  the  company  paid. 

The  Court:  The  objection  will  be  sustained  at 
this  time. 

Mr.  Watts :  The  plaintiff  offers  at  this  time,  and 
will  renew  the  offer  at  the  proper  time  later,  ]3ut 
now  I  offer  to  prove  that  the  formula  as  it  appears 
in  Exhibit  No.  5,  in  arriving  at  the  allocation  of 
the  home  office  overhead  was  to  take  the  monthly 
overhead  for  a  month  in  the  year  1944,  multi}jly  by 
eighty-one  and  one-half  per  cent,  which  was  the 
average  of  contract  price  and  employees,  and  multi- 
ply that  ])y  one  and  three-tenths,  which  was  the  time 
involved  here, — one  and  three-tenths  months,  or 
thirty-nine  days. 

Mr.  Gil)son:  Now,  T  shall  object  to  counsel  testi- 
fying in  this  case. 

The  Court:  I  don't  think  he  is  testifying,  Mr. 
Gibson.  He  is  making  an  offer  of  proof.  I  under- 
stood him  to  say  he  was  going  to  make  an  offer  of 
proof,  and  would  renew  the  offer  later,  if  it  was 
refused. 
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Mr.  Watts:  That  is  right.  We  offer  to  esta]^lish 
[304]  at  this  time  that  the  formula  that  was  used 
in  arriving  at  the  amount  of  overhead  applicable 
here  is  that  we  took  the  monthly  overhead,  $6,276.38. 
We  arrived  at  that  by  dividing  the  total  overhead 
by  twehe,  multiplying  that  total  by  a  percentage 
of  eighty-one  and  one-half,  which  is  a  combination 
of  tlie  two  percentages,  eighty-three  and  eighty,  the 
price  of  the  contract,  and  the  number  of  employees, 
and  nuiltiply  that  by  one  and  three-tenth  months, 
or  thirty-nine  days,  which  covers  the  period  here, 
and  arrive  at  the  overhead, — or  gives  us  the  over- 
head of  $6,649.82,  out  of  the  total  amount  of  over- 
head, and  that  amount  is  applicable  to  this  contract. 

Th(^  Court:  You  may  proceed  with  your  proof 
in  ac^cordance  with  your  offer. 

Mr.  Watts :  And  do  T  understand  that  the  Court 
is  excluding  No.  66? 

Tlie  Court:    At  this  time. 

Mr.  Watts :    Very  well. 

(Whereui)on  document  referred  to  was 
marked  Plaintiff's  Exhibit  QQ  for  purposes  of 
identification.) 

Q.  (Mr.  Watts,  continuing:)  Now,  will  you  tell 
the  Court  how  you  have  arrived  at  the  sum  of 
$(i,649.82,  as  home  office  overhead? 

Mr.  Gibson:  I  shall  ob.iect  to  this  on  the  grounds 
[305]  stated. 

The  Court:  The  Court  ruled  that  this  witness 
•was  not  qualified  to  testify  as  to  the  other  question, 
l)ut   })i-<)of   was   off'ered   by  counsel   which   I   think 
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makes  it  competent  at  this  time.  T  believe  I  will 

allow  the  witness  to  answer. 

A.  $75,316.58  was  the  annual  overhead  in  1944, 
as  shown  by  the  plaintiff's  books,  and  that  is 
divided  down  to  arrive  at  the  monthly  overhead  by 
dividing-  that  total  by  tw^elve,  and  that  gives  the 
figure  of  $6,276.38. 

Mr.  Scholz:  Are  you  reading  now^  from  papers 
that  W' ere  prepared  by  you  I 

A.     Yes,  I  worked  this  out. 

Mr.  Scholz:     Did  you  prepare  that? 

A.     It  was  worked  out  under  my  direction. 

Mr.  Scholz:    Did  you  prepare  that  I 

Mr.  Watts:  Do  you  mean,  did  he  make  this 
tabulation  sheet  ( 

A.     Yes ;  I  set  these  figures  down. 

Mr.  Scholz :    From  w^hat  records  I 

A.  The  over-all  figure  of  the  overhead  was  taken 
from  the  accountant's  figures  and  the  tax  records. 

Mr.  Scholz:  Then  they  are  predicated  on  the  ac- 
countant's figures? 

A.     Yes,  sir. 

Q.  (Mr.  Watts,  continuing:)  What  is  the  figure 
of  the  [306]  contract  price  of  the  Sunflower 
X>roject  ? 

A.  $466,821.07  on  the  Sunflower  Ordnance 
project. 

Q.     What  is  that  based  owl 

A.  The  basic  contract  price  plus  the  three  modi- 
fications. 
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Q.  Is  there  evidence  here  showing  that  was  the 
contract  price?  A.     Yes,  sir. 

Q.  What  was  the  average  number  of  employees 
during  this  period,  November  10th  to  December 
19th?  A.     Eighty-nine. 

Q.  Do  you  have  the  payroll  records  to  establish 
that  these  were  the  actual  numbers  of  emj^loyees 
during  that  period  of  time?  A.     Yes,  sir. 

Q.  Do  you  know  what  the  contract  price  of  the 
Sleepy  Eye  project  was?  A.     Yes,  sir. 

Q.     And  what  was  that?  A.     $15,956.00. 

Mr.  Gibson:  We  object  to  this  as  not  the  best 
evidence. 

Mr.  Watts:  We  have  the  contract  here  with  us 
if  you  want  that?  [307] 

The  Court:  If  there  is  an  objection  I  presimie 
that  is  the  way  to  prove  it. 

Q.  (Mr.  Watts,  continuing:)  Handing  you  Ex- 
hil)it  No.  68,  I  will  ask  you  to  identify  it  for  the 
record. 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  68  for  purposes  of 
identification.) 

A.  That  is  the  agreement  between  the  Power 
Service  Corporation  and  the  Board  of  Heating 
Commissioners  of  Sleepy  Eye,  Minnesota,  and  it 
is  dated  the  26th  day  of  September,  1944. 

Q.     Showing  the  contract  price  of  that  conti-act? 

A.     Yes. 

Q.     And  what  is  tliat  price?  A.     $15,956.00. 
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Q.  Handing  you  now  Exhibit  No.  69,  will  you 
identify  that  for  the  record? 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  69  for  purposes  of 
identification.) 

A.  That  is  the  contract  between  Union  Pacific 
Railroad  Comj)any  and  the  Power  Service  Corpora- 
tion, and  that  is  dated  the  27th  day  of  April,  1944. 

Mr.  Watts:  We  offer  in  evidence  now  Exhil)its 
Nos.  68  and  69. 

Mr.  Scholz:  We  object  to  these  on  the  grounds 
[308]  upon  which  the  Court  sustained  an  objection 
heretofore  made,  and  upon  the  further  grounds  that 
it  was  not  within  the  contemplation  of  the  parties, 
and  if  there  was  a  breach  it  is  too  vague  and  con- 
jectural to  be  of  any  assistance  to  the  Court. 

The  Court:  It  may  he  admitted,  subject  to  }-our 
general  objection. 

(Plaintiff* 's  Exhibits  68  and  69,  for  identifica- 
tion, were  received  in  evidence.) 

Q.  (Mr.  Watts,  continuing:)  Now,  have  you 
taken  and  added  together  the  total  amount  of  the 
contract  prices  on  these  three  jobs  in  arriving  at  the 
figure  of  $563,517.07  in  order  to  make  a  computa- 
tion of  the  allocation  of  home  office  expense  to  this 
particular  job?  A.     Yes,  sir. 

Q.  Does  that  computation  appear  under  item 
No.  4  of  Exhibit  No.  65  ?  A.     It  does ;  yes,  sir. 

Q.  Now,  Mr.  Borst,  proceed  with  the  explana- 
tion to  the  Court  as  to  the  formula  used  in  arriving 
at  the  overhead. 
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A.  The  amount  of  overhead,  which  was  obtained 
from  the  records  of  the  company  in  the  amount  of 
$6,276.38  we  have  used  as  a  basis,  and  multiplied 
that  by  eighty-one  and  one-half  per  cent,  which  rep- 
resents the  portion  of  the  Sunflower  allocation 
against  the  total  overhead  of  the  company,  and  that, 
again,  Ave  [309]  have  multiplied  by  one  and  three- 
tenths,  which  is  one  and  three-tenths  months,  or 
thirty-nine  days,  and  that  gives  us  $6,649.82. 

Mr.  Scholz:  We  object  to  that  as  it  is  all  pre- 
dicated,— I  will  withdraw  that, — may  I  ask  the  wit- 
ness a  question? 

Tlie  Court :    Yes,  you  may  do  that.  [310] 

Mr.  Scholz:  Is  that  predicated  on  the  books  and 
records  of  the  company? 

A.     Yes,  sir. 

Mr.  Scholz:  And  upon  the  accountant's  state- 
ment ? 

A.    Yes,  sir. 

Mr.  Scholz:  We  object  to  it  as  it  is  predicated 
on  figures  and  matters  not  before  the  Court,  and  it 
is  not  the  best  evidence. 

Mr.  Watts :  He  has  introduced  certain  contracts 
and  lie  now  goes  right  on  with  the  computation 
based  on  those  fig-ures. 

The  Court:  His  testimony  is  in  no  better  condi- 
tion now,  except  that  these  two  contracts  are  in  evi- 
dence.  The  objection  is  sustained. 

Mr.  Gibson:  And  the  motion  to  strike  is  granted? 

The  Court:  Yes,  it  is  granted.  He  has  testified 
■Jj-oLu  the  books  of  the  coiripaiiy  now. 
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Mr.  Watts :  I  would  like  him  to  confine  his  testi- 
mon}^  as  to  the  mamier  in  Avhich  it  was  computed  by 
liim,  and  then  I  will  show  the  amounts  by  othei*  wit- 
nesses. 

The  Court:  I  think  you  should  qualify  this  wit- 
ness. 

Q.  (Mr.  Watts,  continuing:)  You  are  able  to 
add  the  total  cost  of  the  three  contracts  together,  so 
far  as  the  computation  is  concerned?  [311] 

A.     Yes,  sir. 

Q.  And  you  have  before  you  the  amounts  that 
were  received  by  the  Power  Service  Corj^oration  for 
these  three  contracts,  do  you  not  ?  A.     Yes,  sir. 

Q.  You  know  indei^endently  of  the  records  your- 
self that  these  amounts  were  received  ])y  the  Power 
Service  Corporation  for  the  contracts  performed 
during  this  thirty-nine  day  period? 

A.     Yes,  sir. 

Q.  You  know  of  your  own  knowledge  that  the 
number  of  men  you  testified  to  were  actually  em- 
ployed by  the  Power  Service  Corporation  during 
this  period  of  time?  A.    Yes,  sir. 

Q.  Taking  these  figures  into  consideration,  have 
you  yourself  made  this  calculation  to  which  you  are 
testifying,  Mr.  Borst?  A.     Yes,  sir. 

Q.  Is  it  your  opinion  that  the  proportion  of  the 
home  office  overhead  based  upon  your  knowledge  of 
the  company's  affairs  and  your  jjosition  with  the 
company, — is  it  your  opinion  that  the  proportion  of 
eighty-one  and  one-half  percent  of  the  total  over- 
head should  be  the  allocated  cost  against  the  Sun- 
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liowt'i'  Ordnance  contract,  and  is  that  a  reasonal^le 

allocation,  in  your  opinion?  [312] 

A.     Yes,  sir. 

Mr.  Gibson:  Nov\-,  we  object  to  this.  It  is  the 
oi:)inion  of  an  enginer  as  to  an  accountant's  problem. 

The  Court :  I  cannot  believe  that  the  witness  un- 
derstood your  question,  Mr.  Watts.  The  witness 
testified  that  he  knew  the  cost  of  this  project,  and 
the  number  of  men  of  his  own  knowledge,  inde- 
pendent of  the  records. 

A.  I  meant  to  testify,  your  Honor,  that  I  knew 
we  had  received  the  amount  of  $15,956.00  on  the 
Sleepy  Eye  contract. 

The  Court:  You  knew  that  independent  of  the 
books  and  records  of  the  company? 

A.  Yes;  I  was  present  at  the  meeting  at  which 
that  money  was  collected.  I  was  there  and  made 
settlement  in  that  case.  I  was  at  the  Coimcil  meet- 
ing at  which  we  said,  '^Is  the  job  satisfactory?"  and 
they  said,  "Yes."  And  the  amount  was  approved 
for  payment. 

Mr.  Gibson:    When  did  that  meeting  take  place? 

A.     In  February  of  the  following  year. 

The  Court:  If  he  knows  this  independent  of  the 
records  of  the  company,  of  course,  he  may  testify. 
However,  it  seems  almost  impossible  to  the  Court. 

Q.  (Mr.  Watts,  continuing:)  Were  you  present 
when  this  $15,000  was  paid?  [313] 

A.  Yes,  sir ;  I  was  there  when  they  approved  the 
contract  by  a  minute  on  the  books  and  a  minute 
that  tlie  money  would  be  paid. 
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Q.     Do  you  know  that  it  was  subsequently  paid? 

A.    Yes,  sir. 

Q,  Now,  will  you  tell  the  Court  what  you  loiow 
about  the  payment  of  the  contract  with  the  Union 
Pacific  Railroad  Company  as  to  the  time  and  place  ? 

A.  I  remember  being  present  in  the  office  when 
the  final  payment  came  in  in  full  on  that  work. 

Mr.  Gibson :    Will  you  get  the  dates,  Mr.  Watts  ? 

Mr.  Watts:    Yes;  I  will  do  that. 

Q.    When  did  that  come  in'.^ 

A.  Some  time,  I  think  it  was  in  April  of  the  fol- 
lowing year. 

Q.     That  would  be  1945? 

A.     Yes,  sir;  1945. 

Q.  Are  you  willing  to  testify,  Mr.  Borst,  inde- 
pendent of  the  records  of  the  company,  that  is,  you 
will  testify  yourself  independent  of  any  records 
that  the  full  amount  of  this  contract  marked  Ex- 
hibit 69  has  been  paid  to  your  corporation? 

Mr.  Gribson:  I  have  no  quarrel  with  that,  Mr. 
Watts.  [314] 

Mr.  Watts:    I  may  be  wrong  in  my  reasoning. 

Mr.  Gibson:  I  don't  think  that  he  can  testify 
from  his  own  personal  knowledge  as  to  the  overhead 
of  the  office,  the  home  office,  for  one  thing. 

Mr.  Watts :    I  think  it  is  a  matter  of  calculation. 

The  Court:  I  think  we  will  recess  at  this  time 
until  two  o'clock.  It  is  hard  for  the  Court  to  ])elieve 
that  the  witness  can  testify  to  matters  that  he  is 
being  interrogated  about.  However,  you  may  think 
that  over  during  the  recess. 
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Q.  (Mr.  Watts,  continuing:)  Before  lunch,  Mr. 
Boi'st,  we  were  discussing  your  recollection  of  the 
amounts  involved  in  certain  contracts,  and  your 
recollection  of  the  number  of  men  employed,  did 
you  mean  to  say  that  you  knew  the  exact  sum  of 
each  contract,  without  reference  to  the  contract? 

A.     No,  sir. 

Q.  Do  you  remember  the  men  employed  on  each 
contract  ? 

A.  Not  without  reference,  the  exact  number  of 
men  at  any  one  particular  time. 

Q.  Did  you  compile  this  document  before  you 
referred  to  the  contract  documents  and  the  payrolls, 
or  did  you  refer  to  them  before  you  made  the  ex- 
hibit? [315] 

Mr.  Gibson:  Now,  we  object  to  this.  It  pre- 
supposes something  not  in  evidence. 

The  Court:  I  think  that  is  right.  The  objection 
is  sustained. 

Q.  (Mr.  Watts,  continuing:)  In  the  preparation 
of  document  which  has  been  marked  as  Plaintiff's 
Exhibit  No.  65,  did  you  use  information  obtained 
from  Exhibit  No.  2  which  is  the  original  contract 
in  this  case,  together  with  the  three  modifications, 
in  arriving  at  the  amount  put  down  in  the  Exhibit 
65? 

(Whereupon     document     referred     to     was 
;        marked  Plaintiff's  Exhibit  65  for  purposes  of 
identification.) 

A.     Yes,  sir;  that  is  true. 
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Mr.  Gibson :  The  amount  of  what,  is  that  you  are 
talking  about  now? 

Mr.  Watts:  The  amount  of  the  contract,  or  the 
contract  price. 

Mr.  Gibson:    I  see. 

Q.  (Mr.  Watts,  continuing:)  Is  that  the  source 
of  your  knowledge f  A.     Yes;  it  is. 

Q.  Could  you  remember  that  without  refei'ring 
to  the  contracts  themselves,  these  three  contracts 
that  we  have  discussed?  [316] 

A.     No,  sir;  not  the  exact  figures. 

Q.     Where  did  you  ge\  the  figures  of  $15,956.00? 

A.     From  the  contract. 

Q.     Was  tliat  tlie  Sleepy  Eye  contract? 

A.     Yes,  sir. 

Q.  And  did  you  mean  to  tell  the  Court  \\\V:\ 
yoii  coiild  remember  that  without  reference  to  t]^' 
contract  ? 

A.  Xo,  sir;  I  didn't.  I  had  to  refresh  my  mcui- 
<••;.'  lA  the  time  I  wrote  it. 

Q.  Then  after  you  refreshed  your  recollection 
what  did  ,you  do? 

A.  I  transferred  that  information  to  the  sheets 
as  we  were  preparing  exhibit  No,  65. 

Q.  Now,  Mr.  Borst,  do  the  figures  that  you  hixw 
put  down  on  Exhibit  65  under  Item  four  correctly 
reflect  the  amounts  involved  in  these  three  con- 
tracts? A.     Yes,  sir:  these  three  do. 

Mr.  Gibson:  The  figures  speak  for  themselves. 
I  see  numerous  figures  in  these  exhibits.  Now,  he 
is  attempting  to  get  in  hearsay  testimony.     He  is 
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att(4n])tini;'  to  i^'ct  in  evidence  that  this  -witness  coulJ 
not  possibly  know  except  by  hearsay.  He  has  re- 
I'rvslied  his  memory  from  the  contracts,  and  that 
was  not  objected  to.  Now,  he  says,  "These  figures,'^ 
ant]  til  ere  are  a  lot  of  figures  in  these  contracts, 
and  in  these  [317]  various  other  exhibits. 

"I'he  Court:  Since  coimsel  is  not  confining-  this 
witnf^'ss  to  testimony  here,  or  rather  to  evidence 
sliown  by  the  documents  themselves  that  have  been, 
introdnced  in  evidence,  I  believe  he  will  be  allowed 
t<i  answer. 

Q.  (Mr.  Watts,  continuing:)  Will  you  pleas(^ 
refer,  Mr.  Borst, — 

Mr.  Watts:  I  think  the  Court  will  take  judicial 
notice  that  the  contract  price  of  the  Sunflower  Ord- 
nance ])roject  amounts  to  $466,821.07. 

Tlie  Court:     That  is  in  evidence. 

Mr.  Watts:  And  I  suppose  the  Court  will  taki' 
judicial  notice  that  the  Sleepy  Eye  contract  in- 
volves $15,956.00? 

The  Court:     And  that  is  also  in  evidence. 

Mr.  Watts :  And  that  the  Union  Pacific  conti-act 
amounted  to  $80,740.00'? 

Tile  Court:  And  that  also  was  admitted  in  evi- 
dence, as  I  recall,  or,  at  any  rate,  there  was  evidence 
in  the  record  without  objection,  as  I  recall  now,  as 
to  the  amoimts,  if  the  documents  themselves  were 
not  admitted,  but  it  is  my  impression  now  that  these 
documents  constituting  contracts  with  these  various 
other  ]>eople  are  in  evidence. 

Mr.  ^A'atts:     I  take  it  I  can  prove  the  facts  and 
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[318]    the   Court   can  make   computations   just   as 

well  as  the  witness  can. 

The  Court:  I  take  it  that  the  witness  can  testify 
as  to  the  amounts  of  the  contracts  in  evidence,  as 
tn  the  fact  that  was  the  amount  that  was  paid.  T 
think  that  is  in  evidence,  however. 

:Mr.  Watts:     Very  well 

Q.  (Mr.  Watts,  continuing:)  The  total  amount 
of  tlie  three  contracts  is  how  much? 

]\Ir.  Gibson:     That  is  a  matter  of  computation. 

The  Court:     He  can  make  the  computation. 

A.     This  adds  up  to  $563,517.07. 

Q.  And  did  you  obtain  the  information  as  to  the 
average  number  of  employees  on  the  Suntlowei' 
project  by  exactly  the  same  method  as  you  obtained 
the  figures  from  these  contracts,  or  this  particular 
contract,  by  reference  to  your  original  records? 

A.     Yes. 

Q.     Do  you  have  those  records? 

A.     Yes,  sir. 

]\Ir.  Watts:  Will  counsel  agree  that  the  aver- 
age number  of  employees  was  eighty -nine  ? 

Mr.  Gibson:  I  think  there  is  in  evidence  herr 
something  about  the  Power  Service  Corporation 
haA'ing  two  [319]  subcontractors, — at  any  rate,  I 
think  there  were  two  subcontractors.  Now,  if  you 
will  designate  with  reference  to  the  average  num- 
ber, whether  they  were  directly  employed  by  the 
Power  Service  Corporation? 

Mr.  Watts:  No,  I  don't  believe  it  takes  that 
into  account. 
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Mr.  Gibson:     Yon  think  it  does  not  show  thcni  ? 

Mr.  AA^atts:     I  think  not. 

Q.  (Mr.  AVatts,  continning:)  Will  you  tell  the 
average  muiiber  of  employees  without  taking  into 
consideration  any  subcontract? 

A.  This  figure  that  we  have  set  u])  here  of 
eighty-nine  employees  is  the  average  of  the  Power 
Service  Corporation  employees,  exclusive  of  any 
su])contractors. 

Q.  What  about  the  average  number  of  the  Boai-d 
of  Heating  Commissioners  Sleepy  Eye  contract? 

A.     That  is  just  our  own  employees. 

Q.     And  how  man}^  was  that? 

A.     That  Avas  four. 

Q.  And  how  many  were  there  under  the  I^nion 
Pacific  contract?  A.     Eighteen. 

Q.     Your  own  employees'?  A.     Yes.   [320] 

Q.  And  the  total  during  that  period  was  how 
many  ? 

A.     That  adds  to  one  Innidred  eleven. 

Q.  I  want  you  to  develop  for  the  benefit  of  the 
Court  what  you  did  in  that  computation, — did  you 
take  each  of  the  items  and  make  an  allocation  of 
the  ])roportionate  amount  of  the  cost,  the  allocations 
of  the  percentage  of  the  Sunflower  contract  with 
reference  to  the  total  amount  of  the  contracts  in- 
volved in  arriving  at  that  certain  percentage  of 
the  amount  involved?  A.     I  did. 

Mr.  Gibson:  If  he  can  understand  that  question 
he  is  all  right. 

Mr.  Watts:     What  I  am  trying  to  do  is  to  show 
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that  we  took  the  two  factors  in  arriving  at  a  fair 

})ercentage,  first,  is  the  relation  of  the  sum  of  the 

three  contracts,  and  we  find  that  the  percentage  of 

tlie    Sunflower    job    was    eighty-three;    that    is,    it 

amounted   to   eighty- three   per   cent  of   all   of   tlie 

work. 

The  Court:  You  might  show  by  this  witness 
whether  he  does  have  the  qualification  to  make  that 
coin])utation,  and  then  let  him  go  ahead  and  make  it. 

Q.  (Mr.  Watts,  continuing:)  Mr.  Borst,  do  you 
Iviiow  how  to  compute  the  relation  between  the  \^\^^ 
fio'ures,  that  is,  I  will  give  you  this  example:  Tf  you 
have  the  figure  of  $466,821.07,  and  you  want  to 
know  what  percentage  that  is  [321]  of  the  figure 
$563,517.07,  do  you  know  how  to  go  about  making 
tliat  computation?  A.     Yes,  sir,  I  do. 

Q.  And  if  you  want  to  determine  what  percent- 
age eighty-nine  bears  to  one  hundred  eleven,  do  you 
kuow  how^  to  compute  that?  A.     Yes,  sir. 

Q.  And  when  you  have  gotten  those  two  ]3e]'- 
centages  do  you  know  how  to  reach  the  average 
])ercentage  between  the  two?  A.     Yes,  sir. 

Q.  Will  you  tell  the  Court  what  process  you 
used  in  arriving  at  the  percentage  of  overhead  that 
should  be  allocated  to  this  job  for  the  thii'ty-uiTic 
days  ? 

Mr.  Gibson:  I  assume  there  is  not  going  to  be 
used  any  figure  given  to  him  by  anyone  else  as  tlie 
proper  overhead  charge? 

The  Court:     He  may  answer  this  question. 

A.     I  made  the  computation  here  of  the  percent- 
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ag-e  of  tlie  cost,  or,  rather,  the  cost  of  the  contract 
price  of  the  Sunflower  Ordnance  project  as  to  the 
total  of  the  work  we  had  that  year  at  the  time,  and 
expressing  it  percentagewise  it  is  a  simple  matter 
of  dividing  the  cost,  or  the  contract  x^rice,  of  tlie 
Sunflower  Project,  which  is  $466,821.07,  dividing 
that  by  the  total  of  the  contract  price  of  the  tlii'cc 
[322]  contracts,  which  is  $563,517.07,  which  gives 
\'ou  the  figure  eighty-three,  or  eighty-three  ])er  cent. 

Q.  Now,  go  through  the  same  procedure  on  the 
number  employed,  that  is,  the  average  number  em- 
ployed on  these  projects. 

A.  The  average  number  on  the  Sunflower  Proj- 
ect was  eighty-nine,  which,  divided  l^y  one  hundri.Hl 
eleven,  being  the  total  of  all  of  the  employees  on 
file  three  jobs,  gives  the  figure  of  eighty,  or  divided 
])y  one  hundred,  gives  eighty  per  cent,  and  these 
two  ])ercentages,  eighty-three  per  cent  on  the  j^ricp, 
and  eighty  per  cent  on  the  number  of  employees, 
divided  by  two  gives  the  figure  of  eight-one  and 
one-half,  which  is  the  average  percentage. 

Q.  Now,  then,  with  that  in  mind, — Strike  that, 
please,  Mr.  Reporter.  You  hire  all  of  the  employees 
in  the  home  office  of  your  company? 

A.     Yes,  sir. 

Q.  And  you  hire  all  the  employees  in  the  fi(^ld, 
tliat  is  the  key  employees? 

A.     Yes,  sir,  the  key  employees,  T  do. 

Q.  Are  you  responsible  for  getting  the  con- 
tracts? Do  you  o'et  all  the  contracts  for  the  com- 
pany? A.     That  is  my  work. 
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Q.  Do  you  draw  the  specifications,  or  supervise^ 
the  [^23]  preparation  of  the  specifications  where 
it  is  necessary  in  the  performance  of  a  contract? 

A.     Yes,  sir. 

Q.  Are  you  charged  with  the  responsibility  of 
performing'  the  contract?  A.     Yes,  sir. 

Q.  And  how  about  collecting  the  amount  of 
money  due? 

A.  Well,  in  this  way  it  is  under  my  supervision: 
Tlie  bills  are  prepared  in  the  accounting  depart- 
ment and  go  over  my  desk  for  checking,  and  if  tho 
collection  is  not  made  then  it  is  my  duty  to  follow 
through  and  see  whv  it  is  not  received. 

Q.  Will  you  tell  the  Court  whether  or  not  in 
your  opinion,  Mr.  Borst,  the  percentage  of  eighty- 
one  and  one-half  is  a  fair  allocation  of  the  overliead 
of  this  job  to  your  overhead  in  the  home  office, 
whatever  that  might  be? 

Mr.  Scholz:  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  placing  upon  this 
]nan  the  responsibility  of  making  an  arbitrary  de- 
termination of  accounting  problems,  and  certainly 
this  is  not  an  engineering  problem. 

The  Court:  He  has  testified  now  as  to  the  ])er- 
centages  and  how  they  are  arrived  at.  He  is  the 
superintendent  and  has  been  in  this  work  for  some 
time,  as  I  understand  it.  However,  Mr.  Watts,  you 
may  show  what  his  [324]  experience  is  in  making 
these  allocations. 

Q.  (Mr.  Watts,  continuing:)  Will  you  tell  the 
Court  what  type  of  allocation  you  made,  percentage 
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Avise,  t\  the  matter  'of  these  contracts,  using  one  of 

these  schedules,  for  instance,  use  schedule  53? 

Mr.  Gibson :  I  understood  the  Court  to  ask  al)o\it 
I  lis  experience  and  qualifications? 

The  Court:  That  is  ri.^'ht.  That  was  my  inten- 
tion, and  I  thought  that  is  what  I  did.  Tf  he  is 
])ermitted  to  show  that  this  is  reasonable,  he  should 
also  show  his  qualifications  to  give  the  opinion. 

Mr.  Watts:     I  beg  the  Court's  pardon. 

Q.  (Mr.  Watts,  continuing:)  Mr.  Borst,  how 
long  have  you  been  in  this  business? 

A.     Since  1925. 

Q.     Where  were  you  educated? 

A.  At  the  University  of  Minnesota,  College  of 
Engineering. 

Q.  What  has  been  your  occupation  with  this 
company  during  this  tAventy-five  years,  or  the 
twenty-three  year  period  that  I  understand  you 
have  been  with  them? 

Mr.  Gibson:  In  addition  to  his  other  experience, 
he  has  said  that  he  does  practically  everything  in 
connection  with  the  company  except  the  janitor 
Avork.   [325] 

The  Court:     He  may  answer. 

A.  I  was  with  one  other  company  since  1925  for 
a  period  of  eight  years,  and  then  came  with  the 
Power  Service  Corporation  as  Chief  Engineer,  and 
in  that  capacity  I  had  rather  an  imique  situation, — 
it  might  seem  rather  unusual,  but  I  will  explain 
what  my  situation  is.  The  Power  Service  Corpora- 
tion had  been  organized  before  I  came,  as  a  sub- 
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si  diary  to  the  Fegels  Construction  Company.  Tliey 
had  done  very  little  work,  ])ut  I  felt  that  it  would 
he  a  very  good  company  to  he  connected  with.  I 
felt  that  there  was  a  definite  advantage  even  though 
they  had  very  little  work  along  this  line,  and  I  told 
til  em,  and  they  said,  "What  would  you  do?"  and 
T  said  T  would  try  to  take  over  this  plant  w^ork,  aud 
work  of  this  kind,  managing  it,  which  was  foreign 
to  thfir  jieavy  construction  work,  and  I  came  in  and 
was  gi^^en  that  opportunity  hy  them.  I  am  not 
an  officer  of  the  company,  although  I  do  have  the 
burden  of  operating  it.  I  am  given  wide  authority, 
much  more  general  in  scope  than  might  be  taken 
from  my  title  of  Chief  Engineer.  It  is  an  unusual 
situation,  but,  as  I  say,  I  do  have  the  burden  of 
carrying  on  this  company  entirely. 

Q.  Are  you  entirely  responsible  for  procuring  all 
of  the  business  and  producing  profit  and  maintain- 
ing the  business  of  this  company*? 

A.  Yes,  sir;  I  know  that  if  I  don't  make  it  that 
they  [326]  will  just  say  "I  am  sorry,  but  we  will 
carry  on  our  own  business." 

Q.  And  in  a  position  such  as  yours  is  it  neces- 
sary to  figure  the  costs  on  each  contract? 

\.     That  is  my  burden,  absolutely. 

Q.  Do  you  take  into  consideration  in  figuring 
every  contract  certain  items  for  overhead? 

A.     Yes,  sir. 

Q.  And  do  you  allocate  that  to  every  job,  that 
is,  a  certain  amount  of  the  overhead,  to  arrive  at 
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a    figure   at   Avhicb   3^our   corporation    can   make   a 

]>rofit?  A.     Yes,  sir. 

Q.  And  have  ,you  done  that  in  every  case  over 
the  twenty-three  year  period  in  figuring  these  con- 
tracts ? 

A.     Yes,  sir ;  both  for  this  and  the  other  company, 

Q.  And  is  it  3^ou,  Mr.  Borst,  that  is  responsible 
for  the  bids  submitted  by  the  Power  Service  Cor- 
poration? A.     Yes,  sir. 

Q.  And  were  you  solely  responsible  for  the  fig- 
ures submitted  on  this  job'?  A.     Yes,  sir, 

Q.  And  did  you  figure  a  certain  amount  of  over- 
head that  should  be  applied  to  this  contract  before 
you  could  arrive  at  any  profit?  [327] 

A.     Yes,  sir;  I  did. 

Q.  In  making  this  calculation  will  you  tell  the 
Court  ordinarily  the  method  that  you  follow  in 
allocating  the  overhead  to  any  given  job? 

The  Court:  I  think  he  has  already  testified  to 
that,  Mr.  Watts. 

]\Lr.  Watts:     Very  well,  your  Honor. 

Q.  (Mr.  Watts,  continuing:)  Noav,  Mr.  Borst, 
do  you  consider  with  the  experience  you  have  had 
that  eighty-one  and  one-half  per  cent  is  a  reason- 
al)le  allocation  of  the  overhead  to  this  iJarticular 
contract  for  that  thirty-nine  day  period,  taking 
into  consideration  these  factors  to  which  you  have 
testified? 

Mr.  Gibson:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial.  The  witness  is  not  qual- 
ified as  an  expert.     What  he  may  consider  as  the 
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amount  of  overhead  and  profit  his  company  sliould 
get  is  not  the  criterion  of  good  accounting  meth- 
ods. I  might  figure  what  a  company  should  make 
and  then  I  would  fix  that  as  reasonable,  but  T  don't 
think  that  would  be  the  criterion.  Counsel  can  aslv 
what  he  did  and  what  he  allocated,  and  I  have  no 
objection  other  than  the  general  objection  to  that, 
but  I  don't  think  that  he  should  be  permitted  to 
testify  what  is  fair. 

Tlie  Court:  I  will  permit  him  to  answer,  and 
theu  [328]  give  it  such  w^eight  as  I  shall  detei-rainc 
it  is  entitled  to. 

A.  I  feel  that  eighty-one  and  one-half  pei'  cent 
is  a  fair  representation  of  the  overhead  as  i-e- 
fiected  in  the  cost  of  that  part  of  the  work. 

Q.  Now,  Mr.  Borst,  what  is  the  fifth  item  upon 
which  you  base  your  total  item  of  damages? 

A.  That  is  the  item  that  is  due  to  increased 
labor  costs  due  to  the  loss  of  efficiency. 

Q.  You  have  given  the  Court  the  loss  that  your 
(•o]n!)any  suffered  in  excess  labor  costs  so  far  as  the 
supervisory  cost  is  concerned?  A.     Yes,  sii*. 

Q.  Now  is  this  solely  to  the  cost  of  labor  in  per- 
forming this  contract?  A.     Yes,  it  is. 

Q.     Aside  from  what  you  have  given  the  Court? 

A.     Yes. 

Q.     A^ou  have  here  all  of  the  payrolls  on  this  job  ? 

A.     Yes,  sir. 

Q.  You  have  the  payrolls,  not  only  foi'  the  pe- 
riod of  July  13th  to  December  19th,  but  also  for 
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the  amcnuit  of  wages  from  July  13th  to  NoycuiIxt 

10th  ? 

A.  Yes,  sir;  I  Jiave  that  figure  develoiJed  in  my 
notes  there.  [329] 

Q.  I  wish  you  would  refer  to  j^our  payrolls  and 
your  notes  in  connection  with  your  examination  of 
them  and  give  the  Court,  please,  the  total  amount 
of  the  lahor  payroll  alone,  exclusive  of  the  super- 
visory personnel  for  the  entire  job  from  July  13th 
to  December  19th,  1944. 

A.  I  don't  have  that  break-down  exclusive  of 
the  supervisory  personnel, — no;  I  don't  have  that 
set  out. 

Q.     Well,  including  the  supervisory  personnel? 

A.     That  would  be  to  what  date? 

Q.     To  the  end  of  the  contract. 

A.     December  19th,  1944? 

Q.     Yes.  A.     That  would  be  $227,418.27. 

Q.  \Yhat  was  the  payroll  at  the  end  of  th(^ 
period, — at  the  date  of  November  10th,  1944  for 
both  supervisory  and  labor?  A.     $181,467.26. 

Q.  And  th(>  difference  between  those  two  fiorures 
is  how  much?  A.     $45,951.01. 

Q.  Are  you  asking  for  that  recovery,  or  rather, 
for  the  recovery  of  that  difference  in  this  case? 

A.     No,  sir. 

Q.     How  much  are  you  asking  the  Court  for? 

A.     Under  this  item,  you  mean? 

Q.     Y^es.  A.     $14,611.72. 

Q.     Now,    Mr.    Borst,   what   does   that   item    of 
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$1-1:,611.72, — just  in  plain  words  what  does  it  repre- 
sent,— it  is  the  difference  between  wliat? 

A.  It  is  the  difference  ])etween  the  cost  of  the 
\\ovk  as  it  obtained, — 

Q.  (Interposing:)  Let  me  ask  you  this,  Mr. 
Borst:  The  actual  cost  of  the  work  which  involved 
only  the  erection  of  boilers  No.  1,  No.  2  and  No.  3, 
which  were  repeat  processes? 

A.     The  actual  cost  was  $131,505.47. 

Q.  From  what  source  did  you  obtain  that  com- 
putation ? 

Mr.  Watts:  I  show  you  a  computation  now 
which  is  Exhibit  No.  66. 

A.  Might  I  explain  that  in  carrying  out  this 
Avork  we  kept  a  daily  record  of  the  work  of  indi- 
vidual workmen,  and  all  that  was  compiled  se])a- 
jately  from  the  accounting  office  in  the  home  office. 

Q.     Under  whose  supervision? 

A.  Under  my  supervision  at  the  site,  so  I  Avas 
able  to  determine  exactly  the  amoimt  of  the  pay- 
roll, that  is,  the  amount  of  money  that  was  expended 
on  repeat  operations,  and  the  portion  of  the  work 
on  which  the  repeat  idea  might  have  [331]  been 
expected  to  obtain. 

Q.  And  have  you  gone  through  the  records  auvl 
]\iade  this  exhibit  No.  66'^  A.     Yes,  sir. 

Q.  And  have  you  separated  the  labor  items  from 
the  general  operation  that  involves  this  repeat  o})- 
(M-atioii,  oi'  these  repeat  operations  in  boilers  nmn- 
bered  one,  two  and  three?  A.     Yes. 
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Q.  And  is  that  correctly  set  forth  in  exhibit 
Xo.  m  ?  A.     It  is. 

Q.     Did  you  prt'pare  Exhibit  No.  66  yourself? 

A.     Yes,  sir. 

Mr.  Watts:  We  offer  Plaintiff's  Exhibit  66  in 
evidence  at  this  time. 

Mr.  Gibson:  I  assume  it  is  simply  a  copy  of 
Avhat  he  lias  stated  on  the  stand? 

Mr.  Watts:     No;  it  is  not. 

Mr.  Gibson:  Is  this  the  men  out  on  this  job, 
scattered  about  the  job,  or  who  were  Avorkins,'  on 
the  erection  of  the  boilers'? 

Mr.  Watts:  Only  men  who  worked  on  the  o])cr- 
ation  of,  or,  rather,  the  erection  of  the  boilers. 

Mr.  Gibson:     The  erection  of  the  boilers  only? 

Mr.  Watts:     Yes. 

Q.  (Mr.  Watts,  continuing:)  I  wish  you  would 
make  it  clear,  Mr.  Borst,  does  the  labor  that  you 
are  now  talking  about  cover  only  a  portion  of  the 
total  labor,  or  is  it  the  total  number  of  employees 
employed  there  by  you? 

A.  That  is  only  a  portion.  There  w^ere  other 
workers  in  addition  to  the  boiler,  piping,  and  head- 
ers, which  did  not  occur  in  multiple. 

Q.  Out  of  this  total  sum  of  $227,418.27,  being 
file  total  payroll,  only  $131,505.47  is  properly  allo- 
cable to  your  repeat  operations? 

A.     That  is  right. 

Q.  Will  you  tell  the  Court  generally  what  la- 
borers this  $131,505.47  covers? 

A.     In  the  main,  it  is  boilermakers'  work. 
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The  Court:     The  exhibit  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibit  66,  for  iden- 
tification, was  received  in  evidence.) 

Q.  (Mr.  Watts,  continuing:)  Now,  in  figuiiuu,- 
this  contract  and  the  price  that  you  had  ])id  on  it, 
will  you  tell  the  Court  what  you  took  into  considera- 
tion with  respect  to  the  manner  in  which  you  wo\ild 
work  to  erect  these  three  units? 

A.  This  chart  has  not  been  i)repared  witli  tliis 
in  mind,  [333]  but  in  connection  with  the  o})eratiu]i 
incident  to  number  one  boiler  we  have  shown  the 
]ionnal  length  of  time,  or  unit  required,  to  be  one 
hundred, — that  is  up  to  the  red  mark  here  (indi- 
cating), which  includes  one  hundred  per  cent  of 
the  work.  In  that  work  of  putting  up  this  boiler 
there  would  be  several,  independent  and  s(M)arat(' 
:ind  distinct  operations,  such  as  the  erection  of  the 
drums,  the  steel  jackets  and  other  phases  of  the 
work,  that  would  all  be  repeated  on  niunber  two  and 
yiiunl^tr  three  boilers.  They  would  be  successive 
operations  under  normal  procedure.  There  would 
lie  three  jobs  to  be  erected  in  a  row,  and  we  would 
have  dcA^eloped  a  crew  to  do  a  certain  phase  of  that 
work,  we  will  say,  putting  up  water-wall  headers. 
Tliat  crew  would  complete  that  particular  operation 
in  the  first  boiler,  move  on  to  the  second  and  do 
again,  and  move  onto  the  third,  and  repeat  it  there, 
and  in  a  similar  manner  we  would  develop  a  crew 
for  ]:)utting  in  a  certain  set  of  tubes.  They  would 
do  it  on  the  first  boiler,  move  on  to  the  second  boiler, 
and  then  to  the  third  until  the  work  was  all  done. 
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AVitli  flic  succcssfnl  development  of  such  crews, 
they  woukl  work  on  all  three  of  the  boilers.  It 
wouhl  ))('  sort  of  an  assembly  line,  except  that  the 
iiKMi  woukl  move  from  boiler  to  boiler  in  this  case, 
])ut  with  the  same  idea  in  mind  as  an  assembly  lini' 
operation.  This  represents  what  w'e  actually  [334] 
i'X])erieiiced,  the  total  length  of  this  bar  here,  and 
the  ]jroportionate  amount  of  money  sx)ent  on  boiler 
number  one  to  do  all  of  that  erection.  We  felt  that 
it  should  have  been  done,  and  could  have  been  done 
in  five  per  cent  less  than  that,  or  one  hundred  units, 
if  we  had  not  experienced  delays  in  connection  with 
the  ()]^eration. 

Q.  Will  you  tell  the  Court  what  delays  you  en- 
countered Avhich  caused  yoTi  to  take  this  five  ])er 
cent  m(U'e  c<^st  than  would  have  been  normally'  the 
cost  of  doin.ii'  the  work,  if  the  delays  had  not  oc- 
curred? 

Mr,  Ciribson:  Now%  w^e  object  to  this.  It  presuj)- 
poses  a  normal  amount  which  has  not  been  shown 

Mr.  Scholz:  We  object  to  the  use  of  the  term 
or  ])hrase  ''normal  cost.''  I  presume  that  he  was 
.•«ssninin,Li-  a  condition  wlien  all  of  the  material  was 
there,  and  nothing'  at  all  would  interrupt  them  in 
their  procedure. 

The-  Conrt:  I  will  permit  him  to  answer,  and 
tile  answer  so  far  may  stand  in  the  record. 

Q.  (Mr.  Watts,  continuing:)  AVhat  are  the  de- 
lays,—what  ha])])ened  when  a  delay  took  place  when 
thei-e  \\as  a  loss  of  five  per  cent,  or  when  it  took 


I 


W.  E.  Joslin,  Etc.  315 

(Testimony  of  AV.  Lyle  Borst.) 

one  hundred  and  five  units  to  do  the  work  instead 

of  one  hundred  units? 

A.  Wei],  the  work  would  get  to  a  certain  degree 
i)f  completion,  and  then  the  operation  would  ha^•e 
to  l)e  stopped.  [335]  We  might  have;  installed  two 
or  three  rows  of  water-wall  tubes  at  one  ])oint,  and 
rlu'ii  for  the  lack  of  additional  tubes  we  would  have 
to  sto]).  This  crew  would  have  to  })e  disbaiuh-d 
th(^n,  and  introduced  into,  or  taken  up  by  other 
crews,  and  there  might  have  been  a  block  and  tackle 
set  up  to  pull  this  stuff  into  the  air  for  erection, 
and  that  would  have  to  be  taken  down,  and  cables 
would  go  back  to  the  power  hoist  to  use  the  hoist, 
])ecause  it  had  an  operator  that  was  using  it  almost 
continuously,  and  there  would  be  delays  incident  to 
not  being  able  to  go  forward  with  the  work  for 
several  reasons,  and  those  are  the  things  to  which 
we  attributed  the  tive  per  cent  additional,  or  one 
Inmdred  and  five  per  cent,  or  units,  actually  used. 

Q.  How  much  time  would  be  actually  lost  by  a 
crew  when  you  reached  a  situation  where  you  had 
no  material  to  go  forward? 

A.  Well,  you  could  easily  use  a  half  day's  time 
in  getting  organized  on  another  j)iece  of  work. 

Q.  Would  you  continue  to  pay  these  men  for 
that  one-half  day,  from  the  time  they  finished  one 
l)hase  of  the  Avork  until  they  started  on  aoiitlicr 
i)hase?  A.     Yes,  sir;  we  would. 

Q.     Did  you  actually  pay  them? 

A.     Yes,  sir;  we  did.  [336] 
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Q.  How  often,  or  how  many  times  would  tlier-^ 
1)0  wjien  you  had  this  stoppage  of  this  work? 

Mr.  Gibson:  AYe  object  to  that.  There  would 
b(-  ('(u-tain  stoppages  that  would  be  considered  at 
ihr  time  of  the  bid. 

Tlie  Court:     I  will  permit  him  to  answer. 

A.  There  would  be  a  couple  of  times  in  ihe 
])eri(id  of  these  boilers. 

Q.  When  these  stoppages  would  occur  what 
would  be  the  first  step  for  the  foreman  to  take  when 
he  got  to  the  point  where  the  tubes,  we  will  say, 
were  not  there?    What  would  the  foreman  do? 

A.  He  would  have  to  make  a  survey  of  the 
(progress  and  come  back  to  the  general  foreman  and 
say,  ''I  am  caught  up.  What  will  I  do  next  now?" 
and  then  they  would  get  directions  from  the  tube 
supervisor. 

Q.  Who  would  he  come  to  for  his  directions  as 
to  what  next  to  do? 

A.  Well,  the  gang  foreman  to  the  boiler  fore- 
man ;  the  boiler  foreman  to  the  superintendent,  and 
then  the  superintendent  would  work  the  thing  out. 

Q.     And  that  was  who? 

.v.     That  was  Mr.  Hobbs. 

Q.     And  what  did  Mr.  Hobbs  have  to  do  then? 

A.     AYell,  he  was — 

Q.  (Interposing:)  A'ou  have  the  testimony  of 
Mr.  Hobbs  here  in  the  form  of  a  deposition,  do  you 
not?  A.     Yes,  sir. 

Q.     What  is  your  judgment,  Mr.  Borst,  as  to  the 
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amount   of  loss   in  terms   of  i^ercentage  that   you 

suffered  on  the  first  oj^eration  alone? 

^Ir.  Gibson:  I  object  to  that  as  a  conclusion  of 
the  witness,  and  it  is  dependent  on  circumstances 
and  variable  conditions  of  operation  within  the  con- 
templation of  the  contract,  and  it  is  no  indication 
of  delay  which  Avould  be  chargeable  to  a  })T*each. 
It  is  the  usual  hazard  of  a  contract. 

The  Court:  I  think  possibly  you  are  risht,  ])ut 
I  will  permit  it  to  go  in  subject  to  the  objection,  and 
ii)  the  weight  to  be  given  to  it  later. 

A.  The  five  per  cent  we  allowed,  in  my  judg- 
ment, was  the  proportionate  amount  of  time  lost  in 
delaj^s. 

Q.  (Mr.  Watts,  continuing:)  And  what,  trans- 
lated into  terms  of  dollars,  what  did  that  mean  to 
you? 

A.  That  would  represent  three  or  four  thousand 
dollars. 

Q.  The  point  I  want  is  whether  that  five  ])(^r 
cent  in  addition  cost  your  comj^any  additional 
money  ? 

A.     Yes;  it  represents  the  over-all  loss.   [338] 

Q.  State  whether  or  not  the  first  operation,  in 
your  opinion,  cost  one  hundred  and  five  i>er  cent 
of  what  it  normally  would  have  cost  your  company  ? 

A.     That  is  correct. 

Q.  "Will  you  state  what  your  opinion  is  as  to 
what  the  actual  cost  was,  and  what  the  normal  cost 
should  be,  on  the  second  operation,  and  give  your 
reasons  for  it? 
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A.  On  the  second  oiJeration  we  had  expected  to 
l)ick  uj)  on  that  from  the  value  of  our  experience 
on  tlio  first  operation.  We  thought  that  we  could 
do  the  work  in  ninety  or  less  units  by  virtue  of  the 
fact  that  it  was  a  repeated  operation  phase. 

Q.     Why? 

A.  Because  it  would  ])e  a  reasonable  determina- 
tion that  the  men  would  accomplish  this  by  virtue 
of  not  having  to  stand  around  and  review  the  blue 
]>rints,  for  one  thing,  and  another  thing,  they  would 
])('  familiar  with  the  material  and  the  exact  way  to 
get  it  into  the  air  to  be  placed  properly,  and  they 
Avould  take  advantage  of  every  opportunity,  and  in 
this  way  we  should  have  accomplished  it  in  ninety 
imits. 

Q.  Now,  let  us  assume  that  the  first  operation 
would  take  one  hundred  hours,  Mr.  Borst,  \vhat 
would  the  second  operation  normally  take,  if  there 
had  been  no  delays? 

A.     It  would  normally  have  taken  ninety  hours. 

Mr.  Scholz:     That  is  a  supposition  on  your  part? 

A.     No. 

Q.  (Mr.  Watts,  continuing:)  That  is  your 
opiiiioii,  isn't  it?  A.     That  is  my  opinion. 

Q.  Tf  you  could  normally  have  done  it  in  ninety 
hours,  or  ninety  units  of  time, — just  tell  the  Coui't 
liow  inany  units  it  took  in  this  case  to  erect  the 
juunber  two  boiler. 

Mr.  Scholz:  That  calls  foi-  a  conclusion.  He 
would  have  to  go  back  to  show  what  men  were 
there,  what  the  stoppage  was,  and  what  plans  he 
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had  for  this  work,  and  where  the  men  went,  and 

when  they  came  back. 

The  Court:  I  will  admit  it,  subject  to  having 
it  connected  up.     He  may  answer. 

A.  In  this  instance  we  did  not  obtain  any  value 
from  the  first  operation,  that  is,  we  didn't  get  any 
advantage  between  the  one  hundred  and  the  ninety 
units.  There  was  no  sequence  of  operation  to  fol- 
low through  to  obtain  that  familiarity  with  the  op- 
t^ration  that  the  men  required  in  order  to  gain  the 
necessary  efficiency  to  do  the  work  in  the  ninety 
units. 

Q.  (Mr.  Watts,  continuing:)  What  would  hap- 
pen between  [340]  this  boiler  niunber  one  and  boilei* 
rnimber  two  with  respect  to  the  crews  themselves, 
we  will  say  the  crew  that  performed  the  oj)eration 
on  the  first  unit,  what  would  happen  to  that? 

A.  Well,  this  crew,  once  they  had  completed  this 
.iob  and  were  not  able  to  move  on  by  reason  of 
scarcity  of  materials,  they  would  be  broken  down 
and  some  would  go  into  another  crew. 

Q.     To  do  what'? 

A.  Well,  to  do  some  other  work,  maybe  just  one 
or  two  of  the  men  would  go  into  another  crew,  so 
that  the  first  crew^  would  not  be  kept  in  unity  for 
the  next  phase  of  the  work. 

Q.  Then  what  crew  was  used  on  the  next  por- 
tion ? 

A.  A  crew  entirelj'  built  up  again.  There  may 
not  be  anv  of  the  original  men  in  that  second  crew. 
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There  may  have  been,  and  there  may  not  have  been, 

T  can't  answer  as  to  that. 

Q.  How  many  crews  were  employed  on  this 
whoh'  jol),  that  is,  during  the  whole  job? 

Mr.  Gibson:  We  object  to  that.  He  said,  "they 
may,  or  may  not  be,  the  same  men."  He  should 
liave  a  complete  schedule,  if  that  is  important  here. 

The  Court:  I  will  permit  him  to  answer,  just  for 
wliat  it  is  worth.    I  will  determine  that  later. 

A.  After  the  matter  of  being  unable  to  gain 
any  advantage  of  this  repeated  operation,  we  of 
course  had  to  carry  this  chart  so  it  would  be  in 
conformity  with  the  amount  of  work  that  [341] 
was  actuall}^  obtained,  and  some  sort  of  delay  had 
obtained  on  this  first  operation  that  gave  rise  to 
the  first  five  per  cent  loss,  and  that,  in  addition  to 
tlie  fact  that  the  second  operation  should  have  been 
accomplished  in  ninety  units,  made  a  total  of  fifteen 
])er  cent  loss  in  connection  with  the  second  oper- 
ation. 

Q.  Under  normal  operations  you  would  have 
com])leted  in  how  many  units  of  time? 

A.  You  mean  the  second  operation,  or  boiler 
nunil)er  two? 

Q.  Yes.  You  would  have  completed  that  in  how 
many  units  of  time?  A.     Ninety. 

Q.  How  many  did  you  actually  consume  in  +he 
second  unit?  A.     One  hundred  and  five. 

Q.  So  that  there  was  a  loss  of  what  in  percent- 
age .''  A.     Fifteen  i)er  cent. 

Q.     Now  then,  Mr.  Borst,  what  about  the  third? 
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A.  Well,  we  would  have  picked  up  the  same 
amount  there  if  we  had  the  same  crew  going  from 
boiler  to  boiler. 

Q.     Assuming  what? 

A.  Assuming  that  they  could  move  forward  from 
one  operation  to  the  same  operation  that  was  to  be 
repeated. 

Q.  You  could  have  completed  that  in  how  many 
units  of  time?  [342] 

A.     In  eighty-seven  and  one-half  units. 

Q.  How  many  did  it  actually  take  you  to  com- 
plete the  third  boiler? 

A.     One  hundred  and  five  units. 

Q.     The  same  as  the  other  two? 

A.     Yes,  sir. 

Q.  Why  did  it  take  one  hundred  and  five  to 
comj)lete  on  the  third  boiler? 

A.  The  same  delays  did  obtain.  The  loss  of  the 
assembly  line  principle  obtained  on  this  operation 
as  it  had  before,  and  we  were  unable  to  use  the 
same  crew  which  would  have  gained  efficiency  by 
reason  of  previous  operations  in  that  amount. 

Q.  Did  any  of  this  estimated  loss  of  efficiency 
include  any  stoppage  by  reason  of  simple  matters 
or  small  matters — let  me  put  it  this  way:  To  what 
have  you  confined  your  estimated  loss  in  operation 
in  making  this  schedule,  or  table,  of  loss  of  effici- 
ency ? 

A.  Entirely  to  the  matter  of  water- wall  tubes 
and  water-wall  headers  for  the  boilers,  and  also  to 
the  matter  of  the  drum  which  was  there  in  error, 
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and  was  not  oiu'  error. 

Q.  Did  tlie  shortages  rein-esented  by  any  of 
tliese  requisitions  and  any  invoices  making  up  Ex- 
hibit No.  20  running-  froni  Xo.  I  to  No.  84,  out- 
side of  the  shortage  of  tubes  and  headers  [343] 
contribute  in  any  way  to  the  loss  of  efficiency  or 
delay,  or  do  you  know  ? 

A.  Yes;  L  know  they  did  not,  because  that  ma- 
terial came  in  readily. 

Q.     AVhen  did  it  come  in? 

A.  Well,  it  came  in  within  the  time  requii-ed. 
We  didn't  need  to  w^ait  for  that  material. 

Q.  J)id  the  shortage  represented  by  the  84  re(][ui-- 
sitions,  outside  of  the  missing  tubes  and  headers, 
in  any  way  contribute  to  the  delay  in  the  con- 
struction of  these  units? 

A.     No;   r  am  sure  it  did  not. 

Q.     And— 

The  Court:  Did  you  have  a  large  turn-over  in 
help  on  this  job  ?  A.     No. 

'i'he  (^ourt:  What  ])revented  you  from  using  the 
same  crew  on  oj)erations  number  two  and  three 
that  you  used  on  number  one? 

A.  Well,  I  can  explain  it  this  way  to  your 
Honor:  Once  you  get  a  crew  developed  and  the 
men  going  forw^ard  on  any  ox)eration,  and  then  as- 
sume that  tliey  will  finish  that  operation  or  that 
thing  they  are  doing,  even  though  there  might  havt^ 
been  a  (•om))lete  operation,  and  there  was  not  a 
i-rpcat  ojxM-ation  rcndy  at  the  time,  then  these  iikmi 
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are  taken  to  [344]  another  crew,  and  when  the  work 
on  the  second  operation  is  ready,  even  thongli  one 
man  might  be  very  desirable  to  be  used  on  that 
operation,  he  is  tied  in  here  with  tlie  second  cre^^• 
and  it  is  hard  to  bring  him  back. 

The  Court:  Even  with  the  delay,  it  you  could 
have  transferred  back  the  same  crews  you  would 
liave  the  same  ninety  unit  efficiency  that  you  have 
set  up  on  this  map,  oi'  chart? 

A.     Yes,   sir. 

The  Court:  And  if  you  could  have  used  the  same 
]nen  on  o])eration  number  tliree  that  you  used  on 
o])e]'ati<ms  one  and  two,  you  would  have  obtained 
the  eighty-seven  and  one-lialf  per  cent  efficiency 
there?  A.     Yes,  sir. 

Q.  (Mr.  Watts,  continuing:)  'J'hat  would  have 
been  on  these  rejjeat  operations,  would  it,  Mr. 
Borst?  A.    Yes,  sir. 

Q.  And  what  would  the  effect  of  withdrawing 
these  men  that  were  tied  up  on  anothe]'  job,  or 
anothei*  phase  of  the  contract,  have  on  that  other 
phase  to  which  they  had  been  sent? 

A.  That  would  have  broken  that  crew,  or  unit 
of  workmen  uj). 

Q.  Was  it  your  purpose  to  leave  this  man  you 
mentioned  working  on  something  else — was  that  in 
your  ojnnion  more  [345]  efficient  than  bringing 
him  back  to  this  crew  on  the  second  oj)eration? 

A.     Yes,    sir. 

Q.     Throughout  the  jx-rforinancc  of  this  contract 
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^vas  it  necessaiy  from  time  to  time  to  make  adjust- 
ments of  that  kind  in  order  to  operate  as  efficient)}' 
as  possible  i 

A.  I  am  not  sure  that  I  understand  the  ques- 
tion ? 

Q.     Well,  you  paced  the  job  from  time  to  time  ? 

A.     Yes,  sir, 

Q.     What  did  you  mean  by  that? 

A.  Yes,  sir;  we  were  able  to  tell,  and  able  to 
see,  that  it  had  reached  a  certain  stage  of  progress 
— for  exam])le,  it  was  true  betw^een  this  boiler 
number  two  and  boiler  numbei'  three,  in  fact,  it  was 
true  all  the  way  along,  so  far  as  that  goes.  We  had 
certain  materials  that  w^ere  short  here,  and  we  knew 
that  we  would  get  it  in  two  or  three  wrecks,  by 
virtue  of  promises  that  had  been  made,  and  we 
would  be  able  to  take  up  the  work  at  that  time, 
if  we  did  certain  other  work,  so  in  the  interveninc" 
time  we  had  a  portion  of  the  work  that  could  be 
accomplished,  and  to  do  this  we  used  the  men  in 
steady  day  to  day  progress  to  be  reasonably  done 
with  the  intervening  jjortion  of  tlie  work  so  that 
we  could  then  go  on  with  the  work  of  putting  in 
the  material  that  was  short  when  it  did  come.  [346J 

Q.  In  order  to  do  this,  does  the  schedule  intro- 
duced hei-e — I  mean  the  progress  schedule  intro- 
duced— does  it  show  that  in  many  of)erations  you 
did,  in  fact,  start  the  work  several  weeks,  or  several 
days,  before  the  work  would  normally  be  started? 

A,     Yes,  sir. 
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Q.  Just  give  the  Court  one  example  of  that,  Mv. 
Borst,  and  take  Exhibit  No.  57. 

Mr.  AVatts:  Before  I  ask  Mr.  Borst  to  complete 
his  answer  in  respect  to  Exhibit  No.  57,  let  me  say 
that  Mr.  Gibson  has  asked  me  a  question  about  this 
during  the  recess  that  indicates  that  we  perha])s 
have  not  drawn  it  as  clearl}'  as  we  could,  and  J 
want  Mr.  Borst  to  explain  the  difference  between 
the  tirst  and  second  operations,  if  I  may? 

The  Court:    Yes,  go  ahead. 

Q.  (Mr.  Watts,  continuing:)  Mr.  Borst,  what 
])art  of  this  diagram  which  appears  on  page  seven 
of  exhibit  No.  75,  and  is  retiected  in  this  large 
scale,  are  you  concerned  with  in  describing  the 
second  operation  l  [347] 

A.  The  second  operation  is  here  (indicating), 
and  we  are  concerned  with  the  second,  or  the  lower, 
bar.  This  first  had  been  for  comparison  only,  but 
it  is  the  lower  portion  that  we  are  concerned  witli 
now. 

Q.     And  how  about  the  third  operation? 

A.  The  bottom  bar  is  the  only  bar  that  operates 
as  to  the  third  operation. 

Q.  And  the  other  two,  as  you  said  of  the  second 
operation  in  connection  with  this,  is  for  com})arison 
only? 

A.  Yes,  sir;  these  two  are  for  comparison  (in- 
dicating). 

Q.  Now,  will  you  i)oint  out  to  the  Court  one,  or 
a  luirnber  of,  instances  in  which  you  started  opera 
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tions  ahead  of  the  novnial  schedule  on  erection  of 
the    three   boilers^    Sliow    liow    it    is    indicated    on 
Exliibit  No.  57. 

A.  This  deals  with  boiler  number  one.  Directing,- 
your  attention  down  to  tliis  item  here,  the  ])ul- 
verizer,  exhaust,  burners  and  soot  blo\vers,  thcit 
normally  would  liave  commenced  on  tlie  first  of 
August,  but  we  commenced  it  back  here  on  the 
27th  of  July.  This  item,  boiler  exterior  casing,  we 
won  Id  have  started  that  on  the  18th  of  September, 
according  to  schedule,  but  ^^•e  put  it  in  operation 
on  the  fifth  of  September. 

Q.     How  many  days  ahead  of  schedule  was  that :' 

A.  Thirteen  days,  and  this  situation  on  the 
forced  draft  fans  and  drives,  that  we  v^^ould  ha\e 
started  on  the  first  of  [348]  September,  but  tli*' 
schedule  shows  we  started  that  on  the  7th  of  Aug- 
nst,  and,  as  1  say,  it  would  have  normally  started 
o]i  the  first  of  September. 

Q.  You  started  this  work  earlier,  ahead  of 
schedule,  because  you  didn't  have  any  tubes? 

A.     That  is  right. 

The  Court:  1  think  I  understand  it  thoroughly 
now.  Now  tlien,  you  niay  proceed  with  your  ex- 
j)lanation  as  to  what  the  extra  cost  in  percentage 
on  the  three  operations  was. 

A.  I  don't  thinlv  I  gave  tlie  operational  result 
on  the  third  o])erati(ni.  and  that  resulted  in  a 
seventeen  and  one-ha]f  per  cent  excess  cost  over 
the  normal  cost. 

Q.     (Mr.  Watts,  continuing:)   Over  the  normal 
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fust  ? 

A.     Yes,  sir;  on  tliat  jjarticular  job. 

Q.  In  arriving  at  the  estimate  of  the  loss  for  the 
excess  cost  of  tlie  labor,  l)o\v  do  yon  arrive  at  the 
fignre  that  yon  have  tliei-e  .^  What  do  yon  do  t^ 
arrive  at  that? 

A.     AYe  average  these  tliree  (indicating). 

Q.  That  is  the  five  jjer  cent,  the  fifteen  per  cent 
and  the  seventeen  and  a  half  ])er  cent,  by  adding 
and  dividing,  is  that  the  way  you  arrive  at  it? 

A.  Yes,  sir;  we  add  the  five,  the  fifteen  and  tlie 
seventeen  and  a  half,  and  then  we  diAdde  by  tliree, 
and  get  [349]  the  twelve  and  a  half  })er  cent  over- 
all loss,  or  excess  cost. 

Q.  What  does  that  mean  in  terms  of  dollars  to 
the  plaintiff? 

A.  That  represents  $14,611.72,  tliis  figure  heie 
(indicating). 

Q.  Then  if  the  loss  was  twelve  and  one-half  ])e]' 
cent,  that  is,  over  the  normal  cost  of  the  job,  what 
percentage,  strike  that,  j)lease.  If  the  average  loss 
in  efficiency  was  twelve  and  a  half  percent,  what, 
in  ])ercentage,  was  the  actual  cost  of  the  entire 
o])eration  V 

A.     One  hundred  twelve  and  one-half  per  cent. 

Mr.  (xibson:  He  is  now  reading  from  that  ma]', 
or  chart? 

Mr.  Watts:     Yes;  he  is. 

Q.  And,  Mr.  Borst,  is  that  your  best  judgment 
of  the  ])ercentage  cost  of  this  operation  t 
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A.     Yes,  sir. 

Q.  \\^hat  was  the  cost  in  dollars  and  cents  to 
tlie  Power  Service  Corporation? 

A.     $131,505.47. 

Q.     x\nd  that  is  shown  on  Exhibit  No.  66? 

A.     Yes,  sir;  that  is  right. 

Q.  How  did  you  arrive  at  the  normal  labor  costs 
of  the   [350]   operation? 

A.  T  used  one  hundred  per  cent  instead  of  the 
one  hundred  twelve  and  one-half  per  cent,  and  that 
put  us  back  to  $116,893.75. 

Q.  And  what,  in  your  opinion,  would  have  been 
the  normal  cost  of  operation  had  you  not  been  de- 
layed Ibecause  of  non-delivery  or  late  delivery  of 
these  water  tubes  and  headers  ? 

A.     $116,893.75. 

Q.  The  difference  between  those  two  figures  rep- 
resents what?  A.     $14,611.72. 

Q.     And  what  is  the  item  of  $14,611.72? 

A.     ^riiat  is  item  No.  5  in  the  claim  for  damages. 

Q.  And  what  is  your  oi)inion  as  to  whether  or 
not  that  is  a  reasonable  estimate  of  the  difference 
between  the  actual  cost  of  this  job  and  what  would 
have  been  the  cost  if  you  had  not  had  any  of  these 
delays  ? 

Mr.  (xibson:  We  object  to  that  as  calling  for  a 
conclusion,  and  being  purely  an  arbitarry  estimate. 
It  is  a  figure  based  on  a  consideration  that  is  vari- 
able under  any  number  of  circumstances.  I  object 
to  the  testimony  as  to  the  reasonableness  of  it.  Tie 
is  not  qualified  to  give  such  testimony.   [351] 
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The  Court:  He  may  answer,  subject  to  youi* 
objection,  and  it  may  be  stricken  if  the  Court  deter- 
mines that  it  should  be. 

A.     I  feel  that  it  is  an  equitable  figure. 

Q.  In  making  this  computation  for  the  opera- 
tion, are  there  certain  other  elements  of  damages 
which  are  not  now  being  offered  in  support  of  this 
total  claim  where  your  com^^any  suffered  certain 
josses  in  the  performance  of  the  contract? 

Mr.  Scholz:  You  have  other  testimony  that  yon 
are  not  off'ering,  and  other  damages  that  you  are 
not  asking  for? 

Mr.  Watts:    Yes. 

Mr.  Scholz:  Then  this  is  immateriai,  entirei}' 
immatei'ial. 

The  Court:    Yes;  it  is  immaterial. 

Q.  What  is  the  total  amount  of  your  claim  ac- 
cording to  exhibit  No.  65? 

A.     Will  you  ])lease  repeat  that  question? 

Q.  What  is  the  total  amoimt  of  your  claim  ac- 
cording to  exhibit  No.  65? 

A.     $34,326.88. 

Q.  Now,  as  a  resume  of  this,  will  you  give  tlu- 
amount  opj^osite  each  item  as  shown  in  this  exhibit  i 

A.  The  first  is  the  extra  cost  of  ecjuipment 
rental,  $2,255.50— 

Mr.  Scholz  (Interposing:)  That  is  just  repeating: 
what  he  has  said  before.  Tt  is  objected  to  as  repeti- 
tion, if  the  Court  please. 

The  Court:  Yes,  I  think  it  is  all  in  evidence 
here. 
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Mr.  AYatts:  I  think  it  is,  too.  Very  well.  Aiid 
you  iTiay  take  the  witness — but  first,  I  offer  in 
evidence  Exhibit  No.  65. 

Ml'.  Scholz:  I  think  our  objection  is  in  the 
record. 

The  Court:  Yes,  I  believe  it  is.  The  exhibit  wi]1 
be  admitted,  however. 

Mr.  Gibson :  I  doubt  very  much  that  we  do  ha^  e 
an  objection  in  the  I'ecord  as  to  this  exhibit,  and  1 
waut  to  object  to  the  part  of  the  subject  matter 
that  has  been  explained,  and  coming  back  to  the 
percentages  of  the  overhead,  w^ith  no  supporting 
data  in  the  testimony  offered  b,y  the  witness,  Mr. 
Borst,  who  is  not  qualified,  and  wiiose  testimony 
was  rejected  on  the  question  of  overhead  at  the 
home  office.  I  object  to  that  as  incompetent,  irrele- 
vant and  itmnaterial,  and  it  is  based  on  hearsa>' 
witliout  the  proper  foundation.  This  is  in  addition 
to  the  present  objection  which  is,  [353]  i)erha])s, 
in  the  record,  as  to  Count  one,  and  as  to  any  testi- 
mony going  to  show  that  it  is  in  excess  of  the  ten 
thousand  dollar  claim. 

Mr.  Watts :  I  promised  to  produce  the  testimony 
of  the  treasurer  of  the  company  as  to  the  overhead, 
and  1  shall  do  that. 

The  Court:  It  is  admitted  with  that  understand- 
ing. 

(Whereupon  Plaintiff's  Exhibit  65,  for  iden- 
■        tification,  was  admitted  in  evidence.) 
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DELBERT  C.  SMITH 

Question  No.  7:  Describe  in  some  detail  what 
you  did  to  put  that  part  of  the  equipment  whicli 
had  not  been  installed  in  Power  House  No.  1  "in 
stand-by"  condition,  first,  with  respect  to  the  ti'eat- 
ment  or  conditioning  of  the  equipment,  and,  second, 
with  respect  to  inventorying  the  same. 

Mr.  Scholz:  We  object  to  that  on  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial, 
and  also  not  binding  upon  this  defendant.  It  states 
in  part,  "What  did  you  do  to  put  that  part  of  the 
equipment  which  had  not  been  installed  in  Power 
House  No.  1  in  stand-by  condition,  with  respect 
to  treatment  and  the  inventorying  of  the  same." 
Now,  that  was  on  or  about  June  29,  1943,  which 
was  over  a  year  before  this  contract,  and  we  have 
the  further  objection  that  the  contract  states  that 
the  equipment  was  in  stand-by  condition  and  pro- 
Aided  for  the  [356]  inventorying  of  the  same,  and 
put  the  plaintiff  on  notice  that  he  is  to  check  the 
same  before  submitting  a  bid. 

The  Court:  I  don't  see  how  it  could  be  com- 
petent here.  It  certainly  could  not  be  binding  on 
the  defendant,  and  as  counsel  said,  it  is  a  year 
ahead  of  the  contract.  I  think  it  is  immaterial. 

Question  No.  8 :    When  was  this  inventory  taken  ? 

Mr.  Gibson:  Now^,  I  w^ant  to  make  the  same  ob- 
jection because  the  inventory  was  taken  preceeding 
this  contract.  It  was  considerably  preceding  the 
time  of  the  contract,  and  has  no  bearing  on  this. 
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and  it  is  incompetent,  irrelevant  and  iimnaterial. 

The  Court:     I  camiot  see  how  it  is  material. 

Mr.  Watts:  I  want  to  show,  if  your  Honor 
please,  that  this  man  Smith  had  knowledge  of  the 
fact  that  certain  boiler  tubes  and  water-wall  head- 
ers were  missing  when  the  specifications  were  writ- 
ten, and  that  he  jjrepared  the  sijecifications. 

The  Court:  But  your  action  here  is  against  this 
defendant. 

Mr.  Watts:  But  the  specifications  which  were 
ottered  to  us  by  the  defendant  were  prepared  by 
this  man,  and  we  will  j^rove  it. 

Mr.  Gibson:    I  want  to  object  to  that  statement. 

41ie  Court:  I  cannot  see  how  this  is  material, 
but  possibly  we  are  encumbering  our  record  more 
than  we  would  by  letting  it  in.  However,  I  will  sus- 
tain the  objection  to  this. 

Question  No.  9:  Did  you  determine  at  that  tim^ 
whether  or  not  there  were  any  shortages  of  ma- 
terials required  to  complete  the  installation  of  the 
boilers  in  Power  House  No.  1? 

Mr.  Gibson:  We  object  to  that  as  being  incon^- 
petent,  irrelevant  and  immaterial,  and  it  is  entirely 
too  remote  from  the  formation  of  this  contract. 

'Vho  Court:  Do  you  have  testimony  to  connect 
it  up  with  this  defendant? 

Mr.  Watts:  Yes,  I  have  the  specifications  which 
this  man  wrote,  and  which  were  subsequently  modi- 
fied by  the  A-E-M  and  submitted  to  my  client  to 
bid  U])on,  so  that,  in  effect,  the  defendant  Mr.  Jos- 
lin  has  adopted  those  specifications. 
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The  Court:    But  these  were  prior  to  the  contract. 

Mr.  Watts:  But  that  has  a  bearing  on  this 
question. 

The  Court:  I  will  permit  him  to  answer,  subject 
to  the  objection.   [358] 

Question  No.  14:  State  briefly  what  you  did, 
and  what,  within  your  pesronal  knowledge,  was 
done  with  reference  to  preparing  these  sj^ecificji- 
tions  to  be  used  by  prospective  bidders.^ 

Mr.  Gibson:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial.  The  specifications  speak 
for  themselves.  This  was  before  the  y)laintiif  came 
into  the  picture  at  all. 

The  Court:  He  may  answer  this.  It  is  more  or 
less  descriptive  of  what  was  done. 

Mr.  Gribson:  And  I  want  to  add  to  the  objection 
that  it  calls  for  a  conclusion.  [360] 

Mr.  Murphy  re-wrote  and  revised  the  specifica- 
tions I  had  written  leaving  out  the  clause  covering 
the  missing  water- Wall  tubes — 

Mr.  Gibson:  (Interposing)  I  object  to  all  this 
again,  your  Honor,  and  I  ask  that  it  be  stricken 
from  the  record  as  a  conclusion. 

The  Court:    Yes;  I  think  it  may  be  stricken. 

Question  No.  18:  Plaintiff  now  requests  the  Re- 
porter [363]  to  identify  the  exhibit  described  by 
the  witness  in  answer  to  Interrogatory  No.  17,  and 
offers  this  exhibit  in  evidence  as  Exhibit  "A"  of 
these  interrogatories. 

Mr.  Gibson:     To  which  we  make  objection,  and 
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ask  that  it  be  stricken  on  the  ground  that  this 
person  testifying  was  not  an  agent  or  an  employee 
of  the  defendant.  It  was  an  appraisal  made  before 
the  final  specifications  and  plans  were  submitted  to 
tlie  plaintiff  for  bidding.  There  was  no  privity  of 
contract.  It  is  just  a  rough  draft  prepared  by  the 
engineer  and  his  superior,  Mr.  Hagan,  apparently 
didn't  like  it. 

The  Court:  I  will  take  your  motion  to  strike 
under  advisement.  [364] 

EXCERPTS  FROM  DEPOSITION  OF 
EUSTICE    C.    CLAY 

Q.  Were  you  employed  by  the  Hercules  Com- 
I>any  when  what  is  known  as  a  ''stand-by"  order 
was  received  in  Sei)tember  of  1943,  or  about  that 
thne,  with  respect  to  the  erection  of  certain  boilers 
in  power  house  No.  1  at  Sunflower? 

Mr.  Gibson:  I  ask  that  the  answer  be  stricken. 
It  antedates  the  contract  under  discussion  by  prac- 
tically a  year. 

The  Court:  I  will  permit  him  to  answer.  I  don't 
know  what  the  answer  is. 

A.     I  was. 

The  Court:  I  think  it  is  well  taken,  but  I  will 
let  it  stand  for  the  present,  imder  the  ruling  I 
have  heretofore  made. 

Q.  Relate,  briefly,  what  has  been  done  with 
respect  to  the  erection  of  these  boilers  in  power 
house  No.  1  before  the  stop  order  was  received, 
and  by  whom  it  was  done,  if  you  know. 
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Mr.  Gibson :  We  object  to  the  witness  testifying. 
He  is  not  qualified  as  an  expert,  and  no  foundation 
to  show  that  he  was  so  qualified.  [377] 

The  Court:  I  believe  I  sustained  this  same  ob- 
jection last  Friday  to  the  same  line  of  testimony. 
However,  under  the  present  ruling  it  may  go  into 
the  record,  and  I  will  determine  later  whether  I 
shall  strike  it  or  not. 

A.  The  material  was  presumed  to  have  been 
all  received  and  erection  w^as  proceeding  at  the  time 
of  the  stop  order. 

Mr.  Gibson:  I  move  to  strike  the  answer  now  as 
it  is  obviously  a  conclusion  of  the  witness.  He  has 
said  "the  material  was  presumed  to  have  been 
received." 

The  Court:    I  will  sustain  the  objection  to  that. 

Q.  Bo  you  know  by  whom  the  erection  was  being 
made  at  the  time  the  stop  order  was  received? 

A.  The  erection  was  being  conducted  under  the 
supervision  of  the  Combustion  Engineering  Com- 
pany who  were  furnishing  the  materials. 

Q.  Now,  were  you  still  employed  by  this  com- 
pany when  the  order  which  is  known  as  the  "re- 
sume work"  order  was  received  on  or  about  May 
3rd,  1944?  A.     I  was. 

Q.  When  the  "stop"  order  was  received  state 
what  was  done  with  respect  to  the  taking  of  an 
inventory  ? 

Mr.  Gibson:  We  object  to  that.  It  is  without  the 
knowledge  of  this  witness,  and  it  is  remote,  in- 
competent, and  immaterial,  and  also  irrelevant. 
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']'hc  Court:  He  may  answer,  but  it  will  have  to 
be  connected  up. 

A.  'Ill at  was  out  of  my  jurisdiction  and  I  do  not 
know  exactly  how  that  was  conducted,  or  by  whom. 

Q.  ]3o  you  know  what  division  was  in  control 
of  making  inventories  so  far  as  the  Hercules  Com- 
pany is  concerned? 

^Ir.  (xibson:  May  we  have  the  same  objection  as 
we  had  to  the  preceding  question? 

The  Court:    Yes,  you  may,  and  the  same  ruling. 

A.  Such  work  usually  was  inaugurated  by  the 
chief  engineer  to  the  division  engineer,  which  in 
this  case  was  Mr.  Smith.  The  inventory  would  have 
been  under  —  the  physical  inventory  would  have 
been  under  the  direction  of  Mr.  Fuhn,  the  j)roperty 
coiitrol  engineer. 

Mr.  (xibson:  Now  we  move  the  answer  be  strick- 
en as  hearsay,  and  not  based  upon  any  direct  in- 
formation of  this  witness. 

The  Court:  Your  motion  will  be  taken  under 
advisement,  and  the  Court  will  reserve  ruling. 

Q.     In  what  division  of  the  Hercules  Company? 

A.     '^I'he  property  control   division. 

Q.     Now,  who  was  this  fellow  Delbert  C.  Smith? 

A.  Mr.  Smith  was  employed  by  the  Hercules 
as  division  ])ower  engineer.  [379] 

Mr.  Gibson:  We  object  to  that  as  not  being  re- 
sponsive; that  is  asking  for  a  description  and  not 
for  tlic  qualifications,  or  the  employment  of  the 
man. 
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The  Court:  The  answer  may  stand,  subject  to 
your  motion  to  strike. 

Mr.  Gibson:  Then  I  make  a  motion  to  strike  at 
this  time. 

The  Court :  And  your  motion  will  be  taken  under 
advisement.  The  Court  will  reserve  its  ruling. 

Q.  Was  he  later  employed  b}^  the  A-E-M  in  the 
engineering  department  ? 

A.  He  was  employed  either  by  the  A-E-M,  or 
one  of  the  subcontractors.  I  do  not  know  on  whose 
payroll  he  was. 

Q.  Now,  relate  briefly  what  you  know  about  the 
preparation  of  specifications  in  June  of  1944  after 
the  "resume  work"  order  was  received. 

A.  The  first  word  that  I  had  that  the  "resume 
work"  order  was  in,  was  when  Mr.  Smith  called  at 
my  office  and  informed  me  of  the  fact. 

Mr.  Gibson:  I  ask  that  the  answer  be  stricken 
as  not  responsive,  the  question  being,  "to  relate 
briefly  what  you  know  about  the  preparations  of 
the  specifications  after  the  resume  order  was  re- 
ceived," and  this  is  an  interjection.  [380] 

l^he  Court:  It  seems  to  me  it  is  more  or  less 
immaterial,  however  it  may  stand.  You  may  pro- 
ceed. 

Q.  This  was  prior,  was  it,  to  the  time  when 
the  bids  were  called  for?  A.     Yes;  it  was. 

Mr.  Gibson:  I  object  to  this  and  ask  that  it  be 
stricken  as  hearsay. 

The  Court:  Your  motion  will  be  considered  the 
same  as  the  others. 


338  Power  Service  Corporation  vs. 

(Deposition  of  Eustice  C.  Clay.) 

Q.  Now,  what  did  you  then  learn  about  the 
presence,  or  absence  ? 

A.     May  I  correct  that  last? 

Q.     Surely. 

A.     Yes,  it  was,  as  I  was  informed  by  Mr.  Smith. 

Q.  Now,  what  did  you  learn  at  that  time  about 
the  presence  or  absence  of  certain  water-wall  tubes 
for  this  particular  job? 

A.  Mr.  Smith  said  that  there  were  missing  ma- 
terials, that  an  inventory  had  been  conducted,  and 
as  soon  as  it  was  definitely  learned  what  was  miss- 
ing, I  \Aould  be  advised,  in  order  to  expedite  that 
required  material  into  the  plant. 

Mr.  Gibson:  I  move  that  the  answer  be  stricken. 
It  is  obviously  hearsay,  and  without  the  knowledge 
of  this  man.  We  have  the  deposition  of  Mr.  Smith 
before  the  Court.  [381] 

The  Court:  It  would  have  to  be  connected  uj) 
with  the  defendant  in  this  case. 

Mr.  Watts:    Yes;  that  is  my  understanding. 

Q.  You  stated  now  that  you  were  then  the  chief 
ex])editer  for  the  Hercules  Company? 

A.     Right. 

Q.  What,  briefly,  were  your  duties  as  such  ex- 
j)editer?  In  other  words,  show  please  where  you 
fit  into  this  scheme  of  operation  out  there. 

A.  What  one  might  call  the  chain  of  command 
originated  the  proceed  order  in  Washington,  which, 
in  turn,  was  relayed  by  Ordnance,  Washington,  to 
the    Corps   of   Engineers,   Washington.    Ordnance, 
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Washington,  then  advised  the  home  office  of  Her- 
cules Powder  Company  at  Wilmington,  who  in  turn 
advised  the  manager  for  Hercules  at  Sunflower.  It 
went  then  to  the  chief  engineer  who  directed  the 
division  engineer  to  proceed.  A  bill  of  materials 
would  be  drawn  by  the  division  engineer  of  missing 
or  required  parts  and  supplies,  who  would  have  it 
authorized  or  O.K.'d  by  the  chief  engineer,  and 
would  be  brought  to  the  purchasing  department. 

Mr.  Gibson:  To  which  I  object,  and  ask  that  it 
be  stricken  as  not  being  responsive,  and  also  that 
it  is  hearsay.  It  may,  or  may  not  be,  within  the 
knowledge  of  this  witness.  The  question  was  to  state 
briefly  his  duties  as  such  expediter,  [382]  to  show 
where  he  tit  into  the  scheme  of  things,  and  he  goes 
oif  on  a  long*  paragraph  that  is  not  responsive. 

The  Court:  The  same  ruling  as  to  previous  ques- 
tions and  answers.  You  may  have  your  motion  to 
strike  and  it  will  be  considered  later  by  the  Court. 

Mr.  Gribson:  We  make  a  special  objection,  and 
move  to  strike  that,  as  not  being  responsive.  Ob- 
viously there  is  a  misunderstanding  of  the  question 
by  the  witness.  The  witness  was  obviously  thinking 
of  the  bidder  specifying  the  material  itself. 

The  Court:  I  will  admit  it  under  the  same  rul- 
ing. 

Q.  You  know,  of  course,  don't  you,  that  there 
was  subsequently  a  call  for  new  bids  by  outside 
contractors  for  the  erection  of  Power  House  No. 
1? 
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A.  Yes;  Because  the  original  contract  had  been 
completed  and  Combustion  Engineering  Company 
had  so  nmch  other  work  at  that  time  that  they 
declined  to  re-bid  to  complete  this  power  house 
physically. 

Mr.  Gibson:  Now  I  ask  that  the  answer  be 
stricken  as  a  conclusion  of  the  witness.  He  admits 
that  he  is  employed  by  Hercules  and  not  by  the 
Combustion. 

'i'he  (.'Ourt:  The  objection  is  clearly  well  taken, 
but  you  may  proceed  with  the  deposition,  and  I 
will  consider  this  together  with  all  the  other  mat- 
ters. 

Q.  Before  this  new  bid  was  offered,  did  you 
have  this  conversation  with  Mr.  Belbert  Smith? 

A.     I  did. 

Q.  Now,  did  you  have  any  more  conversations 
with  him  [385]  between  that  time  and  the  time 
that  the  bid,  or  the  award,  was  made  to  the  Power 
Service    Corporation?  A.     Several. 

Mr.  (libson:  To  which  I  object  and  I  want  to 
sa}'  again  that  Mr.  Smith  was  never  employed  bv 
the  defendant  in  this  action.  There  is  no  connection 
of  liim  as  agent  or  employee,  or  anything,  in  any 
ca])acity,  in  any  way,  that  he  would  be  able  to  act 
for  us.  This  was  before  the  bids  were  offered,  and 
was  a  jjreliminary  stej),  and  this  testimony  is  ob- 
viously hearsay. 

The  Court:  Of  course,  if  counsel  does  not  con- 
nect this  u]),  it  will  all  be  stricken. 

Mr.  Watts:  I  think  I  have  before  the  Court 
evidence  of  these  conversations  and  conferences. 
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Q.  Relate  what  was  said  and  what  was  done 
between  the  time  of  your  tirst  discussion  with  Mr. 
Smith,  and  the  time  when  the  award  was  made  to 
the  Power  Service  Corporation? 

Mr.  Gibson:  I  tried  to  tind  something  in  this 
that  would  cast  even  a  shadow  as  to  Counts  one, 
two  or  three,  and  I  am  not  trying  to  jnck  a  fuss 
mth  the  Court  or  mth  counsel  in  this  matter',  but 
here  are  questions  that  they  obviously  cannot  be 
binding  on  us,  and  here  is  a  question,  jjarticularly, 
that  calls  for  hearsay  testimony.  [386] 

A.  I  called  my  liaison  officer  in  Washington  in 
the  office  of  the  Chief  of  Ordnance  Ammunition 
Division,  Major  James  Baldwin,  and  explained  the 
situation,  the  urgency  connected  with  it,  because 
the  urgency  had  been  stressed  to  me  by  the  com- 
manding officer  for  the  corps  of  engineers. 

Mr.  Gibson:  I  have  made  repeated  objections, 
but  I  want  to  be  sure  that  the  Court  is  taking  all 
of  this  testimony  subject  to  my  motion  to  strike, 
except,  of  course,  w^here  I  W'ill  withdraw  my  ol)- 
jection. 

The  Court:  Yes.  That  is  fully  understood,  and 
I  will  say  now  without  hesitation,  counsel  has  said 
that  he  will  connect  it  up  with  the  defendant  in 
this  case.  In  addition  to  this  testimony,  other  tes- 
timony is  received  subject  to  a  motion  to  strike, 
and  I  will  say  that  there  is  a  great  deal  of  this  tes- 
timony that  I  am  positive  is  nothing  but  a  conclu- 
sion of  the  particular  witness  testifying,  and  would 
not  be  admissible  if  the  Avitness  were  here  himself. 
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However,  I  am  going  to  proceed  with  this  deposi- 
tion, and  you  may  have  your  motion  to  strike. 

Mr.  Sholz:  Counsel  has  said  that  he  can  con- 
nect this  up.  Now,  I  would  request  counsel  to 
make  an  offer  of  proof  as  to  how  he  intends  to 
connect  this  up,  so  that  the  Court  may  be  advised 
now  whether  he  can  connect  it  up  or  not.  [389] 

The  Court:  I  realize  that  counsel  for  plaintiff 
says  he  will  connect  this  up,  and  I  will  let  him 
proceed  with  the  understanding  that  your  objec- 
tion is  in  to  this  entire  deposition,  and  the  mattei* 
is  taken  under  advisement  by  the  Court. 

Q.     Meaning  whom? 

A.  T  disremember  his  name,  but  he  was  a  tall, 
thin  individual  that  originally  came  from  Kansas 
City. 

Mr.  Watts :  It  is  indicated  here  that  I  asked  Mr. 
Joslin  a  question,  ''Do  you  remember  his  name?'' 
Mr.  Joslin  answered,  ''Major  Matthews."  And  then 
the  answer  was  continued  as  follows : 

A.     where   in   a   telephone   conversation   he 

stated  to  me  that  there  was  a  possibility  that  a  suit 
foi'  damages  might  occur  at  a  later  date,  should 
the  materials,  etc.,  not  be  available  when  required, 
and  he  felt  I  would  be  protecting  my  employers' 
interests  if  I  used  all  possible  dispatch  in  procur- 
ing this  missing  material. 

Mr.  (fibson:  This  mail  is  an  employee  of  Her- 
cules testifying  here,  and  it  seems  to  me  that  this 
is  the  rankest  kind  of  hearsay  testimony. 
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The  Court:  Yes,  this  is.  I  agree.  But  he  may 
proceed  with  the  deposition,  and  the  matter  wilt 
be  handled  in  the  same  w^ay  that  I  have  indicated 
heretofore.  [390] 

DEPOSITION  OF  C.  HOWARD  MURPHY 

Mr.  AYatts:  This  was  taken  on  interrogatories 
on  the  10th  of  January,  1947.  ''The  said  C.  How- 
ard Murphy  appeared  before  me,  and  being  per- 
sonall}''  sworn  before  me  to  tell  the  truth,  made 
answers  to  the  questions  as  follows: 

Q.     State  your  name. 

A.     C.  Howard  Murphy. 

Question  No.  2:  Where  do  you  live?  At  the 
present  time? 

Answer:     Greeley,   Colorado.    [407] 

Question  No.  3:     What  is  your  business  address? 

Answer:     1023  Ninth  Avenue,  Greeley. 

Question  No.  4:  In  July,  1944,  what  was  your 
occupation  ? 

Mr.  Gibson:  I  object  to  this  testimony  as  Mr. 
Murphy  was  not  employed  by  the  defendant;  he 
was  not  an  employee  of  the  defendant  or  an  agent 
or  employee  in  any  manner,  but  was  an  agent  oi' 
employee  of  the  A-E-F.  His  testimony  is  incompe- 
tent, irrelevant  and  immaterial,  and  would  not  be 
binding  on  the  defendant,  and  it  is  not  within  the 
issues  of  this  case,  and  this  is  made  as  well  as  the 
specific  objection  to  the  item, — just  strike  that  last 
portion.    I  will  make  the  objection  that  the  testi- 
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itioiiy   of  Mr.   Murphy   is   incompetent,   irrelevant 
and  immaterial,  and  not  binding  on  the  defendant, 
and  it  is  not  within  the  issues  of  this  case. 

The  Court:  I  think,  Mr.  Gibson,  your  objection 
is  well  taken  at  this  time,  but  I  will  admit  it  sub- 
ject to  a  motion  that  it  be  stricken  later. 

Mr.  Watts:  Our  reasons  for  tliis  testimony  is 
that  this  is  the  man  who  prepared  the  specifica- 
tions which  the  defendant  presented  to  us  upon 
which  we  bid.  The}^  were  the  specifications  of  th(^ 
defendant  upon  which  we  made  our  bid.  [408] 

The  Court:  Of  course  I  expect  you  to  sustain 
this  testimony  in  your  brief. 

Mr.  Watts:     Yes,  certainly. 

Answer:  I  was  mana,2:er  of  the  subcontract  de- 
partment for  William  S.  Lozier,  Incorporated, 
Broderick  &  Grordon,  usually  referred  to  as  the 
A.-E.-M.,  on  the  construction  contract  at  Sunflower 
Ordnance  Works. 

Question  No.  5:  What,  if  anything,  did  you  do 
in  connection  w^ith  the  preparation  of  the  specifi- 
cations for  the  erection  of  boilers  in  Power  House 
No.  1  when  a  resume  word  order  was  received  by 
Col.  Taylor  in  May  of  1944? 

Answer:  I  requested  of  the  Engineering  Divi- 
sion of  the  A.-E.-M.  that  technical  specifications  be 
submitted  to  my  department  to  be  incorporated 
into  a  contract  specification  giving  the  basis  upon 
which  to  accept  bids, 

Mr.  Gibson:  The  rest  of  this  answer,  except 
what  has  been  given  now,  I  object  to  as  incompe- 
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tent,  irrelevant  and  inmiaterial,  and  hearsay,  and 

is  the  expression  of  an  opinion. 

The  Court:  Mr.  AVatts  may  read  the  entire  an- 
swer and  then  the  Court  will  rule. 

Mr.  Watts:  I  will  begin  and  read  the  entire 
answer : 

Answer:  I  requested  of  the  Engineering  Divi- 
sion of  the  A.-E.-M.  that  technical  specifications 
be  submitted  to  my  department  to  be  incorporated 
into  a  contract  specification  [409]  giving  the  basis 
upon  which  to  accept  bids.  After  a  considerable 
delay  I  discovered  that  the  specifications  were  not 
available  and  suggested  to  J.  S.  Hagan  Engineer- 
ing Division  that  since  little  progress  was  being 
made  and  that  there  was  great  urgency  and  ne- 
cessity in  getting  the  specifications  prepared  at  the 
earliest  possible  date  that  he  and  I  jointly  assemble 
the  information  prepared  to  date  in  such  a  mamier 
as  to  permit  the  taking  of  bids.  This  was  done 
within  the  next  two  or  three  days.  This  was  done 
by  using  principally  the  technical  data  which  had 
previously  been  prepared  by  Mr.  Delbert  C.  vSmith. 

Question  No.  6:  What  knowledge  did  you  have 
at  that  time  of  the  i^resence  or  absence  of  materials 
on  the  site  ready  for  erection? 

Answer:  I  had  no  special  knowledge  of  actual 
m  aterials  avail  able, 

Mr.    Gibson:    1   object   to   the   I'est   of   this 

answer  as  being  hearsay  and  as  being  incomjjetent, 
irrelevant  and  immaterial. 
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The  Court:  I  think  it  is  hearsay,  but  he  may 
continue  with  the  answer. 

Mr.  Watts :  May  I  read  the  question  and  answer 
again  ? 

Tlie  Court:  Just  read,  the  entire  answer.  The 
question  is  in  the  record,  Mr.  Watts. 

Answer:  I  had  no  special  knowledge  of  actual 
materials  [410]  available.  How^ever,  I  had  knowl- 
edge that  the  materials  intended  for  Power  House 
No.  1  had  been  in  storage  for  a  considerable  length 
of  time,  and  I  believed  from  the  information  ob- 
tained from  Mr,  Smith,  both  verbally  and  in  the 
form  of  partially  written  specifications,  that  all  of 
the  essential  materials  were  available  and  ready 
for  erection.  At  the  same  time  I  knew  from  ex- 
perience that  some  materials  including  flanges, 
couplings,  hangers,  bolts  and  miscellaneous  items 
would  be  missing,  and.  it  was  for  that  reason  that 
J  used  the  term  ''nearly  all"  at  the  commencement 
of  clause  5-04  (c)  of  the  specifications. 

Mr.  Gibson:  Now,  I  make  a  motion  to  strike 
the  answer  as  not  responsive  to  the  question  asked, 
and  as  being  voluntary  and  based  upon  a  conclu- 
sion of  the  witness.  The  vice  of  this  is  that  we  were 
given  the  proposed  interrogatories  by  mail.  We 
had  no  way  of  knowing  what  kind  of  counter  in- 
terrogatories we  could  prepare.  However,  we  did 
prepare  them  on  the  main  question  of  the  contract. 
Now  Question  No.  6  of  these  interrogatories  is: 
"What  knowledge  did  you  have  at  that  time  of  the 
presence  or  absence  of  materials  on  the  site  ready 
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for  erection?"  And  he  gives  an  answer  to  that,-- 
a  complete  answer  to  the  question  and  then  goes 
on  with  a  conclusion  as  to  why  he  answered  the 
question.  It  gives  his  judgment  and  his  reasons, 
and  those  are  of  no  concern  to  us.  He  was  given  a 
job  to  do,  and  as  far  as  we  were  concerned  plain- 
tiff accepted  the  contract.  Of  course  we  have  our 
interpretation  of  the  matter.  We  certainly  object 
to  this  being  in  the  record.  It  is  mifair,  and  comi- 
sel  knows  that  it  is. 

Mr.  Watts:  I  think,  if  the  Court  please,  this  is 
an  entii'ely  proper  answ^er.  The  Court  is  interested 
in  getting  the  facts  of  this  matter. 

Mr.  Gibson:  We  want  the  facts,  and  we  also 
want  the  truth. 

Mr.  Scholz:  He  states  in  the  previous  answer 
f  that  technical  specifications  would  be  submitted  to 
his  department.  He  is  a  draftsman.  He  gives  this 
information  or  opinion.  He  says,  ''I  knew  that  cer- 
tain materials  wxre  missing."  Now^,  furthermore, 
if  the  Court  please,  the  question  is  specifically, 
'^What  knowledge  did  you  have  at  that  time  of 
the  i>resence  or  absence  of  materials  on  the  site 
ready  for  erection?"  We  had  no  way  of  knowing 
what  Mr.  Murphy's  answer  would  be. 

The  Court:  The  answer  to  the  question  is  fol- 
lowed by  a  lot  of  hearsay.  I  don't  see  how  it  has 
any  bearing  on  Count  No.  2  or  No.  3;  his  reasons 
for  writing  the  specifications  is  all  included  in 
there,  and  I  think  that  portion  will  be  stricken. 
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The  rest  of  the  answer  will  be  left  in  the  record, 
and  of  course  that  will  be  subject  to  your  motion 
to  strike,  and  the  motion  will  be  considered  to  have 
been  made  at  this  [412]  time. 

Mr.  Gibson:  Now,  I  understand  the  portion  the 
Court  has  ruled  on  is  that  portion  starting  with 
the  word  "however."  Where  it  does  not  directly 
answer  the  question. 

The  Court:  That  is  correct.  At  this  time  we 
will  take  a  fifteen  minute  recess. 

March  24th,  1947,  3:15  p.m. 

The  Court:  You  may  continue  with  your  depo- 
sition, Mr.  Watts. 

Question  No.  7 :  SpecificaHy,  when  you  prepared 
these  specifications  did  you  know  that  any  tubes 
or  headers  were  missing? 

Answer :     No. 

Question  No.  8:  Specifically,  when  the  award 
w^as  made  to  Power  Service  Corporation  on  July 
L3,  1944,  did  you  know  that  any  of  the  tubes  or 
headers  were  missing? 

Answer :     No. 

Question  No.  9:  Did  you  know  that  any  of  the 
tubes  or  headers  were  missing  when  3^ou  mailed 
the  contract  to  Power  Service  Corporation  on  July 
14th  for  their  signature? 

Answer :    No. 

Question  No.  10:  Are  you  familiar  with  the 
history  of  special  clause  relating  to  damages  which 
npi)ears  on  the  signature  page  of  the  contract  be- 
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tweeii    Cory,    Joslin    &    Macnsons    [413]    and   the 

Power  Service  Corporation? 

Answer:  I  am  somewhat  familiar  with  the 
clause.  However,  upon  receipt  of  a  request  from 
Power  Service  Corporation  that  a  clause  be  in- 
corporated into  the  contract  with  respect  to  dam- 
ages for  delay,  I  turned  the  request,  together  with 
available  information,  over  to  the  Legal  Depart- 
ment of  the  A.-E.-M.,  meaning  to  Phillip  A.  Der- 
gance,  attorney  for  the  A.-E.-M.,  for  his  recom- 
mendation and  action. 

Question  No.  11:  Now^,  Mr.  Murphy,  how  long- 
have  you  been  an  architect  7 

Answer:     Ten  years. 

Question  No.  12 :  Are  you  familiar  with  the  nor- 
mal sequence  of  erection  of  w^ork  of  a  type  similar 
to  the  boiler  erection  at  Sunflow^er  Ordnance 
Works? 

Answer:     Yes,  sir. 

Question  No.  13:  Where  there  are  three  or  more 
similar  operations  to  be  performed  by  the  foreman 
and  mechanics,  tell  the  Court  whether  or  not  effi- 
ciency normallv  increases  with  the  second  and  third 
operations. 

Answer:     Yes,  normally. 

Question  No.  14:  Now,  what  happens  when  the 
sequence  of  operations  is  broken,  for  example,  by 
delay  in  obtaining  materials  during  construction? 

Answer:  It  would  very  logically  decrease  effi- 
ciency, and  therefore  increase  costs.  Here  is  what 
happens :  When  a  stoppage  [414]  occurs  because  of 
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the  lack  of  materials  it  is  necessary  to  terminate 
mechanics  or  find  other  work  for  them.  If  the 
stoppage  occurs  for  any  length  of  time  frequently 
a  new  crew  must  be  assembled  and  trained  to  per- 
form a  given  operation  at  the  same  cost  as  the 
first  operation,  and  the  contractor  loses  the  benefit 
of  any  increased  efficiency  on  the  subsequent  opera- 
tions. T  believe  this  was  particularly  true  during 
the  war  period  when  there  was  a  large  labor  turn- 
over. The  percentage  in  loss  of  efficiency  w^ould, 
of  course,  vary  with  different  operations  and  dif- 
ferent workmen,  but  there  is  defmitely  a  real  loss 
of  efficiency  when  anticipated  construction  sched- 
ules are  interrupted  by  lack  of  materials. 

Mr.  Watts:  At  this  tune  the  plaintiff  offers  in 
evidence  the  deposition  of  E.  E.  Taylor,  a  witness 
called  by  the  plaintiff,  and  after  being  first  duly 
sworn,  testified  as  follows:  [415] 

DEPOSITION  OF  E.  E.  TAYLOR 

having  been  first  duly  sworn,  testified  and  deposed 
as  follows: 

Direct  Examination 

Question :     State  your  name,  please. 
Answer:    E.  E.  Taylor. 
Question:    Where  do  you  live,  Mr.  Taylor? 
Answer:     1641  Dayton  Avenue,  St.  Paul. 
Question:    And  what  is   your  present   business 
address  ? 
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Answer:     614  Builders  Exchange,  Minneapolis. 

Question:  What  is  your  present  occupation,  Mr. 
Taylor? 

Answer:  I  am  treasurer  of  the  Mid-west  En- 
gineering, Incorporated. 

Question:  What  is  your  profession  or  business, 
generally  ?  Answer :    Engineer. 

Question:    How  long  have  you  been  an  engineer^:? 

Answer:     Since  about  1922. 

Question:     Twenty-five  years  then,  is  that  right'? 

Answer:     That  is  right. 

Question:  Generally,  what  has  been  the  nature 
of  your  experience  as  an  engineer?  Relate  it  brief- 
ly, please. 

Answ^er:  All  kinds  of  construction  work,  prei)a- 
ration  of  plans,  the  specifications,  supervision  of 
it.  and  contracting. 

Question:  During  the  years  1943  and  up  until 
July  12th  [416]  1944,  where  were  you  employed, 
or  occupied?  And  in  what  capacity? 

Answer:  I  was  an  officer  in  the  Corps  of  En- 
gineers, United  States  Army. 

Question:    Where  w^ere  you  stationed? 

Answer:  From  September,  1943,  until, — wait  a 
minute, — September,  1942,  until  July,  1943,  I  was 
Area  Engineer  and  later  Resident  Engineer  at  the 
Sunfiower  Ordnance  Works,  DeSoto,  Kansas. 

Question:  And  in  that  capacity  you  carried  the 
title  in  the  Government  of  what? 

Answer:     I  had  several  titles,  one  of  them  wlieu 
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I  went  there,  I  was  listed  as  a  Major  in  the  Corps 
of  Engineers,  and  later  a  Lieutenant  Colonel,  and 
J  was  contracting  officer  for  the  Sunflower  Ord- 
nance Plant. 

Question:  What  was  your  rank  then  at  the  time 
that  you  left  there  on  July  12th,  194-4? 

Answer:     Lieutenant  Colonel. 

Question:  And  you  occupied  the  office,  or  you 
were  serving  in  the  capacity  of  what,  at  that  time? 

Answer:  Resident  Engineer  and  Contracting 
Officer. 

Question:  On  behalf  of  the  United  States  Gov- 
ernment? Answer:     That  is  right.  [417] 

Mr.  Watts:  On  page  forty-four,  near  the  toj)  of 
the  page:  "Question:  What  happens  to  the  effi- 
ciency of  a  construction  crew^  because  a  contractor 
runs  into  a  delay  because  of  lack  of  materials?" 

Mr.  Scholz:  Now^,  we  want  to  object  to  this,  if 
the  Court  please,  as  being  incompetent,  irrelevant 
and  immaterial  and  calling  for  a  conclusion  of  the 
witness,  and  it  is  without  foundation.  Colonel  Ta}^- 
lor  was  not  on  this  job  after  the  twelfth  of  July. 
He  is  testifying  now  as  an  expert,  and  this  does 
not  include  all  of  the  factors,  or  all  of  the  facts 
which  would  enable  the  witness  to  testify  to  a 
hy])othetical  question. 

The  Court:  It  would  not  apply  jjarticularly  to 
this  job,  but  to  ordinary  jobs.  I  think  that  anyone 
could  testify  that  there  would  be  delays  if  there 
was  no  material  with  which  to  go  ahead.  I  believe 
I  will  permit  him  to  answer. 
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Answer :  Oh,  the  efficiency  is  materially  reduced. 
Men  have  a  tendency  to  slow  down  if  they  become 
aw^are  that  the  material  is  running  out,  and  if  the 
time  of  the  contract  is  extended,  w^hy,  the  overhead 
naturally  goes  up. 

Mr.  Gibson:  Now,  I  move  that  the  answer  be 
stricken  on  the  gromids  states  in  the  motion  in 
the  deposition,  that  it  is  a  conclusion;  that  it  is 
incompetent,  irrelevant  and  iimnaterial,  and  not  a 
statement  of  fact,  and  without  foundation. 

The  Court:  That  is  probably  true,  but  the  an- 
swer may  stand.  [429] 

Mr.  Gibson:  And  there  were  some  facts  that 
were  not  included  in  the  question  i)resented  to  the 
witness. 

The  Court:  That  is  probably  also  true,  but  tlie 
answer  may  stand  for  the  present,  at  least. 

Mr.  Gibson:  We  make  the  objection  also  that  it 
does  not  say  that  there  may  be  other  work  on  the 
job  so  that  these  men  could  keep  on  going. 

The  Court:  T  am  wondering  now  which  ques- 
tion the  objection  is  made  to? 

Mr.  Gibson:  There  were  two  questions  there 
that  are  practically  the  same,  and  if  agreeable,  my 
objection  may  go  to  both  of  those  questions. 

Mr.  Watts:  The  question  at  the  bottom  of  page 
forty-four:  "State  whether  or  not  when  delays  arc* 
encountered  in  furnishing  materials  it  normally 
takes  the  laboi*  a  longer  period  in  which  to  com- 
plete a  contract.'' 
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Mr.  Cxibson:  Now  then,  my  objection  may  also 
go  to  that  question? 

The  Court:  Yes;  it  may.  And  I  think  I  will 
permit  liim  to  answer,  subject  to  your  objection. 
It  seems  to  me  rather  iimnaterial. 

AnsAver:  Well,  it  would  naturally  follow  that 
if  they  had  to  wait  for  materials  that  it  would  take 
them  longer  to  complete  it.  [430] 

The  Court:     That  seems  a  very  logical  answer. 

Question:  Is  there  any  resulting  loss  in  effi- 
ciency during  the  time  that  the  men  are  working? 

Mr.  Gibson:    We  make  the  same  objection. 

The  Court:    He  may  answer. 

Answer:  There  usually  is,  especially  if  they  are 
aware  of  the  fact  that  you  are  rumiing  out  of 
materials. 

Question:  I  hand  you  what  has  been  marked 
here  for  introduction  in  the  trial  as  Exhibit  No.  66. 
Tell  me  what  that  exibit  is,  first,  please. 

Answer:  That  is  a  construction  schedule  for 
subcontract  for  No.  5-5  for  the  completion  of 
Power  House  No.  1. 

Question :  Tell  me  how  these  charts  are  original- 
ly prepared  for  use  in  this  project. 

Mr.  Scholz:  Mr.  Anderson  made  the  objection 
that  it  is  incompetent,  irrelevant  and  immaterial, 
and  w^e  renew  it  at  this  time.  This  officer  was  not 
present  on  the  job.  If  he  is  testifying  as  to  the 
usual  procedure,  I  will  withdraw  the  objection. 

The  Court:    He  may  answer. 
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Answer:  Well,  these  charts  are  arrived  at  by 
working  backwards.  You  have  a  required  comple- 
tion date  that  you  must  meet,  which  gives  you 
,your  over-all  curve.  Then  you  break  down  the 
various  items  of  w^ork  and  schedule  them  so  that 
you  will  "meet  the  completion  date.  The  main  bar 
at  the  top  of  this  chart  covers  the  over-all  job.  On 
this  chart  there  are  six  major  divisions  of  work. 
When  these  charts  are  originally  prepared  you  start 
out  with  a  white  bar.  The  divisions  show  the  per- 
centages which  are  to  be  completed  at  certain  dates. 
For  each  j^eriod  the  bars  are  cross-hatched  to  show 
what  the  scheduled  completion  is  and  filled  in  with 
black  to  show  the  [432]  actual  completion.  In  this 
instance  here,  on  this  chart  which  is  dated  10-27-44, 
the  main  bar  showed  a  scheduled  completion  of 
about  ninety-five  percent,  and  an  actual  completion 
of  about  seventy-nine  per  cent. 

Question:  And  the  actual  completion  then  is 
represented  by  what  lines'? 

Answer:     By  the  solid  bar. 

Question:  Who  prepared  these  construction 
schedules,  and  what  was  done  with  them? 

Answer:  They  were  prepared  by  the  contractor, 
or  rather  the  subcontractor,  in  consultation  with  the 
A.-E.-M.,  Architect-Engineers-Managers. 

Question:  Were  they  given  to,  or  used  by,  the 
contractor  in  this  case,  Cory,  Joslin  &  Macnsons? 

Answ^er:  They  had  a  wide  distribution.  They 
were  distributed  to  everyone  on  the  job,  includintr 
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Cory,  Joslin,  who  was  interested  in  it,  and  they 
were  distributed  to  my  office,  and  in  turn  were  used 
as  a  basis  for  the  preparation  of  over-all  charts 
which  eventually  landed  in  the  Chief  of  Engineers. 

DEPOSITION  OF  FRANK  V.  WEDLICK 

a  witness  on  behalf  of  the  plaintiff,  liaAdne;  been 
duly  sworn,  testified  and  deposed  as  follows:  [434] 

Direct  Examination 

Question  No.  1:  State  your  name,  address,  and 
business. 

Answer:  Frank  Y.  Wedlick,  2230  Harlan  Boule- 
vard. I  am  educated  as  an  engineer,  and  at  present 
am  engaged  in  the  manufacture  of  gas  furnaces. 

Question  No.  2:  What  date  did  you  commence 
work  for  the  firm  of  Cory,  Joslin  &  Macnsons? 

Answer:     I  started  in  November,  1942. 

Question  No.  3:  What  date  did  you  quit  work 
for  that  company? 

AnswcT':     I  quit  in  December  of  1944.   [435] 

Question  No.  15:  Mt'.  Wedlick,  how  many  years 
have  you  been  in  the  contracting  business? 

Answer:  I  am  not  in  the  contracting  business, 
but  as  an  engineer  I  have  handled  contracting  .iobs 
for  over  twenty  [437]  years. 

Question  No.  16:  In  your  experience  as  an  en- 
gineer, what  arc  some  of  tlie  damages  that  are  suf- 
fered when  a  contractor  is  delayed  on  a  .job  like 
the  one  Power  Ser^dce  Corporation  liad  at  Su^i- 
fiower  ? 
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Answer:  The  first  is  shortage  of  materials.  You 
have  to  stop  and  re-plan,  and  re-schedule  the  work 
progress,  and  adverse  weather  elements,  labor  trou- 
bles, break-downs  in  equipment,  and  holding  to- 
gether 3'our  personnel  when  there  are  work  stop- 
pages due  to  shortages  of  materials.  [438] 

DEPOSITION  OF  LAWRENCE  J.  NEUBAUER 

a  witness  for  the  plamtift*,  having  been  first  duly 
sW'Orn,  testified  and  de|)osed  as  foUoW'S: 

Direct  Examination 

Question:     State  your  name,  please. 

Answer:     Lawrence  J.  Neubauer. 

Question:     Your  residence  address? 

Answer:  4321  West  Forty-second  Street,  Min- 
neapolis. 

Question:     How^  long  have  you  lived  in  this  cit}' ? 

Answer:  I  have  lived  in  this  city  tw^o  years  this 
month. 

Question:     What  is  your  occupation? 

An.swer:    Mechanical  engineer. 

Question:  How  long  have  you  been  in  the  pro- 
fession ? 

Answer:  Since  graduation  fi'oni  the  University 
in  1921. 

Question:  Approximately  twenty-six  years.  In 
1944,  in  the  month  of  July,  by  whom  were  you  em- 
ployed ? 

Answer:  Employed  by  Hercules  Powder  Com- 
pany. 
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Question:     In  what  cai)acity? 

Answer:     As  construction  mechanical  engineer. 

Question:  And  how  long  did  that  employment 
contimie?   Until  about  w^hat  date? 

Answer:  I  think  I  was  there  a  little  over  a 
month,  ]:»robably  a  month  and  a  half. 

Question:    And  then  with  whom  did  you  go? 

Answer:    Lozier,  Broderick  &  Gordon. 

Question:  And  as  a  mechanical  engineer  with 
Lozier,  Broderick  &  Gordon,  did  you  have  an  of- 
fice next  door  to  the  Power  Service  Corporation 
kept  by  Mr.  Borst?  Answer:     Yes,  sir.  [440] 

DEPOSia^ION  OF  MR.  P.  C.  GAFNEY 

a  witness  on  behalf  of  plaintiff:,  having  been  first 
duly  sworn,  testified  and  deposed  as  follows: 

Direct  Examination 

Interrogatory  No.  1:  State  your  name  and  ad- 
dress. [459] 

Answer:  P.  C.  Gafney,  5624  Grand  Avenue, 
Minneapolis,  Minnesota. 

Interi'ogatory  No.  2:    What  is  your  occupation'^ 

Answer:  Treasurer  of  Power  Service  Corpora- 
tion. 

Interrogatory  No.  3:  How  long  have  you  been 
the  treasurer  of  the  Power  Service  Corporation? 

Answer:     Ten  years. 

Interrogatory  No.  4:  Did  you  occupy  this  posi- 
tion durino-  the  entire  vear  of  1944? 
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Answer :    Yes. 

Interrogatory  No.  5:  State  whether  or  not  the 
books  of  the  Power  Service  Corporation  for  1944 
were  kept  under  your  supervision  and  direction? 

Answer :     Yes. 

Interrogatory  No.  6:  From  those  books  please 
state  the  total  amount  of  the  overhead  expenses  of 
the  Power  Service  Corporation  for  the  year  1944. 

Mr.  Sholz:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial.  The  best  evidence  are 
the  books  themselves,  or  certified  copies. 

Mr.  Watts:    We  have  it  here. 

The  Court:     The  objection  will  be  sustained. 

Mr.  Watts:  I  offer  to  show  that  the  witness 
would,  if  permitted  to  answer,  testify  that  the 
amount  of  overhead  [460]  expenses  for  the  year 
1944  was  $75,316.58. 

The  Court :     You  may  j^roceed,  Mr.  Watts. 

Interrogatory  No.  7:  Do  you  know,  independent 
of  those  books  of  your  own  knowledge,  the  amount 
of  overhead  expenses  for  the  Power  Service  Cor- 
poration for  the  year  1944? 

Answer :     Yes. 

Interrogatory  No.  8:  How  much  were  such  ex- 
penses ?  Answer :     $75,316.58. 

Interrogator}"  No.  9:  Give  the  si^ecific  items  and 
amounts  thereof  which  go  to  make  up  this  total 
overhead  expense  of  $75,316.58. 

Mr.  Scholz:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  also  on  the  same 
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ground  as  stated  in  an  objection  heretofore  made. 
Here  is  a  man  who  is  treasurer  of  the  company, 
and  not  an  accomitant. 

The  Court:  I  will  permit  hhn  to  answer  this 
question,  in  Adew  of  the  statement  that  was  made 
in  one  of  the  previous  answers,  that  he  was  able 
to  tell  the  expenses,  or  knew  the  expenses  of  this 
company,  aside  from  what  was  shown  in  the  books, 
that  he  had  independent  knowledge.  I  will  jjermit 
hiiu  to  answer  in  view  of  that  statement,  but  I 
Avill  say  that  I  hardly  believe  that  statement. 

Mr.  (xibson:  We  also  object  to  that  as  not  being 
the  best  evidence. 

^J^he  Court:     He  may  answer.  [461] 

Answer:  Advertising,  $186.00;  drafting-room 
expense,  $6.80;  legal  expense,  $1,075.00;  office  and 
genera!  expense,  $2,257.02;  insurance,  $681.61;  ])en- 
siou  retirement  fund,  $7,556.89:  postage,  $230.00; 
prospective  business,  $3,014.80;  rent  of  ofi&ce,  $1,- 
903.36;  repairs  to  equipment,  $147.09;  telephone 
ancl  telegraph,  $192.81;  taxes,  capital  stock,  $875.00; 
unemployment  compensation  and  excise,  $631.16; 
social  security,  $162.66;  sundry,  $71.68;  deprecia- 
tion, equi])ment,  $540.90;  yard  expense,  $14.29,  mak- 
ing a  total  of  $75,316.58. 

The  Court:  That  is  quite  a  remarkable  bit  of 
evidence.  As  the  saying  is,  he  certainly  was  some 
man  to  testify  all  that  independent  of  any  records. 

Interrogatory  No.  10:  Do  the  books  kept  by  you 
and     under     yowv     siiperNision     reliect     tlie     sanio 
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amounts   as   those   to   wliicli    you   lia^'e   above    de- 
scribed ?  Answer :     Yes. 

Interrogatory  No.  11:  Do  you  know,  inde^^end- 
ent  of  the  books  and  records  of  the  Power  Service 
Corporation,  tliat  the  amounts  set  forth  in  your 
answer  to  interrogatory  No.  9  were  actually  ex- 
pended by  the  corporation  during  the  calendar  year 
1941?  Answ^er:    Yes,   sir. 

Interrogatory  No.  12:  Have  you  an  independ- 
ent audit  made  [462]  by  outside  auditors  of  the 
books  of  the  Power  Service  Corporation  for  the 
year  1944?  Answ^er:    Yes. 

Interrogatory  No.  13:     By  whom? 

Answer:  By  the  firm  of  Black,  Hanson  &  Com- 
l)any.  Chartered  Accountants.  Their  office  is  at 
Port  Arthur,  Ontario,  Canada. 

Mr.  AN^atts:  At  which  ]^oint  there  is  a  notation 
in  the  deposition  which  says,  ''Which  said  docu- 
ment was  marked  Plaintiff's  Exhibit  ''A''  by  the 
Reporter,  and  is  returned  herewith." 

Interrogatory  No.  14 :  I  hand  you  what  has  been 
marked  by  the  Reporter  as  Plaintiff's  Exhibit  "A" 
in  these  interrogatories.  Please  identify  this  docu- 
ment for  the  record. 

Answer:  This  is  the  report  on  audit  with  rela- 
tive financial  statements  for  the  j^ear  ending  31st 
of  December,  1944,  prej^ared  by  Black,  Hanson  & 
Company. 

Interrogatory  No.  15:  Does  Exhibit  ''A"  re- 
flect the  over-head  expenses  of  this  corporation  in 
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the  same  amounts  as  those  to  which  you  have  tes- 
tified? 

Answer:  Yes;  and  it  shows  our  total  overhead 
expense  for  1944  to  have  been  $75,316.58. 

Interrogatory  No,  16:  Phiintiff:  now  oifers  in 
evidence  Exhibit  '^A"  to  be  attached  and  made  a 
part  of  these  interrogatories.  [463] 

Mr.  Scholz:  I  have  had  no  opportimity  to  ex- 
amine this  audit. 

Mr.  Gibson:  And  I  have  not  seen  any  report 
of  the  audit,  and  have  had  no  chance  to  examine  it. 

Mr.  Watts:  Here  is  the  audit  he  was  reading 
from. 

Mr.  Gibson:  I  object  to  it  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:  In  order  to  save  time  I  will  admit 
it  subject  to  a  motion  to  strike.  You  may  examine 
it  later,  and  you  may  make  a  motion  to  strike. 

Interrogatory  No.  17:  By  way  of  comparison, 
what  was  the  total  amount  of  the  deductions  taken 
by  your  corporation  on  its  Federal  income  tax  re- 
turn for  the  year  1944? 

Answer:     $75,479.35. 

Interrogatory  No.  18:  Will  a  signed  copy  of 
your  1944  Federal  Income  Tax  return  be  available 
for  trial  of  this  action?  Answer:     Yes. 

Interrogatory  No.  19:  Do  you  know,  independ- 
ent of  the  audit  above  refcTTed  to,  tliat  the  total 
sum  of  $75,316.58  was  actiiaily  expended  by  the 
Power  Service  Corporation  for  o^  erhead  expenses 
during  the  calendar  year  1944? 
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Answer :    Yes. 

Interrogatory  No.  20:  What  contract,  other 
than  the  Sunflower  [464]  Ordnance  Works  contract 
did  your  corporation  have  in  progress  during  the 
period  between  November  10th  and  December  19th, 
1944? 

A.  We  had  two  contracts  in  progress;  one  with 
the  Board  of  Heating  Commissioners  at  Sleepy 
Eye,  Minnesota,  and  the  other  with  the  Union 
Pacific  Railway  Company,  Salt  Lake  City,  Utah. 

Interrogatory  No.  21:  Please  state  the  contract 
price  for  each  of  these  two  contracts. 

Answer:  The  contract  price  at  Sleepy  Eye  was 
for  $15,956.00  and  the  one  at  Salt  Lake  City  was 
for  $80,740.00. 

Interrogatory  No.  22:  What  was  the  average 
nmnber  of  men  employed  on  each  of  these  two 
contracts  during  the  period  between  November  10th 
and  December  19th,  1944? 

Answer:  The  average  number  of  employees  dur- 
ing that  period  of  time  on  the  Sleepy  Eye  contract 
was  four;  and  on  the  Salt  Lake  City  contract  the 
avei'age  was  eighteen. 

Interrogatory  No.  23:  What  was  the  average 
number  of  emj^loyees  during  the  same  period  on 
the  Sunflower  Ordnance  Works  contract? 

AnsAver :     Eighty-nine. 

Interrogatory  No.  24:  What  was  the  total  con- 
tract price  on  the  Sunflower  Ordnance  Works  con- 
tract? Answer:    $466,821.07.   [465] 
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Interrogatory  No.  25:  What  was  the  total  field 
pay  roll  on  the  Sunflower  Ordnance  Works  con- 
tract at  the  end  of  December  19th,  1944? 

Answer:    $227,418.27. 

Interrogatory  No.  26:  What  was  the  total  field 
j)ay  roll  on  the  Sunflower  Ordnance  Works  con- 
tract as  of  the  close  of  November  10th,  1944? 

Answer:     $181,467.26. 

Mr.  Watts:  That  is  all  of  the  direct  interroga- 
tories. 

The  Court:  Do  you  care  to  go  on  with  the  cross 
interrogatories  of  this  witness,  Mr.  Gibson? 

Mr.   Gibson:     Yes;  I  will   read  the  cross  inter- 
rogatories and  answers.    They  start  near  the  bot- 
tom of  page  seven  of  the  deposition: 
Cross  Interrogatories 

Cross-interrogatory  No.  1  :  Referring  to  Inter- 
rogatory No.  7,  just  what  do  you  include  as  over- 
head? 

Answer:  Home  office  expenses,  payroll  taxes, 
and  so  forth. 

Mr.  Scholz:  These  were  all  put  in  writing,  and 
of  course  we  expected  the  same  degree  of  sincerity 
in  answering  the  cross  interrogatories  as  he  gave 
to  the  plaintiff. 

The  Court:  You  may  ])roceed  with  the  cross 
interrogatories,  Mr.  Gibson. 

Cross-interrogatory  No.  2:  Is  not  overhead  con- 
fined [4()6]  to  indirect  cost,  such  as  home  office,  ad- 
ministrati^•e  forces  and  non-i)roductive  work? 
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Answer :     Yes. 

Cross-interrogatory  Xo.  3:  Are  not  field  fore- 
men and  field  snperintendents  only  enii)loyed  dur- 
ing actual  construction?  Answer:     No. 

Cross-interrogatory  No.  4:  Do  you  include  the 
field  foremen  and  field  superintendents  in  cliarg(? 
of  erection  and  construction  as  overhead? 

Answei* :     No. 

Cross-interrogatory  No.  5:  Are  not  field  fore- 
men and  field  superintendents  items  of  labor  on 
every  job,  and  should  they  not  be  carried  as  labor 
and  not  carried  as  overhead?  Answer:     Yes. 

Cross-interrogatory  No.  6:  What  per  cent  of 
your  home  office  expense  would  be  charged  against 
the  Sunflower  Ordnance  Works  job? 

Answer:  There  is  no  home  office  expense  as- 
signed to  any  particular  contract. 

Cross-interrogatory  No.  7:  What  percentage  of 
the  Powder  Service  Corporation's  home  office  forces 
are  the  same  personnel  as  employed  by  the  Pegels 
Construction  Company  ? 

Answer:     Only  the  corx)orate  officers. 

Cross-interrogatory  No.  8:  Are  not  the  offices 
and  space  [467]  occupied  by  Power  Service  Cor- 
jioration  the  same  officers,  and  the  same  office  space 
as  that  of  the  Pegels  Construction  Company? 

Answer :     Yes. 

Cross-interrogatory  No.  9:  Would  not  the 
amount,  or  per  cent,  of  the  overhead,  including 
home  office,   office  personnel   and   officers'   salaries 
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be  distributed  according  to  volume  of  work  per- 
formed by  each  company? 

Answer:  No;  this  is  entirely  Power  Service 
Corporation  overhead. 

Cross-interrogatory  No.  10:  Do  your  records 
show  the  salaries  of  both  the  Power  Service  Cor- 
poration's home  office  employees  and  employees  of 
the  Fegels  Construction  Company? 

Answer:  No;  Power  Ser^rice  Corporation  is  a 
separate  corporate  entity. 

Cross-interrogatory  No.  11:  What  do  they  show 
for  tlio  year  1944? 

Answer:  Power  Service  Corporation's  records 
show  $75,316.58. 

Cross-interrogato]'y  No.  12:  Do  your  records 
show  the  volmne  of  business  done  by  each,  the 
Power  Service  Corporation  and  the  Fegels  Con- 
struction Company  for  the  year  1944? 

Answ^er:  No.  Power  Service  Corporation's  rec- 
ords do  not  show  anything  in  connection  with 
Fegels  Construction  Company.  [468] 

Cross-interrogatory  No.  13:  Do  your  records 
show  a  segregation  of  overhead  in  accordance  with 
the  volume  of  work  done  by  each,  the  Power  Serv- 
ice Corporation,  and  the  Fegels  Construction  Com- 
pany in  the  year  1944?  Answer:     No. 

Cross-interrogatory  No.  14:  What  was  the 
am  omit  of  overhead  charged  against  the  Smiflower 
Ordnance  job? 

Answer:  None,  directly.  All  the  overhead  is  re- 
flected in  the  statement  on  Exhibit  ^'A". 
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Cross-interrogatory  No.  15:  Wliat  per  cent  of 
tlie  total  volinne  of  work  at  the  Siintiower  Ordnance 
does  this  amount  represent? 

Answer:     See  statement  on  Exhibit  ''A". 

Cross-interrogatory  No.  16:  $75,316.58  repre- 
sents what  per  cent  of  the  total  vokune  of  work 
done  by  Power  Service  Corporation  in  the  yeai- 
of  1944? 

Answer:     One  hmidred  per  cent  of  the  overhead. 

Mr.  Gibson:  That  is  the  cross  interrogatories  of 
the  witness  Gafney. 

Mr.  Watts:  We  now  offer  the  deposition  of 
Emil  Nelson.  This  was  taken  at  the  same  time 
some  of  the  other  depositions  were  taken,  on  the 
20th  of  January,  1947,  and  it  shows  that  Mr.  Emil 
Nelson  was  called  as  a  witness,  and  upon  being 
duly  sworn,  testified  as  follows:  [469] 

DEPOSITION  OF  EMIL  NELSON 

a  witness  on  behalf  of  plaintiff,  having  been  duly 
sworn,  testified  and  deposed  as  follows: 

Direct  Examination 
By  Mr.  Watts: 

Question:    What  is  your  name,  please? 

Answer:     Emil  Nelson. 

Question:    Where  do  you  live? 

Answer:  5348  Thirty-sixth  Avenue  South,  Min- 
neapolis. 

Question:    What  is  your  occupation? 

Answer:     Construction  superintendent. 
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Question:  How  long-  have  you  been  a  construc- 
tion superintendent,  or  in  construction  work? 

Answer:  Oh,  I  have  been  working  for  this  com- 
pany about  twenty-eight  years. 

Question :  Working  for  what  company  for  twen- 
ty-eight years  .^  What  is  the  name  of  the  company  ? 

Answer:     Power  Service  Corporation. 

Question:  Are  you  presently  employed  by  that 
company  ? 

Answer:  Yes;  I  am.  Can  I  correct  that  state- 
ment? That  means  how  long  I  liave  been  working 
for  the  company? 

Question :    Yes. 

Answer:  In  other  w-ords,  the  construction  com- 
pany I  w^orked  for  is  ]:)ractically  the  same  thing. 
Power  Service  Company  is  a  [470]  subsidiary  of 
the  Hercules  Construction  Company. 

Mr.  Watts:  The  Reporter  no  doubt  meant  to 
say  the  Fegels  Construction  Company,  and  not  the 
Hercules  Construction  Company.  I  think  that  will 
be  agreed. 

Question:  Were  you  employed  by  this  company 
during  the  period  from  July  11th,  1944,  to  Decem- 
ber 19th,  1944?  Answer:   Yes,  sir,  I  was. 

Question :    Where  ? 

Answer:     Sunflower  Ordnance  Works. 

Question:     And  that  is  where? 

Answ^er :     Kansas. 

Question:  In  what  cajjaclty  were  you  employed 
down  there? 
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Answer :     Construction  superintendent.  [471] 

Question:  During  the  performance  of  the  Pow- 
er Service  Corporation's  contract  at  Sunflower  Ord- 
nance Works,  state  whether  or  not  any  shoi-tages 
occurred  ? 

Answer:     Yes,  sir;  there  was. 

Question:  All  right.  When,  with  reference  to 
t}ie  commencement  of  the  work,  did  those  shortages 
become  discovered"? 

"Mr.  Anderson:  That  is  objected  to  as  calling 
for  a  conclusion,  without  foundation,  and  it  is  ir- 
3'elevant  and  irmnaterial. "  [472] 

Mr.  Gibson:     And  we  adof)t  that  objection. 

1^he  Court:     He  may  answer. 

Answer:  When  I  first  came  dowii  there  I  no- 
ticed a  shortage  of  roof  tubes.  That  is  the  first 
shortage  we  noticed. 

Question:    What  else? 

Answer:  As  we  went  aU)ng  we  were  short  of 
water-\\'a]l  tubes  and  then  water-wall  headers.  Tt 
was  not  correctly  drilled  and  so  we  had  to  send 
one  back  and  rob  one  from  the  other  boiler,  and 
then  wait  until  we  got  another  in  its  place. 

''Mr.  Anderson:  I  move  that  the  answer  be 
stricken  on  the  groimd  of  the  objection,  and  o}i 
the  further  ground  that  it  is  not  responsive,  and 
a  mere  conclusion." 

Mr.  Cfibson:  We  adoj^t  that  motion.  It  seems 
that  certainly  he  could  have  fixed  the  time  that  lie 
arrived. 
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The  Court:     The  answer  may  stand. 

Question:  Now,  how^  soon  after  you  commenced 
work  there  did  you  discover  that  the  roof  tubes 
were  missing? 

Answer:    Well,  that  was  when  I  first  came  there. 

The  Court:  There  is  no  claim  of  any  delay  ex- 
cept on  account  of  delay  because  of  missing  water- 
wall  tubes  and  headers.  It  seems  to  me  that  we 
are  going  into  everything  else,  showing  everything 
that  was  short,  and  taking  a  lot  of  time,  but  I  sup- 
pose inasmuch  as  we  have  gone  this  far  we  might 
as  well  go  ahead.  I  might  suggest,  however,  that 
the  defendants  have  not  [473]  disputed  the  fact 
that  the  water-wall  tubes  and  headers  were  short, 
and  as  I  gather  it,  there  is  no  claim  of  any  other 
shortage, — you  may  go  ahead,  Mr.  Watts. 

Question:  And  how  soon  did  you  discover  that 
the  water-wall  tubes  were  missing? 

Answ^er:    Well,  that  was  during  the  erection. 

Question :  Well,  within  what  period  of  time,  ap- 
proximately, after  you  commenced? 

Answer:     Oh,  I  would  say  about  a  week  or  so. 

Question:  You  spoke  something  about  their  be- 
ing errors  in  the  fabrication  of  the  water- wall  head- 
ers.  Describe  that  in  detail,  please. 

"Mr.  Anderson:  That  is  objected  to  as  incomi)e- 
tent,  irrelevant  and  immaterial,  and  not  within  the 
issues  of  this  case." 

Mr.  Gibson:    We  adopt  that. 

The  Court :     He  may  answer. 
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Answer :  We  erected  the  water-wall  headers  and 
when  we  came  to  put  the  tubes  in,  the  top  one  had 
more  holes  than  the  bottom  one.   They  didn't  match. 

Question:  What  number  boiler  was  that  dis- 
covered in?  Answer:     Number  two. 

Question:  What  did  you  do  when  you  discov- 
ered that? 

Answer:  Well,  they  took  the  headers  down,  and 
we  replaced  [474]  it  with  one  header  from  No.  3 
boiler,  and  sent  the  header  that  was  wrons^, — sent 
it  back  to  the  factory  and  it  was  replaced  in  num- 
ber three. 

Question:  In  what  way  was  it  WTong,  or  im- 
properly manufactured  ? 

Answer:  Well,  the  spacing  of  your  holes  wasn't 
laid  out  right.  In  other  words,  it  had  too  many 
holes  in  one,  or  more  in  one  than  you  had  in  the 
other. 

Question:  And  what  did  you  do  in  the  mean- 
while for  a  header  for  boiler  No.  3? 

Answer:  Well,  we  had  to  wait  until  we  received 
a  new  header. 

Question:  Were  you  delayed  any  in  the  per- 
foi^mance  of  the  contract  while  waiting  for  the  new 
header  for  boiler  No.  3? 

"Mr.  Anderson:  Objected  to  as  calling  for  a 
conclusion,  without  a  statement  of  fact,  and  with- 
out a  foundation." 

Mr.  Gibson:  We  object  to  that  as  calling  for  a 
conclusion  of  the  witness;  and  as  being  incompe- 
tent,   irrelevant   and   immaterial,    and   no    proper 
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fomidation  having  been  laid.  He  does  not  state 
in  this  situation  all  of  the  surrounding  facts;  the 
delay  of  any  particular  header  does  not  mean  being- 
delayed  on  the  job  as  a  whole,  and  we  object  to 
this  question. 

The  Court:     He  may  answer. 

Answer:     Why,  certainly  we  were  delayed.  [475] 

Question:  Now,  did  you  come  across  any  other 
errors  in  fabrication  and  in  materials  that  w^ere 
used  in  the  performance  of  this  contract? 

Answer:  Well,  the  boiler  tubes  in  boiler  No.  2 
on  the  rear  wall  header,  that  was  too  large  holes. 
1  think  it  was  three  and  one-half  inch  holes  instead 
of  three  inch  holes. 

Question:  And  as  a  result  of  that,  what  was 
necessary  to  be  done  in  order  that  tubes  might  tit 
the  header? 

Answer:  Well,  they  had  to  cut  the  tubes  and 
then  weld  another  nipple,  as  we  call  it,  to  enlarge 
the  tube. 

Question:  Under  your  supervision  was  that 
done  ? 

Answer:     That  was  by  the  boiler  company. 

Question:  And  the  name  of  that  company  is 
what? 

Answer:  Now,  I  can't  recall  it.  Faucit- Wheeler, 
I  think. 

Qu^'stion:  In  any  event,  did  this  boiler  com- 
pany send  rei^resentatives  there  to  help  do  this 
work  ? 
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Answer:  Yes:  it  had  to  be  a  certified  welder  do 
that  work. 

Question:  Was  any  delay  experienced  as  a  re- 
sult of  this  enlargement  of  these  tubes? 

Answer:     Why,  certainly. 

Question:  Now,  I  want  you  to  state  for  the 
benefit  of  the  Court  the  normal  sequence  of  erect- 
ing a  boiler  unit.  What  are  the  natural  steps  that 
must  be  taken  in  order? 

"Mr.  Anderson:  I  object  to  that  as  without 
foundation,  and  incompetent,  irrelevant  and  imma- 
terial." [476] 

Mr.  Gibson:  We  adopt  that  objection,  that  it  is 
incompetent,  irrelevant  and  immaterial.  This  wit- 
ness is  not  qualified  as  a  boiler  maker  or  a  boiler 
man,  to  know  the  sequence  of  the  operation.  It  is 
simply  filling  up  the  record  with  immaterial  testi- 
mony. 

The  Court:  We  have  had  a  lot  of  testimony  in 
this  case  that  seems  to  be  doing  nothing  but  en- 
cumbering the  record,  but,  as  I  understand  it. 
counsel  does  not  have  a  great  deal  more  of  this 
testimony.  ]  believe  that  he  made  the  statemeni, 
possibly  not  in  the  record,  however,  that  he  only 
liad  some  thirty  minutes  more  of  this.  I  think  ho 
]uay  proceed. 

Answer:  Well,  you  erect  your  drums  aud  line 
your  drums  up  and  then  stick  ^-our  tubes  in  and 
then  you  ])ut  in  water- wall  headers,  and  all,  and 
your  water- wall  tubes,  and  in  fact  all  of  it,  and 
then  you  drop  your  brick  work,  and  after  that  you 
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pnt  u])  air  ducts  and  air  headers,  and  the  air  head- 
ers can  be  installed  at  any  period  at  any  time,  be- 
cause the  air  header  is  a  separate  unit. 

Question:  And  what  is  the  last  process  that 
you  do? 

Answer:  You  try  out  the  boiler  and  make  out 
your  tests.  As  soon  as  you  roll  your  tube  before 
the  brick  work,  you  make  your  hydrostatic  •  tests. 

Question:  In  this  normal  sequence  of  construc- 
tion of  a  boiler  unit,  where,  with  reference  to  the 
commencement  of  the  [477]  work,  does  the  installa- 
tion of  the  water- wall  tubes  and  headers  come? 

"Mr.  Anderson:     The  same  objection." 

The  Court:    He  may  answer. 

Answer:  What  was  that?  Oh,  well,  that  is  sec- 
ond.   The  drum,  first,  and  the  tubes  second. 

Question:  AVell,  is  it  normal  for  this  work  to 
be  done  after,  for  example,  the  building  of  the  ash 
hopper  *? 

Answer:  Well,  ash  hopper,  that  is  one  of  your 
last  things.  In  other  words,  your  drums,  your 
tubes,  and  then  your  hydrostatic  tests  before  you 
do  your  brick  work. 

Question:  Can  you  make  your  hydrostatic  tests 
before  you  install  your  tubes  for  the  header? 

Answ^er:  No,  sir,  because  the  boiler  is  open, 
that  is  all. 

Question:  Tell  the  Court  whether  or  not  in  this 
instance  the  normal  method  of  installation  was  fol- 
lowed in  the  performance  of  this  contract? 

"Mr.  Anderson:    I  make  the  same  objection." 


TF.  E.  Joslin,  Etc.  Bid 

(Deposition  of  Emil  Nelson.) 

The  Court:    He  may  answer. 

Answer:  Well,  you  couldn't  go  ahead  and  do  it. 
You  would  have  to  lay  off  work  on  that  particular 
boiler  until  you  received  your  material.  You 
couldn't  put  on  your  hydrostatic  tests  until  you  put 
in  your  tubes. 

'^Mr.  Anderson:  I  move  that  the  answer  be 
stricken  because  it  is  not  responsive,  and  because 
of  the  grounds  stated  [478]  in  the  objection." 

The  Court:     The  answer  may  stand. 

Mr.  Gibson:  The  Court  has  in  mind  that  w^e 
adopt  all  of  these  objections  and  motions? 

The  Court:     The  same  ruling,  Mr.  Gibson. 

Question:  What  I  would  like  to  know  is, 
Avhether  or  not  in  the  performance  of  this  contract 
you  were  able  to  follow  and  did  follow  the  normal 
sequence  of  construction? 

Answer:    No;  we  were  not. 

Question:     Tell  the  Court  why. 

''Mr.  Anderson:    The  same  objection." 

The  Court:    You  may  read  the  answer. 

Answer:  Well,  we  didn't  have  our  water-wall 
tubes,  o]'  our  roof  tubes  for  No.  1  and  No.  2.  We 
didn't  have  our  headers  so  that  we  could  just  keep 
going, — the  same  as  an  assembly  line,  or  whatever 
you  would  want  to  call  it. 

Question:  And  when  you  ran  into  these  delays 
because  oT  the  missing  materials,  what  did  you  do 
with  your  crews? 

"Mr.  Anderson:    Objected  to  as  calling  for  a 
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conclusion,  without  foiuidation,  and  irrelevant  and 

immaterial." 

Answer:  Well,  we  would  have  to  put  our  crews 
somewhere  else  and  keep  them  going  mitil  we  re- 
ceived tffe  materials. 

Question :     Did  you,  in  fact,  do  that  ? 

Answer:     Why,  certainly. 

Question:  What  else  did  you  have  to  do  with 
respect  to  your  [479]  construction  equipment? 

Answer:  W^ell,  you  have  to  move  that  where 
you  are.  In  other  words,  your  hoist  and  your  block 
and  tackle  is  rigged  up  to  that  particular  work, 
and  when  you  found  it  w^as  short  you  had  to  move 
it  awa}^  to  something  else. 

Question:  And  then  w^ien  the  material  came  in 
for  construction,  what  did  you  have  to  do  again? 

Answer:     Move  it  back,  of  course. 

Question:    And  what  about  your  crews? 

Answer:     Shift  them  back. 

Question:  Was  there  any  loss  of  efficiency  as 
a  result  of  shifting  these  crews  from  one  job  to 
another  ? 

Answer:    Why  certainly. 

''Mr.  Anderson:  Just  a  minute.  I  object  to  that 
as  calling  for  a  conclusion,  and  without  foundation, 
and  it  is  incompetent,  irrelevant  and  iimnaterial.'^ 

Mr.  Gibson:  And  I  want  to  add  to  that:  That  it 
is  calling  for  a  conclusion  and  he  has  no  basis  for 
the  knowledge.   He  is  not  able  to  tell. 

The  Court:     He  may  answer. 
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Mr.  Watts:  I  think  I  read  the  answer,  but  I 
will  read  it  again. 

Answer:     Why,  certainly. 

Question:  All  right.  State  what  happened  with 
resx)ect  to  [480]  efficiency  when  you  moved  the 
crews  from  one  job  to  another,  and  when  you  moved 
the  construction  equipment  when  you  moved? 

"Mr.  Anderson:     The  same  objection." 

The  Court:     You  may  read  the  answer. 

Question:     State  what  the  fact  was. 

Answer:  There  was  a  loss  of  time  in  moving 
your  equipment. 

Question:  Now^,  in  the  performance  of  this  con- 
tract was  there  any  particuhir  classification  of  work 
Avhich  had  to  be  done  the  same  on  boiler  No.  1, 
No.  2  and  No.  3? 

Answer:  Well,  all  three  boilers  wa-s  identical, 
so  naturally  it  is  the  same  ] procedure,  if  that  is 
what  you  are  asking  me. 

Question:  Now,  what  is  ordinarily  the  normal 
method  that  you  follow  where  you  have  three  boil- 
ers to  erect,  so  far  as  procedure  is  concerned? 

"Mr.  Anderson:  Objected  to  as  calling  for  a 
conclusion,  and  without  a  foundation,  and  incom- 
petent, irrelevant  and  immaterial." 

The  Court:     You  may  read  the  answer. 

Answer:     Well,  shall  I  go  ahead? 

Question:    Yes. 

Answer:  When  you  have  got  three  identical 
things,  you  organize  it.  So  many  men  to  put  up 
drums,  and  naturally  that   [481]   gang  goes  from 
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one  to  another  one  and  erects  the  drums.  And  the 
next  gang  comes  behind  and  stick  in  tubes,  and  the 
tliird  gang  comes  and  in  that  way  it  keeps  on  going 
and  then  if  you  go  further  another  gang  makes 
the  tests  and  so  on. 

Question:  Does  the  man  who  does  certain  work 
in  the  first  operation  ordinarily  pass  to  the  second 
operation  and  perform  that  operation? 

Answer:     Why,  certainly. 

Question:    And  then  to  the  third  operation? 

Answer:     AVhy,  certainly. 

Question:  He  performs,  for  example,  the  same 
type  of  work  on  boiler  No.  2  as  Avas  performed 
on  No.  1?  Answer:     That  is  right. 

Question:  And  then  goes  to  No.  3  and  performs 
the  same  work  on  No.  3  as  heretofore  perfoi'med 
on  boiler  No.  1  and  No.  2;  is  that  correct? 

Answer:     That  is  correct. 

Question:     Each  crew^  works  that  way? 

Answer:     That  is  correct. 

Question:  Now,  what  must  the  superintendent 
of  construction,  and  the  foremen,  and  the  laborers 
in  these  respective  crews  do  when  they  come  to  the 
first  operation  with  respect  to  consulting  the  blue 
prints  and  the  like?   Do  you  know  w^hat  they  do? 

''Mr.  Anderson:  That  is  objected  to  as  calling 
for  a  conclusion,  and  hypothetical,  and  incompe- 
tent, irrelevant  and  immaterial." 

The  Court:    He  may  answer. 

Answer:    When  they  first  start  there  is  a  little 
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general  figuring  out  what  to  do  and  how  to  do  it. 
It  is  a  little  confusing,  the  same  as  the  starting 
any  other  particular  job.  You  read  your  blue  prints 
and  get  the  things  started. 

Question :  Do  you  talk  it  over  with  the  men  and 
exj^lain  it  to  them? 

Answer:     That  is  right.    Why,  sure. 

Question:  Now,  when  you  come  to  the  second 
operation,  are  you  able  to  perform  the  second  op- 
eration any  more  efficiently  or  quicker  than  the 
first  mider  normal  circumstances? 

'^Mr.  Anderson:  Objected  to  for  the  same  rea- 
sons. ' ' 

The  Court:     He  may  answer. 

Answer:  Why,  certainly.  When  you  do  things 
over  and  over  again,  why,  naturally  you  become 
more  familiar  with  what  you  are  doing  and  so  on. 
In  other  words,  the  same  as  an  assembly  line,  when 
you  have  once  done  it  it  is  to  do  it  over  and  over 
again. 

Mr.  Watts:  There  seems  to  have  been  a  word 
left  out  there,  but  I  read  it  just  as  it  is.  I  thmk 
perhaps  it  should  read,  ''It  is  easy  to  do  it  over 
and  over  again,''  but  [483]  I  will  have  the  answer 
in  the  record  just  as  it  appears  here. 

Question:     And  to  that  extent,  the  third  opera- 
tion you  are  able  to  do  it  more  quickly  and  effi- 
ciently than  the  first  and  second  operations? 
"Mr.  Anderson:     The  same  objection." 
The  Court:     The  same  ruling. 
Answer:    Why,  certainly. 
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Question:  Now,  you  know  about  the  normal 
length  of  time  that  is  required  for  each  one  of  these 
operations,  don't  you? 

Answer:     Yes,  pretty  well;  yes. 

Question:  Tell  the  Court  whether  or  not  you 
were  able  to  perform,  or  finish,  your  work  on  the 
first  boiler  as  quickly  as  you  normally  would  have 
been  able  to  on  accomit  of  these  stoppages  and 
shoi'tages  ? 

''Mr.  Anderson:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial,  and  calling  for  a  conclu- 
sion, and  not  a  statement  of  fact." 

Mr.  Gibson:  1  object  on  the  same  grounds,  and 
add  to  it:  That  he  is  constantly  injecting  foreign 
elements  into  this  matter.  Now,  he  doesn't  claim 
to  know  about  this  type  of  a  boiler. 

The  Court.  He  may  answer.  This,  I  understand, 
will  all  be  connected  up.  [484] 

Mr.  Watts:  This  man  is  the  construction  super- 
intendent, and  I  have  already  put  in  the  testimony 
of  Mr.  Borst  on  this  matter.  Now,  I  am  giving  the 
Court  tlie  benefit  of  this  man's  testimony,  who  is, 
as  lias  been  testified  to  in  this  deposition  several 
times,  tlie  construction  superintendent. 

'I'he  C(Mirt:     You  may  proceed,  Mr.  Watts. 

Answer:  Naturally  you  couldn't  finish  it  as  fast 
as  \i'.  you  could  go  ahead  and  finish  it. 

Question:  Tell  the  Court  whether  or  not  the 
work  on  the  first  boiler  in  this  instance  took  longer 
than  normal? 

' '  Mr.  Anderson :    The  same  ob j  ection. ' ' 
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The  Court:     He  may  answer. 

Answer:     It  certainly  did;  yes. 

Question:  And  the  reason  it  took  a  longer  tune 
is  what? 

"Mr.  Anderson:     The  same  objection." 

The  Court:    He  may  answer. 

Answer:  Well,  delayed  materials.  In  No.  1  the 
roof  tubes  were  not  there,  so  naturally  we  couldn't 
start  the  second  operation  and  put  on  our  tests. 

Question:  Now,  when  you  came  to  the  perform- 
ance of  the  contract  so  far  as  the  second  boiler  is 
concerned,  were  you  able  to  perform  that  any  faster 
than  the  first  operation  in  this  instance? 

Ajiswer:  No;  we  had  tw^o  more  things  there. 
That  was  shortage  of  materials.  So  it  probably  took 
longer  than  the  [485]  first  one. 

Question:  And  what  about  when  you  reached 
the  erection  of  the  third  boiler? 

Answer:  Well,  the  third  boiler,  I  would  sa.y 
about  the  same  as  the  second. 

Question :  And  both  of  them,  then,  took  longer, 
actually,  to  construct  than  the  first  one? 

Answer:  That  is  right.  In  other  words,  we  had 
our  wall  headers  up  for  the  third  boiler  as  well, 
but  we  wanted  No.  2  finished  so  we  took  the  water 
wall  header  off  of  three  and  put  it  back  on  two. 
We  si)ent  that  time  on  erecting  the  water  wall 
header. 

Question:  Were  you  using  ai^proximately  the 
same  number  of  laborers  and  construction  men  on 
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the  erection  of  boilers  two  and  three  as  you  did 

on  No.  1? 

''Mr.  Anderson:  Objected  to  as  without  foun- 
dation, and  not  the  best  evidence." 

The  Court:  He  may  answer.  It,  i)erhaps,  is  not 
the  best  evidence  as  to  the  number  of  men  work- 
ing, but  he  may  answ^er. 

Answer:    Yes,  sir. 

Mr.  Watts:  You  may  take  the  witness.  That  is 
all  of  the  direct  examination. 

Mr.  Cribson:  I  will  withhold  this  cross  examina- 
tion, with  the  Court's  j^ermission.  [486] 

The  Court:  Very  well.  You  may  do  that,  Mr. 
Gfibson. 

Mr.  Watts:  I  wdll  now  read  the  deposition,  if 
I  may,  of  Mr.  Hobbs,  James  A.  Hobbs.  This  was 
taken  on  the  28th  day  of  January,  1947,  and  the 
direct  examination  was  by  myself. 

DEPOSITION  OF  JAMES  A.  HOBBS 

a  witness  on  behalf  of  plaintiff,  having  been  duly 
sworn,  testified  and  dejjosed  as  follows: 

Direct  Examination 

By  Mr.  Watts: 

Question:     State  your  name,  jjlease,  sir. 

Answer:    James  A.  Hobbs. 

Question:     What  is  your  residence? 

Answer :     10306  Norledge,  Kansas  City,  Missouri. 

Question:    What  is  your  trade? 

Answer :     Boilermaker. 
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Question:  How  long  have  you  been  in  that 
trade?  Answer:     Twenty-seven  years. 

Question:  In  the  period  from  about  July  15th, 
1944,  mitil  December  19th,  1944,  where  and  by 
whom  were  you  employed,  and  in  what  capacity? 

Answer:  I  was  employed  by  the  Power  Service 
Company,  Minneapolis,  at  the  Suntiower  Ordnance 
Plant,  DeSoto,  Kansas,  [487]  a  boilermaker  su^jer- 
intendent. 

Question :  Your  wage  rate  during  that  period  of 
time  was  how  much? 

Answer:     Eighty  dollars  a  week. 

Question:  Particularly  during  the  period  No- 
vember 10th,  1944,  to  December  19th,  1944,  was  the 
rate  eighty  dollars  a  week? 

Answer:  Yes,  but  that  doesn't  mclude  the  over- 
tin^e,  you  understand  that.  It  was  a  forty  hour 
week. 

Question:  Did  you  work  every  week  during 
that  period  of  time?  Answer:     Yes. 

Question:    All  the  time  except  Simdays? 

Answer:  I  went  hunting  one  week.  I  was  off 
one  week. 

Question:  Now,  are  you  now,  or  have  you  ever 
been,  a  stockholder  or  an  officer  of  the  Power 
Service  Corporation?  Answer:     No. 

Question:  Generally,  did  you  know^  what  time 
limit  was  put  upon  the  performance  of  that  con- 
tract at  DeSoto,  Kansas,  in  1944,  as  far  as  Power 
Service  Corporation  was  concerned? 
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Answer :  My  understanding  was  from  what  thev 
told  me,  one  hundi*ed  twenty  days. 

Question:  Now,  state  whether  or  not  any  short- 
ages develoi:)ed  during  the  construction  of  that  con- 
tract, or  that  job,  so  far  as  materials  are  con- 
cerned. [488] 

Answer:     You  want  all  the  material? 

Question:  Whether  or  not  any  shortages  ap- 
peared? 

Answer:  Yes,  we  knew  that  when  we  started  the 
jol),  or  at  least,  I  knew  that  the  side  wall  tubes  for 
the  three  boilers  was  not  there. 

Question:  In  other  Avords,  can  you  give  me  the 
date  wlien  you  started  to  work  there? 

Answer:  To  the  best  of  my  knowledge,  it  was 
July  12tb. 

Question:  And  at  that  time  then  did  you  know 
that  the  side  wall  tubes  were  missing? 

Answer:     I  did. 

Question:  Now,  what  was  the  effect  of  these 
shortages  uyjon  the  performance  of  the  contract 
( )iit  there  ?    What  resulted  ? 

Answer:  The  effects  on  the  job  so  far  as  the 
shortage  of  the  wall  tubes  were  concerned  was  that 
w(>  ])ut  the  first  boiler  up  to  a  certain  point  where 
we  couldn't  go  any  further  without  the  wall  tubes. 
We  went  ahead  the  best  we  could,  made  as  much 
progress  as  we  could,  but  we  got  stopped  cold  on 
the  boil(M'  because  of  the  tubes,  and  moved  on  to 
the  next  boiler. 
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Question:  Well,  do  you  remember  what  kind  of 
tubes  it  was  that  caused  this  first  delay  ? 

Answer:  Boiler  side  wall  tubes,  that  is  the  iianu^ 
of  them,  "water- wall  tubes." 

Question:  Now,  did  you  run  into  any  errors  in 
fabrication  [489]  during  the  performance  of  thiat 
contract?  Answer:     We  did. 

Question:     Tell  what  they  were. 

Answer:  The  first  error  we  run  into  in  fabrica- 
tion was  on  the, — I  am  not  positive  whether  it  was 
the  first  or  second  boiler.  It  was  the  top  front 
wall  header  apparentl}^  had  been  fabricated  for  an- 
other job  altogether.  The  header  was  the  same 
length  but  it  absolutely  wouldn't  fit  in  the  picture 
at  all  on  the  job,  and  they  had  to  send  it  back  to 
the  Combustion  Engineering  Company's  fabrication 
sliop,  and  as  I  understand,  used  another  headei'. 

Question:  Tell  me  why  it  wouldn't  fit  on  this 
particular  job. 

Answer:  Because  the  header  was  fabricated  for 
a  thirty-six  front  wall  tube  boiler,  and  this  was  a 
forty-eight  front  tube  water-wall. 

Question:  In  other  words,  it  had  more  holes  in 
it? 

Answer:     It  didn't  have  enough  holes  in  it. 

Question:  WTiat  other  defective  fabrication  did 
you  run  into,  if  any? 

Answer:  On  the  second  boiler  after  we  got  the 
>^ide  walls  erected  and  the  front  walls  erected  so 
that  it  was  practically  impossible,  so  to  speak,  to 
take  the  headers  out,  we  found  that  the  holes  were 
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three  and  a  half  inch  holes  on  the  l)ottom  circulator 
tubes,  known  as  the  bottom  riser  tubes,  tlie  tubes,  to 
[490]  be  exact,  coming  out  of  the  mud  drum  going 
into  the  bottom  side-wall  header,  that  they  were 
three  and  a  half  inch  holes  instead  of  three  inch. 
Then  they  had  to  get  swedge  nipples  and  roll  into 
the  headers  and  they  had  to  get  a  certified  welder 
there  to  make  the  welds  on  the  tubes,  which  meant 
quite  a  lot  of  extra  work  and  delay. 

Question:     How  about  delay? 

Answer:     Which  delay? 

Question:  What  was  the  effect  so  far  as  delay 
was  concerned  of  this  header  that  was  improperly 
manufactured  with  only  thirty-six  holes? 

The  Court:  Was  this  the  matter,  Mr.  Watts,  that 
was  referred  to  earlier  in  the  trial,  that  the  plain- 
titf  was  paid  for? 

Mr.  Gibson:     He  was  paid  for  all  of  this  work. 

Mr.  Watts:  They  were  paid,  I  think  $114.00  for 
this  work. 

Mr.  Gibson:     It  was  only  one  day's  delay. 

The  Court:  You  may  go  ahead.  You  might  as 
w(»n  read  the  answer. 

Answer:  The  result  was  that, — the  top  wall 
header  has  to  do  with  the  alignment  of  the  whole 
boiler,  and  we  found  after  we  had  lined  up  the 
boiler  to  this  header  it  meant  quite  a  job  to  take 
this  header  down  and  lose  the  alignment  which  we 
[491]  had  to  put  back  when  we  got  the  other  header 
back.  AVithout  this  header  you  can't  align  the 
boiler. 
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Question:  Have  you  any  recollection  as  to  how 
long  you  were  delayed  on  account  of  this  header? 

Answer:  I  kept  no  records,  and  have  no  idea 
how  long  the  delay  was. 

Question:  Do  you  recall  whether  or  not  thei'(> 
were  any  roof  tubes  improperly  manufactured  I 

Answer :  Yes ;  there  were  two  roof  tubes  on  each 
boiler  improperly  bent  which  we  had  to  refabricate 
on  the  job. 

Question:  Did  you  discover  any  defective  tubes 
as  you  went  along?  Answer:     No. 

Question:  As  a  result  of  these  delays  what  hap- 
pened to  the  normal  sequence  of  your  performance  ? 

Answer:  Well,  the  normal  procedure  of  build- 
ing a  boiler  we  had  to  get  away  from,  because  we 
Avould  have  to  take  men  off  and  put  them  souk^ 
place  else  and  carry  on  with  the  job.  Although 
we  were  delayed  in  a  certain  place,  then  we  had  to. 
— there  is  lost  time  and  lost  motion  when  you  can't 
carry  on  the  erection  of  a  boiler  under  the  proper 
sequence.     That  is  all  there  is  to  it. 

Question:  Suppose  you  give  me  an  example  of 
what  you  mean  by  the  ordinary  sequence  that  is 
customarily  followed  in  the  [492]  erection  of  these 
boilers,  and  what  sequence  was  actually  followed 
in  this  instance.  Give  me  one  or  two  or  three  ex- 
ami3les,  if  you  can,  of  a  difference  in  sequence. 

Answer:  Well,  it  was  a  case  of,  we  will  say,  for 
instance,  a  spinning  gang,  rolling  gang.  We  usually 
start  out  on  the  generator  tubes,  which  means  the 
connection  between  the  two  drmns.     Then  we  move 
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on  to  the  water-walls,  then  to  the  riser  tubes,  and 
so  forth,  and  we  try  to  carry  out,  if  we  have  got 
more  than  one  boiler,  we  try  to  carry  out  the  same 
f^aiig'  from  one  boiler  to  do  the  same  job  on  the 
second  boiler,  and  the  third  boiler,  which  is  the 
usual  procedure.  On  those  jobs  we  didn't  do  it. 
When  we  come  to  the  place  where  we  had  to  have 
side-wall  tubes  we  got  stopped  in  our  tracks.  We 
simply  liad  to  take  the  gang  off  and  put  them  some- 
where else. 

Question:  State  whether  or  not  there  would  be 
any  lost  time  between  moving  from  one  job  to 
another  as  a  result  of  these  delays? 

Answer:  I  would  say  there  is  always  lost  time 
where  you  can't  carry  out  the  usual  erection  pro- 
cedure. 

Question:  What  happened  with  respect  to  tlie 
(H|uipment  that  you  used  in  this  erection? 

Answer:  You  mean  so  far  as  lost  time?  You 
mean  of  delay,  of  not  operating  the  equipment? 

Question:  So  far  as  having  to  tear  it  down  a?id 
set  it  up  again.  [493] 

Answer:  There  would  be  some  loss  there;  not  a 
whole  lot. 

Question:  Now,  as  a  result  of  all  these  delays 
taken  as  a  whole,  and  taking  into  consideration 
shifting  from  one  job  to  another,  and  the  shifting 
of  efiuipment  from  one  job  to  another,  state  whether 
ov  not  in  your  opinion  it  took  more  man-hoTirs  to 
perform  each  one  of  these  operations  than  it  ordi- 
narily takes  when  normal  sequence  of  operations  is 
followed. 
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Answer:  Well,  we  couldn't  carry  out  the  usual 
procedure  of  erection,  and  you  are  bound  to  have 
lost  time,  lost  motion.  My  opinion  is  yes,  that  you 
have  delays. 

Mr.  AVatts:  That  is  all  of  the  direct  examina- 
tion. Xow,  I  will  re-offer  in  evidence  Exhibit  67, 
which  is  a  certified  copy  of  the  Income  Tax  Re- 
turn of  the  corporation. 

(Whereupon  document  referred  to  was 
marked  Plaintiff's  Exhibit  67,  for  purposes  of 
identification.) 

Mr.  Gribson:  I  object  to  it  as  incompetent,  ir- 
relevant and  immaterial. 

The  Court:  You  have  the  testimony  in  here.  T 
don't  see  that  the  tax  statement  would  hel])  tln^ 
Court  any. 

Mr.  Gibson:  I  will  continue  with  the  cross  ex- 
amination. We  are  now  about  the  middle  of  page 
thirty-seven,  the  beginning  of  the  cross  examination. 

Cross  Examination 

Question:  Mr.  Hobbs,  you  did  the  work  as  rap- 
idly as  you  [494]  could  under  the  circumstances, 
didn't  you? 

A.  Yes,  sir.  I  would  say  that  there  was  ui(^e 
progress  made  on  the  job.  I  mean  what  we  had 
to  contend  with.  There  was  delays  on  account  of 
materials. 

Question :  Were  you  formerly  employed  by  Cory, 
Joslin  &  Macnsons  Company? 
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Answer:     Yes,  sir. 

Qnestion:  Were  a  nmnber  of  your  forces  em- 
ployed at  Sunflower  for  the  Service, — for  the  PoAver 
Service  Company  also  employed  by  Cory,  Joslin  & 
Macnsons  on  boiler  erection  w^ork? 

Answer:  Some  of  the  men  worked  for  me  on 
the  Power  Service  job  that  worked  for  me  when 
T  worked  for  Cory,  Joslin  &  Macnsons;  yes. 

Question:  All  of  the  men  in  your  forces  wei-e 
familiar  with  all  types  of  boiler  construction,  boiler 
erection  ?  Answer :     Yes. 

Question:  In  an  erection  job  of  three  boilers, 
isn't  it  frequently  a  fact  that  you  have  to  move 
from  one  boiler  to  the  other  in  order  to  accomplish 
a  certain  part  of  the  work? 

Answer:  Yes;  that  is  a  fact.  You  don't  start 
on  any  one  thing  and  carry  right  on  through.  We 
go  back  and, — 

Question:  In  other  words,  that  is  the  normal 
])rocedure  in  erecting  a  boiler  under  normal  con- 
ditions? [495] 

A.  The  normal  procedure, — you  mean  when  we 
go  from  one  boiler  to  the  other  and  go  back? 

Question :     Yes. 

Answer:  We  have  to  do  that  in  a  number  of 
cases;  yes. 

Question:  Now,  if  these  boilers  were  to  be  erected 
simultaneously,  that  is  all  three  of  them,  opera- 
tions on  all  three  boilers  at  the  same  time,  would 
yon,  or  would  you  not,  have  erection  equipment 
such  as  hoists,  tube-rolling  equipment  and  universal 
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joints  at  each  boiler,  if  you  were  working  on  each 

boiler  at  the  same  time,  all  three  boilers? 

Answer:  Well,  up  to  now  I  have  never  worked 
on  a  job  where  we  did  all  three  boilers  at  one  time 
and  finished  them  up  at  the  same  time. 

Question:  If  you  were  carrying  on  your  opera- 
tions, I  don't  say  necessarily  finishing  the  boilers 
at  one  time,  but  if  you  were  carrying  on  operations 
on  all  three  boilers  at  one  time,  would  it,  or  would 
it  not,  be  necessary  that  you  have  erection  equi})- 
ment  at  each  boiler?  Answer:     Absolutely. 

Question:  Then,  if  that  is  true,  and  you  had 
sufficient  erection  equipment  located  to  carry  on 
erection  of  the  three  boilers  at  the  same  time,  would 
it  be  necessary  to  move  equipment  from  boiler  to 
boiler  ? 

Answer:  I  don't, — let's  have  it  again.  I  have 
lost  you  some  place.  [496] 

Mr.  Gibson:  Mr.  Costolow^,  who  was  represent- 
ing Wu'  District  Attorney's  office  made  the  request 
that  the  Reporter  read  the  question.  Whereupon 
the  Reporter  read  the  following  question:  ''Ques- 
tion: If  you  were  carrying  on  your  operations,  I 
don't  say  necessaril}^  finishing  the  boilers  at  one 
time,  but  if  you  were  carrying  on  operations  on  all 
three  boilers  at  one  time,  would  it,  or  would  it  not, 
be  necessary  that  you  have  erection  equipment  at 
each  boiler?" 

Answer:  I  don't  know  whether  it  is  a  necessity, 
— we  do  it.  I  have  never, — I  have  never  been  on  a 
job  just  exactly  where  we  had  enough  equipment  to, 
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— that  is,  a  thing  I  won't  say,  that  a  man  would 
liave  to,  but  through  my  experience  we  have  al- 
ways,— I  have  never  been  in  a  place  where  we  had 
tluit  much  equipment,  if  you  put  it  that  way. 

Question:  Then  it  is  a  normal  condition  on  any 
boiler  erection  job  where  there  are  three  boilers 
that  you  have  to  move  equipment  occasionally  f]'om 
one  boiler  to  the  other? 

Answer:     That  is  a  fact;  yes. 

Mr.  Gibson:  And  that  is  all  of  the  cross  exami- 
nation. [497] 

GEORGE  EDWARD  BENSON, 

a  witness  on  behalf  of  the  plaintiff,  having  been 
first  dul}^  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Watts: 

Mr.  Watts:  The  purpose  of  this  testimony  is 
to  amplify  some  testimony  heretofore  offered  as  to 
the  measure  of  damages. 

Q.     Will  you  state  your  name? 

A.     George  Edward  Benson. 

Q.     What  is  your  address,  Mr.  Benson? 

A.  608  Hearst  Building,  and  442  Cumberland 
Road. 

Q.     And  your  occupation  is  what? 

A.     Certified  Public  Accountant. 

Q.     You  are  a  Certified  Public  Accountant? 

A.    Yes. 
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Q.  Are  you  a  graduate  of  any  university,  or  uni- 
A'ersities  ?  A.     Yes. 

Q.     Of  what  universities  are  you  a  graduate? 

A.     The  University  of  Illinois.  [498] 

Q.  Of  what  professional  societies  are  you  a 
member  ? 

A.  The  American  Institute  of  Certified  Public 
Accountants,  and  the  State  Society  of  California. 

Q.  Are  you  practicing  your  profession  in  Cali- 
fornia ?  A.     Yes,  sir. 

Q.     And  have  been  for  some  time? 

A.     Yes,  sir. 

The  Court:  I  imagine  that  is  a  sufficient  quali- 
fication, is  it  not,  gentlemen? 

Mr.  Gibson:     We  will  admit  his  qualifications. 

Mr.  Scholz:     Yes;  I  will  admit  them. 

Q.  (Mr.  Watts,  continuing:)  Of  what  firm  are 
you  a  member,  or  associated  with  ? 

A.     Benson  &  Neff. 

Q.  Prior  to  yesterday,  Mr.  Benson,  were  you 
acquainted  with  Mr.  Borst,  or  with  anyl^ody  con- 
nected with  the  Power  Service  Corporation? 

A.     No;  I  was  not. 

Q.     Did  you  ever  see  Mr.  Borst  before  yesterday? 

A.     No,  sir. 

Q.  Are  you  acquainted  with  the  accounting 
methods  used  in  the  construction  business? 

A.     Yes. 

Q.  That  is,  the  methods  used  by  construction 
contractors?  [499]  A.     I  am. 

Q.     Have  you  handled  accounting  of  that  kind  ? 
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A.     Yes,  sir;  I  have. 

Q.  Let  me  ask  you :  Is  it  considered  sound  i)vaQ- 
tice  to  allocate  the  amount  of  office  overhead  to  the 
various  company  activities  on  some  fair  basis? 

Mr.  Gibson:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

The  Court:  I  think  to  save  time  I  will  permit 
him  to  answer. 

A.     It  is. 

Q.  (Mr.  Watts,  continuing:)  Will  you  name 
some  of  the  methods  that  are  considered  as  sound 
practice  in  allocating  the  overhead  expense? 

A.  The  amount  is  allocated  on  the  basis  of  direct 
labor,  the  labor  man-hours;  and  another  method  is 
to  allocate  the  overhead  on  a  basis  of  direct  labor 
costs;  and  in  the  manufacturing  business,  the  over- 
head is  sometimes  allocated  on  the  basis  of  machine- 
hours;  however,  that  is  not  used  in  this  sort  of 
business. 

Q.  Is  is  considered  sound  practice  to  use  the 
average  number  of  employees  on  the  jobs  in  allocat- 
ing the  overhead? 

A.  That  is  what  I  mentioned  as  the  labor-houi's, 
or  man-hours.     We  reach  the  same  result.  [500] 

Q.  Mr.  Benson,  assuming  now  that  the  plaintiff 
company  here  during  the  period  between  November 
10th,  1944,  and  December  19th,  1944,  had  in  prog- 
ress three  contracts,  which  were  as  follows:  First, 
the  contract  ^vith  the  defendant  W.  E.  Joslin  at 
the  Sunflower  Ordnance  Works,  the  contract  price 
of  that  particular  contract  being  $466,821.07,  and 
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that  the  average  number  of  employees  engaged  in 
the  performance  of  this  contract  during  the  period 
stated  to  you,  November  10th,  1944,  to  December 
19th,  1944,  was  eighty-nine;  and  assuming  that  the 
second  contract  in  progress  was  with  the  Board  of 
Heating  Commissioners  of  Sleepy  Eye,  Minnesota, 
and  that  the  total  price  of  this  contract  was  $15,- 
956.00,  and  that  the  average  number  of  employees 
on  this  contract  during  the  time  mentioned  was 
four;  and  assuming  that  the  third  contract  was 
with  the  Union  Pacific  Railroad  Comi)any  at  Salt 
Lake  City,  Utah,  the  total  price  of  that  contract 
being  $80,740.00,  and  that  the  average  number  of 
employees  engaged  in  the  performance  of  this  con- 
tract during  the  time  mentioned  was  eighteen ;  and 
assuming  also  that  the  normal  annual  overhead  of 
the  plaintiff  company  was  $75,316.58,  what,  in  your' 
opinion,  would  be  a  fair  and  reasonable  allocation 
of  plaintiff's  overhead  to  the  contract  with  the  de- 
fendant for  the  period  between  November  10th, 
1944,  and  December  19th,  1944,  by  using  the  aver- 
age number  of  employees  as  a  basis?  [501] 

A.     $6,452.52. 

Q.  Will  you  describe  the  method  you  have  used 
in  ari'iving  at  this  sum,  and  state  whether  or  not 
in  your  opinion  that  method  is  recognized  as  stand- 
ard accounting  procedure? 

A.  The  annual  overhead  of  $75,316.58,  which  I 
understand  to  be  constant  throughout  the  year,  is 
first  allocated  to  the  period  of  thirty-nine  days,  by 
multiplying   thirty-nine    over   three    hundred    and 
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sixty-five,  and  that  result  is  in  turn  multiplied  by 
eight3'-nine  over  one  hundred  eleven,  eighty-nine 
being  the  number,  or,  rather,  average  nmnl)er  of 
men  employed  on  the  Joslin  contract  during  tlie 
thirty-nine  day  period,  and  one  hundred  and  eleven 
lieing  the  average  number  of  men  employed  on  all 
of  the  contracts  during  that  period. 

Q.  Is  that  a  recognized  method  of  allocation  of 
the  overhead? 

A.  That  is  a  recognized  method  of  allocation  of 
overhead. 

Q.  And  by  using  that  method  you  arrive  at 
what?  A.     $6,452.52. 

Q.  State  whether  or  not  that  is  a  reasonable 
method  to  use  in  arriving  at  a  fair  overhead  alloca- 
tion to  this  contract  during  the  thirty-nine  day 
period?  A.     Yes,  it  is. 

Mr.  Watts:   You  may  take  the  witness.  [502] 
Cross  Examination 
By  Mr.  Gibson: 

Q.  Mr.  Benson,  you  used  the  total  amount  of  the 
contract  price  on  the  Joslin  contract  as  reported 
to  you  by  the  plaintiff,  or  by  Mr.  Watts,  as  $466,- 
821.07? 

A.  Well,  that  factor  is  used,  and  it  comes  to 
eighty-three  and  one-half  per  cent  of  the  contracts 
in  progress  at  that  time,  that  is,  it  was  so  close 
to  that  eighty-three  and  one-half  per  cent  that  I 
used  that  figure. 

Q.  You  used  what  was  reported  to  you  as  the 
total  overhead  for  the  twelve  months  period  for 
this  company?  A.    Yes,  sir. 
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Q.  And  then  broke  it  down  on  the  basis  of  num- 
ber of  days  on  this  job?  A.     That  is  correct. 

Q.  That  was  reported  to  you  as  l)etween  Xo- 
veniber  10th  and  December  19th,  1944? 

A.     That  is  right. 

Q.  And  you  also  used  the  number,  or  average 
]uun])er  of  employees  that  was  reported  to  you? 

A.    Yes,  sir. 

Q.  And  that  gave  you  the  balance  factor  to  di- 
vid(-  into  the  $75,316.00  which  was  reported  to  you 
as  annual  overhead? 

A.  The  overhead  portion  of  the  $75,316.58  was 
taken  for  the  thirty-nine  days,  and  that  result  was 
pro-rated  on  the  basis  [503]  of  the  average  number 
of  employees. 

Q.  And  in  determining  the  overhead,  you  do  not 
purport  to  know  what  factors  went  into  the  over- 
head, or  the  arrival  at  the  figure  of  the  overhead  of 
$75,316.00? 

A.     No,  sir;  I  don't.    That  is  correct. 

Q.  Suppose  that  the  project  manager  was  super- 
vising the  construction  job,  would  you  consider  that 
amount  would  be  part  of  the  overhead,  or  produc- 
tion cost? 

A.  Ordinaril}',  it  would  be  charged  to  production 
cost. 

Q.  And  supposing  that  he  acted  in  the  capacity 
of  salesman  for  the  company  a  part  of  the  time 
in  the  home  office,  and  a  part  of  the  time  on  sales 
work,  and  a  part  of  the  time  in  direct  charge  of 
operation  in  the  field,  would  it  be  good  practice  to 
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try  and  arrive  at  a  fair  estimate  of  time  divided 

to  the  various  activities  and  to  allocate  them? 

A.  That  depends  on  the  circumstances.  In  some 
organizations  they  might  allocate  as  overhead,  and 
in  some  allocations  they  may  not. 

Q.  A  paid  salesman  is  distinguished  from  a 
commission  salesman  and  is  considered  as  overhead 
operation?  A.     That  is  right. 

Mr.  Gibson:     I  believe  that  is  all. 

Mr.  Watts:  That  is  all.  Thank  you  very  much, 
Mr.  Benson.   [504] 

W.  LYLE  BORST, 

recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
inp;  been  previously  duly  sworn,  testified  as  follows: 

Further  Direct  Examination 

By  Mr.  Watts : 

Q.  Mr.  Borst,  since  the  commencement  of  the 
trial  of  this  case  have  you  received  in  the  mail  a 
]:)rinted  compilation  of  the  rental  rates  for  con- 
struction equipment?  A.    Yes,  I  have. 

Q.     I  hand  you  now  exhibit  No.  70,  and  I  vdll 

ask  you  to  identify  this  for  the  record,  if  you  please. 

(Whereupon     document     referred     to     was 

marked  Plaintiff's  Exhibit  No.  70,  for  pui'poses 

of  identification.) 

A.     This  is  a  compilation  of  the  office  of  Price 

Administration  Maximum  Price  Regulations  134  to 

136. 

Mr.  Watts:     I  request  now  that  counsel  for  the 
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defendant  and  the  Court  turn  to  page  136  of  the 
trial  brief  filed  in  this  case  for  the  purpose  of  com- 
paring the  costs,  or  the  amounts  charged  by  the 
plaintiff,  in  the  schedule  of  the  computation  of 
damages  with  Exhibit  No.  70. 

Q.  (Mr.  Watts,  continuing:)  Will  you  tell  the 
Court  from  page  twenty-six  of  Exhibit  No.  70  of 
the  computation, — of  the  compilation  of  rental  rates 
of  the  Office  of  Price  Administration, — 

Mr.  Gibson  (Interposing) :  What  is  Exhibit  No. 
70?  [505] 

Mr.  Watts :  It  is  the  list,  or  compilation  of  ceil- 
ing prices  of  rental  of  equipment,  and  the  purpose 
is  to  show  that  our  prices  were  the  same,  or  lower 
than  the  ceiling  price  which  was  in  effect  at  that 
time. 

The  Court :  Of  course  this  matter  would  be  such 
a  matter  that  would  be  taken  notice  of  by  the  Court. 
The  Court  would  take  judicial  notice  of  this,  and 
I  pi-esume  the  only  reason  it  would  be  introduced 
would  be  for  the  convenience  of  the  Court.  It  would 
be  the  same  as  introducing  a  statute  to  show  what 
the  law"  is.  I  will  admit  it  in  evidence,  simply  for 
that  purpose,  only  to  have  it  in  the  record  for  the 
convenience  of  the  Court,  in  order  that  he  may,  if 
he  desires,  check  the  ceiling  prices  with  the  evidence 
introduced.  Certainly,  I  can  see  no  purpose  of 
going  over  this  item  by  item. 

Mr.  Gibson:  That  is  true.  That  is  just  the  same 
as  offering  a  law  book  for  the  Court. 

The  Court:  Yes;  I  think  that  is  right,  but  it 
may  be  of  some  help.    In  fact,  it  may  be  of  con- 
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siderable  help  to  the  Court.     It  may  be  admitted. 
(Whereupon  Plaintiff's  Exhibit  No.  70,  for 
identification,  was  admitted  in  evidence.) 

Mr.  Watts:     You  may  cross  examine. 
Cross  Examination 
By  Mr.  Scholz:  [506] 

Q.  We  have  a  great  deal  of  evidence  before  the 
Court  here,  Mr.  Borst,  now  just  to  get  the  facts 
straight,  as  I  understand  it,  I  understand  at  this 
time  that  you  are  suing, — I  mean  the  Power  Serv- 
ice Corporation  is  suing  for  breach  of  contract  dated 
July  11th,  1944? 

A.  The  final  contract  is  dated,  I  think,  Septem- 
ber 7th. 

Mr.  Watts:  I  believe  it  is  in  evidence  as  Exhibit 
2?  A.     Yes,  sir. 

Q.  (Mr.  Scholz,  continuing:)  For  the  purpose 
of  refreshing  your  memory,  I  hand  you  Exhibit 
No.  2. 

Mr.  Watts :  We  will  admit,  if  that  is  what  coun- 
sel wants,  that  the  contract  is  dated  July  11th.  It 
shows  it  is  dated  July  11th. 

Mr.  Scholz:     That  is  what  I  said. 

Q.  (Mr.  Scholz,  continuing:)  Plaintiff  is  suing 
the  defendant  for  a  breach  of  that  contract,  is  that 
correct  ?  A.     Yes. 

Q.  And  that  breach  is  based  on  the  fact,  or  on 
the  alleged  fact  that  this  agreement  states,  or  should 
have  stated,  that  all  essential  or  necessary  materials 
for  the  erection  of  Power  House  No.  1  was  stored 
on  the  project  before  you  made  your  bid? 


No.  11992 

(tmvt  of  AppmlB 

for  Jljr  ^intii  (Hmnit 


POWER  SERVICE  CORPORATION, 
a  Corporation, 

Appellant, 

vs. 

W.  E.  JOSLIN,  doing  business  as  CORY-JOSLIN 

and  MACNSONS, 

Appellee. 


tEvtaxBttxpt  nf  ^tmvli 


In  Two  Volumes 

VOLUME  II 

Pages  401  to  790 


Upon  Appeal  from  the  District  Court  of  the  United  States. i^ 
for  the  Northern  District  of  California, 

Southern  Division  Q  C  (    6  ~-  M4ft 

Typo  Press,  398  Pacific,  San  Francisco  f   ,    J^^^^^^O  „,^ 


No.  11992 

l&niUh  States 

CUnttrt  of  AppmlB 

far  tii^  ■Nlntlj  dirrtrtt 


POWER  SERVICE  CORPORATION, 
a  Corporation, 

Appellant, 
vs. 

W.  E.  JOSLIN,  doing  business  as  CORY-JOSLIN 

and  MACNSONS, 

Appellee. 


^tmBtxxpt  of  Iworb 


In  Two  Volumes 

VOLUME  1 1 

Pages  401  to  790 


Upon  Appeal  from  the  District  Court  of  the  United  States 

for  the  Northern  District  of  California, 

Southern  Division 


W.  E.  JosUn,  Etc.  401 

(Testimony  of  W.  Lyle  Borst.) 

Mr.  Watts:  That  is  objected  to  as  calling  for  a 
conclusion  of  the  witness.  It  calls  for  a  legal  con- 
clusion.  [507] 

The  Court:  He  may  answer,  subject  to  your 
objection. 

Q.  That  breach  is  as  I  have  stated,  on  the  al- 
leged fact  that  the  agreement  stated  that  all  of 
the  materials  was  in  storage  before  you  made  your 
bid? 

A.  We  interpreted  the  specifications  to  be  that 
al]  basic  material  was  on  the  site. 

Q.  When  you  made  your  bid,  which  was  on  that 
date, — you  interpreted  this  contract  to  state  that 
•ill  of  the  essential  necessary  materials  for  the  erec- 
tion of  Power  House  No.  1  was  on  the  site? 

A.     That  is  right. 

Q.  Now,  Mr.  Borst,  can  you  point  out  in  this 
contract  where  that  was  stated,  or  the  clause  from 
which  you  made  this  interpretation? 

A.  The  clause  showed, — I  will  say  this :  The  gen- 
eral idea  was  advanced  that  nearly  all  of  the  mate- 
rials were  stored  on  the  site.  That  was  advanced  by 
certain  clauses  in  the  contract. 

Q.  The  genera]  idea  was  advanced  that  nearly 
all  of  the  materials, — you  mean  there  was  a  clause 
in  the  contract  that  says  "nearly  all  of  the  mate- 
rials'" were  stored  on  the  site?  A.     Yes,  sir. 

Q.  And  that  is  what  you  based  your  statement 
on?  A.     Yes.  [508] 

Q.  Is  there  anything  else  in  the  contract  on 
which  you  base  that  statement/ 

A.     Not  with  respect  to  tlie  materials. 
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Q.  Now  this  contract  dated  July  11th,  1944— 
strike  that  please,  Mr.  Repoi-ter.  You  made  a  bid 
on  the  si)ecifications  which  are  a  part  of  the  con- 
tract on  July  8th,  1944? 

A.     That  is  right. 

Q.  Prior  to  making  this  bid  you  received  speci- 
fications which  are  a  jiart  of  this  contract? 

A.     Yes,  sir. 

Q.  And  you  had  this  contract — or  these  speci- 
fications in  your  hands  on  June  17th,  1944? 

A.  I  don't  think  that  w^e  got  them  on  that  ])ai'- 
ticular  date,  but  it  was  shortly  thereafter. 

Q.  Did  you  not  testify  that  you  received  the 
specifications  on  June  17th,   1944? 

A.  1  had  forgotten  the  date  of  the  letter  that 
we  received  at  the  time  we  went  to  Kansas  City, 
but  the  date  was  established  at  that  point,  I  believe. 

Q.  I  think  you  testified  that  you  received  a 
phone  call?  A.     Yes. 

Q.  You  received  a  phone  call  about  June  16th 
asking  if  you  wanted  to  make  a  bid,  and  the  speci- 
fications were  mailed  in  Kansas  City  on  June  15tli? 

A.  As  I  remember  it,  we  went  to  Kansas  City 
and  picked  up  the  specifications. 

Q.     You  read  the  specifications  over  thoroughly? 

A.     Yes,  sir. 

Q.  And  there  was  nothing  in  these  specifications 
that  you  misunderstood? 

A.     No,  I  didn't  misunderstand  them. 

Q.     You  know  that  the  specifications  called  for 
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you  to  make  a  check — a  physical  check  of  all  of  the 

property  and  to  base  yonr  bid  upon  that? 

A.  The  specifications  gave  an  opportunity  for  an 
insjjection  of  the  works. 

Q.  Now,  Mr.  Borst,  that  was  approximately 
three  weeks  before  jow.  submitted  your  bid,  from 
June  17th  to  July  8th,  was  about  three  weeks? 

A.  I  think  the  actual  time  that  these  specifica- 
tions came  out,  that  it  was  considerably  later  than 
that,  the  actual  time  the  specifications  came  out — 
yes,  it  was  later.  The  fact  of  the  matter  is  that 
the  blue  prints  which  are  a  part  of  the  exhibit 
were  not  available  at  the  start  of  the  job. 

Q.  That  is  true,  but  the  contract  provides  that 
the  blue  prints  may  be  submitted  later.  I  am  talk- 
ing- about  the  specifications.  |510] 

K.  I  am  very  definite  that  we  didn't  have  that 
much  time  to  prepare  that  bid.  It  may  not  be  all- 
important,  but  I  know  that  we  only  had  a  week  or 
ten  daj^s  at  the  most. 

Q.  The  best  of  your  recollection  is,  Mr.  Borst, 
that  you  received  the  telephone  call  about  June 
15th,  or  16th,  and  you  went  to  Kansas  City  and 
obtained  the  specifications? 

A.     There  was  some  days  between  those  points. 

Q.    Well,  that  was  approximately  June  the  17th? 

A.     I  think  it  was  later  than  that. 

Q.  Bid  your  coiuisel  make  a  proposed  statement 
of  fact  that  there  was  a  telephone  request  as  to 
whether  you  wanted  to  make  a  bid,  and  that  being 
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on  July  17th,  when  Colonel  Taylor  contacted  the 
vice-president  of  the  corporation,  and  that  you,  the 
chief  engineer,  and  two  other  employees  of  the 
plaintiff  immediately  got  on  the  train  and  went  to 
Kansas  City,  and  that  you  went  to  the  office  of  the 
A-E-M  and  obtained  a  copy  of  the  specifications 
about  June  17th? 

A.  We  went  to  Kansas  City  after  the  letter 
was  received — shortly  after  the  letter  was  received. 
I  would  say  that  it  was  probably  the  first  of  the 
followin,u-  week,  whatever  that  would  have  been. 

Q.  And  you  took  two  other  employees  with  you 
when  you  went  to  Kansas  City  i  A.     Yes,  sir. 

Q.  And  then,  Mr.  Borst,  as  soon  as  you  received 
the  specifications  [511]  you  started  to  make  a  phy- 
sical check  of  the  project  to  see  what  you  were 
i^^oino;  to  base  your  bid  on? 

A.     '^Phat  is  right. 

Q.     Who  were  these  two  men  that  went  with  you? 

A.     Mr.  H.  E.  Brockhoff  and  Mr.  M.  D.  Forkey. 

Q.  Mr.  Hobbs  was  the  boiler  superintendent  of 
the  i)laintiff  corporation?  A.     Yes. 

Q.     He  was  not  with  you  at  that  time? 

A.     No,  sir;  he  wasn't. 

Q.  Now,  Mr.  Borst,  in  accordance  with  the 
specifications  you  started  to  check  and  see  what 
bid  you  would  make?  A.     Yes,  sir. 

Q.  You  si)ent  ai)proximately  two  days,  or  parts 
of  two  days  making  this  check? 

A.     We  were  there  parts  of  two  days. 
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Q.     In  making  these  checks?  A.     Yes. 

Q.  And  then  you  went  back  to  the  home  offict; 
and  then  submitted  your  bid?  A.     Yes,  sir. 

Q.  You  didn't  make  any  further  check  than 
that? 

A.     No,  sir;  that  was  the  arrangement. 

Q.  And  then  the  bid  which  you  submitted,  wliich 
was  plaintiff's  [512]  exhibit  1-C,  I  believe,  was 
submitted  on  July  8th,  1944?  A.     Yes,  sir. 

Q.  And  you  read  over  this  bid  and  were 
thoroughly  familiar  with  it?  A.     Yes,  sir. 

Q.  Along  with  the  bid  which  had  a  mimeo- 
graphed form  with  typewritten  insertions  in  it,  and 
your  name,  and  the  sum  of  the  bid  written  in  ink, 
you  appended  a  pamphlet  concerning  the  Power 
Service  Corporation?  A.     That  is  right. 

Q.  Which  included  a  statement  of  the  contracts 
aw^arded  to  you  before?  A.     That  is  right. 

Q.  And  the  purpose  of  that  w-as  to  inform  the 
contractor  of  your  backgromid  ? 

A.     That  is  right. 

Q.  And  the  pamphlet  stated  that  the  company 
owned  sufficient  equipment  to  fulfill  any  obligation 
which  it  undertakes?  A.     That  is  right. 

Q.  Did  you  intend  that  the  contractor  would 
rely  upon  that  statement? 

A.  That  bulletin  applies  to  the  Fegels  Consti'uc- 
tion  [513]  Company  and  the  Power  Service  Coi'- 
poration. 

Q.  ■  But  they  are  alter  egos  of  each  other? 
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A.  Well,  we  have  facilities  to  draw  on  from 
one  (•omi)any  to  the  other. 

Q.  This  does  not  differentiate  at  all  between 
the  Power  Service  Corporation  and  the  Fegels  Con- 
struction  Comjiany  ? 

A.     Not  in  the  bulletin. 

Q.  Now,  Mr.  Borst,  while  we  are  on  the  subject 
on  this  bid,  the  bid  was  signed  by  yourself? 

A.     Yes,  sir;  I  think  it  was. 

Q.     On  behalf  of  the  Power  Service  Corporation? 

A.     Yes,  sir. 

Q.  It  specifies  over  your  signature  that  perform- 
ance will  begin  withm  five  after  receipt  of  notice 
to  ])roceed.  That  is  in  paragraph  1-05  of  the  speci- 
fications? A.     Yes,  sir. 

Q.     You  understood  that?  A.     Yes,  sir. 

Q.  There  was  no  misunderstanding,  or  no  inter- 
pretation that  it  was  any  different  than  in  the  speci- 
fications, which  w^as  a  part  of  your  contract? 

A.     No. 

Q.     You  understood  that  paragraph  1-05? 

A.     Yes,  sir. 

Q.  And  you  understood  by  that  that  you  would 
accept  any  [514]  additional  time — I  will  read  this: 
It  is  clause  (e)  :  "In  case  time  for  completion  of 
the  work  is  increased  due  to  any  of  the  causes 
specified  herein,  it  is  distinctly  understood  and 
agreed  tliat  the  subcontractor  will  accept  the  addi- 
tional time  in  which  to  complete  his  subcontract 
in  full  satisfaction  of  anv  delavs  encoimtered,  and 
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the  constructor  will  not  be  liable  for  any  costs  or 
expenses  incurred  by  the  subconstructor  as  a  result 
of  the  increased  time  for  completion  of  the  sub- 
contract." 

A.  That  was  a  part  of  the  original  mimeo- 
gTaphed  form,  I  believe. 

Q.  Now  then,  Mr.  Borst,  up  to  the  time  that 
you  made  your  bid,  which  was  on  July  8tli,  there 
was  no  misunderstanding  or  mix-up  or  mistake  by 
anyone,  was  there? 

Mr.  Watts:  That  is  objected  to  as  calling  for  a 
conclusion. 

The  Court:    He  may  answer. 

A.  We  w^ere  relying  entirely  on  the  specifica- 
tions. 

Q.  (Mr.  Scholz,  continuing:)  Ujj  to  that  time, 
that  is,  the  time  of  your  bid,  and  the  time  it  was 
accepted,  w^hich  was  on  July  10th  —  strike  that 
please.  You  received  instructions  to  x>roceed  with 
the  contract  on  July  13th?  A.     Yes,  sir. 

Q.  Up  to  that  time  there  was  no  mistake  or  no 
misrepresentation  [515]  by  anyone,  or  anything 
said  to  you  by  anyone  which  caused  you  to  put  any 
different  construction  upon  this  contract  w^hich  you 
had  accepted  by  your  bid? 

A.  On  the  twelfth,  that  was  the  day  I  learned 
from  Major  Matthews  that  there  would  be  a  short- 
age of  important  materials. 

Q.  On  July  12th  Major  Matthews  stated  there 
was  a  shortage  of  materials?  A.     Yes,  sir. 
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Q.  Did  you  have  any  information — strike  that. 
You  knew  prior  to  July  12th  that  there  was  a 
shortage  of  materials? 

A.  We  knew  there  would  be  a  shortage  of  minor 
materials. 

Q.     As  a  matter  of  fact — you  said  there  was 
a  shortage  of  minor  materials?  A.     Yes. 

Q.  You  based  that  on  the  statement  contained 
in  the  specifications  that  '' nearly  all"  of  the  ma- 
terials were  there? 

A.     Yes,  sir;  that  is  right. 

Q.  And  then  it  was  your  conclusion  that  that 
meant  merely  minor  materials? 

A.  That  was  the  interpretation  of  all  of  us  who 
prepared  the  bid. 

Q.  Isn't  it  true  that  on  contracts  of  this  kind 
you  base  the  cost  amount — if  there  is  a  percentage 
of  materials  missing  you  base  it  on  the  value  of 
that  material  ?  [516] 

A.  The  value  of  material  that  might  have  been 
missing  ? 

Q.  Yes;  if  there  are  materials  missing,  we  will 
say,  of  one  jyer  cent,  or  five  per  cent,  you  take  that 
one  per  cent  or  five  per  cent  from  the  total  value 
of  all  materials?  A.     Yes,  sir. 

Q.  And  that  is  the  usual  construction  practice, 
is  it  not?  A.     Yes. 

Q.  There  was  a  million  one  hmidred  forty-fi^e 
thousand  dollars  of  this  material? 

A.     That  is  right. 
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Q.     That  was  the  material  installed? 

A.  That  was  the  value  of  the  material  for  this 
plant. 

Q.  That  is  the  value  of  the  material  that  yoii 
vere  g'oing-  to  install  under  your  contract? 

A.  I  understood  the  value  of  the  materials  pur- 
chased by  Hercules  Powder  Company  for  this  ])7"o- 
ject  was  that  amount. 

Q.  And  there  was  an  additional  amount  of 
money  for  materials  above  that  which  went  into 
this  contract? 

A.  My  understanding-  was  that  this  represented 
the  total  cost  of  the  material  that  ultimately  went 
into  the  plant. 

Q.     That  was  your  understanding? 

A.     That  was  my  understanding. 

Q.  And  the  actual  materials  short  was  less  than 
one  and  one-half  per  cent  of  that  amount?  [51.7] 

A.  There  is  evidence  that  has  been  submitted 
here  as  to  the  shortage. 

Q.     Would  you  answer  my  question? 

A.     That  is  not  the  value  of  the  missing  material. 

Q.     What  was  the  value  of  the  missing  material  ? 

A.     It  was  considerably  in  excess  of  that. 

Q.  What  was  the  value  of  the  missing  mater- 
ials? We  have  the  total  value  now.  Tell  us,  Mr. 
Borst,  what  was  the  value  of  the  material  that  was 
missing. 

A.     We  have  not  established  that. 
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Q.     You  never  figured  that? 

A.  All  the  material  found  missing  which  we 
requisitioned  which  was  supplied  and  w^hich  caused 
us  no  delay,  that  was  not  valued  in  money. 

Q.  "NTow,  Mr.  Borst,  I  read  to  you  from  your 
Exliibit  No.  44  as  follows :  Paragraph  seven  of  that 
exhibit,  '' Information  obtained  from  Hercules  Pow- 
der Company  has  disclosed  that  the  total  value  of 
equipment  ])rocured  for  the  power  house  was  ap- 
proximately $1,145,000.00.  Such  information  also 
disclosed  the  number  of  water-wall  tubes  required 
for  each  boiler  to  be  as  follows,"  and  then  I  will 
skip  a  part  in  here,  and  it  reads  again  in  the  same 
paragraph,  ''the  total  estimated  value  of  the  miss- 
ing tubes  is  $14,208.00."  That  is  just  a  portion  of 
the  exhibit  which  I  read,  and  then,  Mr.  Borst,  in 
the  letter  [518]  of  the  Chief  Engineer  dated  March 
12th,  1946,  which  is  Plaintiff's  Exhibit  No.  45,  it 
states  as  follows,  in  the  third  paragraph  of  the 
letter,  "It  appears  from  the  records  that  the  total 
value  of  equipment  procured  for  the  work  to  be 
performed  under  your  contract  was  $1,145,000.00, 
and  that  the  estimated  value  of  the  missing  equip- 
ment was  $14,208.00,  approximately  one  and  two- 
tenths  per  cent." 

A.  I  would  be  glad  to  clarify  that.  These  ma- 
terials that  I  referred  to  in  that  percentage  is 
re])resentative  cost  of  the  water- wall  tubes  with 
respect  to  the  installation  material  costs,  but  they 
do  not  take  into  account  the  multitude  of  materials 
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furnished  which  was  short  in  the  nature  of  pipe, 

bolts,  nuts,  flanges,  and  things  of  that  kind. 

The  Court:  I  think  we  will  recess  at  this  tune 
until  two  o'clock. 

2 :00  p.m.,  March  25,  1947 

Q.  Now,  there  is  no  question  about  there  being 
])olts,  nuts  and  things  of  that  kind  short? 

A.  There  was  a  general  classification  of  material 
which  included  valves,  flanges  and  items  which  were 
obtainable  from  the  area. 

Q.     They  are  right  there  on  the  site  ? 

A.     Yes,  sir.  [519] 

Q.  And  it  was  a  matter  of  an  hour  or  so  before 
you  could  have  them? 

A.  Well,  they  were  there  on  the  site.  It  may 
be  longer  than  that. 

Q,  But  that  has  nothing  to  do  with  your  claim 
which  is  before  the  Court  now  ? 

A.     I'hat  is  right. 

Q.     And  we  can  disregard  that? 

A.  Except  that  it  is  a  part  of  the  matei'ial 
which  fills  the  blank  between  "nearly"  and  "all." 

Q.  But  the  material  was  not  missing,  but  was 
not  present  at  i)ower  house  No.  1? 

A.  It  was  not  available  without  a  formal  requi- 
sition. 

Q.  But  the  only  concern  is  the  alleged  breach 
of  contract  by  Mr.  Joslin  in  regard  to  the  tubes 
and  headers?  A.     That  is  right. 

Q.  Did  you  make  an  inquiry — I  mean  by  you, 
did  the  Power   Service   Corporation  make  an   in- 
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(iuiry  of  Mr.  Joslin,  or  his  agents  or  representa- 
tives, in  regard  to  those  tubes  and  headers  before 
you  submitted  your  bid? 

A.     No,  sir;  I  did  not. 

Q.  Did  you  ever  make  inquiry  of  Mr.  Joslin, 
or  liis  agents  or  representatives,  in  regard  to  the 
tubes  and  Iieaders  as  missing,  that  were  missing- 
at  any  time  after  you  submitted  your  bid?  [520] 

A.  As  soon  as  it  became — that  is,  as  soon  as  T 
became  advised  b}^  Major  Matthews  I  discussed  it 
immediately  with  Mr.  AVedlick  and  Mr.  Jmig. 

Q.  At  that  interview  with  Mr.  Wedlick  you  in- 
formed him  that  the  tubes  and  headers  were  miss- 
ing /  A.     The  tubes,  at  that  time. 

Q.     '^rhat  the  tubes  were  missing  i 

A.     Yes,  sir. 

Q.  That  is  the  first  time  you  discussed  it  with 
the  defendant,  or  any  of  his  agents.^ 

A.     That  is  right. 

Q.     What  date  was  that/ 

A.     The  fourteentli  of  Jul}'. 

Q.     The  fourteenth  of  July?  A.     Yes,  sir. 

Q.  So  there  was  no  mistake,  or  misrepresenta- 
tion that  occurred  up  to  the  time  that  you  were 
ordered  to  i)roceed  on  July  13th? 

A.  Up  to  that  time  everything  seemed  to  be 
in  order. 

Q.  And  now,  no  misrepresentations  were  ever 
made  to  the  Power  Service  Corporation  with  re- 
s|)eet  to  the  tubes  or  1  leaders  being,  or  not  being, 
oil  the  site  ])rior  to  your  conference  with  Major 
Matthews? 
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A.  That  is  the  first — nothing-  x^i'ior  to  that  con- 
ference. 

Q.  Therefore,  as  I  understand,  your  alleged 
breach  of  [521]  contract  is  the  failure  of  Mr.  Joslin 
to  furnish  tubes  and  headers  when  you  required 
them;  is  that  correct?  A.    Yes,  sir. 

Q.  You  depended  on  this  clause  5-04 (c)  as  a 
basis  for  whatever  damage  you  may  be  able  to 
X)rove,  which  clause  says  that  "nearly  all"  of  the 
materials  are  there? 

A.  That,  and  the  fact  that  the  materials  that 
were  there  were  not  proper. 

Q.  That,  and  the  fact  that  some  of  the  materials 
you  had  to  refinish? 

A.  There  was  the  case  of  the  header  on  No.  2 
boiler  that  had  to  be  refurnished  entirely  new  from 
the  original  supplier,  and  also  the  imi)roi)er  header 
requiring  tubes  to  be  re\^amped  by  the  use  of 
swedge  nipples.  There  were  also  other  tubes  that 
were  imi)roj)er  and  had  to  be  resupplied  new. 

The  Court:  That  still  confines  it  to  the  water- 
wall  tubes  and  the  headers? 

A.     That  is  right,  sir. 

Q.  Now,  Mr.  Borst,  is  it  your  understanding 
that  on  acceptance — that  the  general  custom  is  that 
when  a  bid  is  made  and  that  bid  accejjted  that  is 
a  contract? 

A.  Depending  on  the  exact  docmnents,  that  is, 
the  terms  of  the  documents  themselves. 

Q.  You  may  be  correct,  Mr.  Borst.  In  this  par- 
ticular case    [522]   when  you  submitted  your  bid 


414  Power  Service  Corpoi'ation  vs. 

(Testimony  of  W.  Lyle  Borst.) 

and  had  it  accepted,  did  you  think  that  you  had 

a  contract  or  not? 

A.  We  felt  that  we  had  in  effect.  There  was  the 
letter  to  proceed,  and  our  intent  to  i:)roceed,  which 
vrouJd  be  sufficient  until  the  contract  itself  was 
executed. 

Q.     You  didn't  consider  that  a  definite  contract  .^ 

A.  No,  these  specifications  provided  —  under 
these  specifications,  Mr.  Scholz,  the  contract  docu- 
ment said  that  it  would  not  be  a  definite  contract 
until  it  was  fully  approved. 

Mr.  AVatts:     That  is  in  specification  1-29. 

Q.  (Mr.  Scholz,  continuing:)  In  other  words, 
so  that  I  will  clearly  understand  you,  Mr.  Borst, 
you  felt  that  when  you  got  the  order  to  proceed, 
and  your  bid  had  been  accepted,  you  didn't  have 
a  definite  contract  imtil  it  was  approved  by  the 
contracting  officer?  A.     That  is  right. 

Q.     That  was  your  understanding? 

A.     That  is  right. 

Q.     And  also  by  the  A-E-M? 

A.     That  is  correct. 

Q.  And  in  that  comiection  you  are  referring  to 
clause  1-29  of  the  specifications?  A.     Yes,  sir. 

Q.  Now,  Mr.  Borst,  as  far  as — let  us  refer  back 
a  couple  [523]  of  questions — you  said  you  also  re- 
lied on  defective  material.  Did  you  read  section  5- 
04  of  the  si)ecifications,  that,  is  5-04 (c)  on  page  1-23 
of  the  sj)ecifications  which  reads  as  follows,  in  part: 
"Materials,  equipment  and  machinery  which  have 
been  broken,  or  otherwise  damaged  beyond  use,  or 
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repair,  during  storage,  or  which  have  mherent  de- 
fects in  manufacture,  or  material,  caused  through 
no  fault  or  negligence  of  the  subconstructor  will  be 
replaced  by  the  constructor  without  cost  to  the  sub- 
constructor/ '  Did  you  have  that  in  mind  at  that 
time  i 

A.  Not  that  would  be  damaged.  This  was  incor- 
rect fabrication.  This  was  an  inherent  defect,  and 
not  by  reason  of  any  storage  or  any  subsequent 
moves. 

Q.  And  it  was  not  considered  damaged  or 
broken  beyond  use  .^ 

A.     No,  sir;  it  was  absolutely  improper  material. 

Q.  Now,  Mr.  Borst,  did  you  allege  that  there 
was  any  mistake  in  the  drawing  of  this  instru- 
ment ^ 

A.     Yes,  sir.  1  don't  think  that  it  spoke  the  facts. 

Q.  You  allege  that  the  defendant  made  a  mis- 
take in  drawing  this  instrument? 

A.     In  eifect,  yes. 

Q.     What  do  you  mean  by  that? 

A.  The  instrument  was  prepared  by  others.  He 
simply  used  [524]  it  and  tendered  it  to  the  bidders. 

Q.     You  allege — • 

A.  (Interposing:)  It  was  tendered  to  the  bidders 
by  tlie  A-E-M  for  Joslin. 

Q.  You  don't  contend  that  Mr.  Joslin  made  any 
mistake  in  drawing  it  up  personally,  or  his  com- 
Ijany,  or  his  agents  or  representatives'? 

A.  It  was  an  error  in  preparing  the  jmpers — 
no  doubt,  it  was  an  error. 
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Q.    Aiid  you  alleged  the  error? 

A.  Alleged  the  error  in  drawing  the  specifica- 
tions. No  doubt  that  was  done  by  parties  other  than 
Cory,  Joslin,  although  they  did  liave  to  approve — 
and  they  did,  no  doubt,  approve  them  in  effect. 

Q.  That  is  your  conclusion.  Maybe  I  asked  for 
it. 

A.  I  felt  that  he  ai)proved  it  in  that  he  was 
satisfied  with  it  and  tendered  it  with  his  request 
for  bids. 

Q.  You  don't  contend  that  Mr.  Joslin,  or  any- 
body in  his  organization,  made  the  mistake? 

A.  No;  I  don't  contend  that.  I  don't  feel  that 
it  was  something  defhiite  that  they  were  a  party  to. 

Q.  But  you  do  contend  that  you  didn't — you 
do  contend  that  any  reasonable  diligence  on  your 
part  from  June  17th  to  July  8th  would  not  have 
disclosed  any  shortage  in  material?  [525] 

A.  I  truly  feel  that,  and  T  can  state  definitely 
that  all  diligence  was  given  to  it  by  myself  and 
by  my  people,  my  direct  subordinates,  and  it  would 
have  been  physically  unx)ossible  to  have  made  any 
determination  unless  one  would  have  employed  fifty 
men  and  worked  night  and  day  for  the  i)eriod  that 
we  were  there  prior  to  making  the  bid,  to  become 
aware  of  the  situation  with  respect  to  the  missing- 
tubes. 

Q.  You  testify,  do  you,  Mr.  Borst,  that  you  used 
all  possible  diligence?  A.     Yes,  sir. 

Q.  I  believe  you  testified  that  you  took  two  men 
and  worked  a  part  of  two  days.  Do  you  consider 
that  as  being  all  possible  diligence. 
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A.  Yes,  sir;  I  feel  that  we  made  a  smiimary  of 
the  situation  as  comprehensive  as  could  have  been 
made,  unless  one  had  started  in  before  making  the 
bid  to  make  a  count  by  count  check,  and  that  would 
have  meant  re-stacking  and  checking  hundreds  of 
tons  of  material  from  one  spot  to  another,  because 
the  type  of  material  we  were  dealing  with  at  that 
l)lace  and  at  that  time  was  inled  in  tiers  and  stacks 
and  layers,  and  to  make  a  determination  of  that 
kind  it  would  have  been  necessary  to  unpile  all  of 
tJiis  great  mass  of  material  to  get  to  the  bottom. 

Q.  And  yet  you  were  bidding  on  this  project 
under  these  specifications  that  you  had  to  make  a 
complete  physical  check  [526]  of  the  materials? 

A.  That  physical  check  was  for  the  determina- 
tion of  the  status  of  the  work. 

Q.  I  am  not  talking  of  the  status  of  the  work, 
o]'  the  material.  I  am  talking  about  the  physical 
check ;  before  you  made  your  bid  you  were  to  make 
a  physical  check  and  to  see  what  the  situation  was  .^ 

A.  Yes,  it  was  necessary  for  the  contractor  to 
determine  the  status  of  completion  of  power  house 
Ino.  1  so  that  he  could  then  compute  the  cost  of 
the  work  necessary  to  comj^lete  it,  by  observation 
of  the  uncompleted  work,  and  by  seeing  the  status 
of  the  power  house  and  by  further  observing  the 
appearance  of  the  plant  itself  in  its  finality  as 
showii  by  the  plan.  I  think  it  was  Plan  No.  3. 

Q.  This  proposed  statement  of  facts  which  was 
furnished  by  counsel,  I  believe  you  went  over  that 
and  you  are  familiar  with  it? 
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A.    Yes,  sir;  I  am. 

Q.  And  that  states  that  the  plaintiff  was  re- 
quived  to  make  a  physical  inspection  before  making 
his  bid? 

A.     'Chat  is  correct,  and  we  did  that. 

Q.  Now,  in  this  proposed  statement  of  facts, 
counsel  states  that  by  July  26th  plaintiff  had  pro- 
gressed to  the  point  in  the  preparation  of  the  field 
inventory  where  it  appeared  certain  that  there  was 
a  major  shortage  of  materials,  tubes  and  headers, 
[528]  that  would  delay  the  progress  of  the  work 
beyond  the  contract  schedule  of  one  hundred  twenty 
days.  That  is  when  you  first  became  certain  of 
these  shortages'? 

A.  No,  sir;  I  was  certain  of  that  by  reason  of 
advice  from  Major  Matthews,  which  was  confirmed 
by  everyone  down  the  line. 

Mr.  Scholz:  I  think  the  Court  will  take  notice 
that  ''everyone  down  the  line"  does  not  mean  any- 
thing. 

Q.  Was  it  on  July  26th  that  you  first  notified 
the  defendant  of  the  shortage  of  tubes  and  headers  ? 
I  think  that  was  your  Exhibit  No.  4,  but  I  am  not 
certain  of  that. 

A.  I  have  a  letter,  as  I  remember,  in  which  I 
pointed  out  the  status  of  the  missing  tubes. 

Q.     That  was  July  26th,  is  that  correct? 

A.    I  believe  so. 

Q.  And  that  was  in  the  nature  of  a  requisition 
for  tubes  and  headers,  was  it? 

A.    That  was  in  the  nature  of  a  general  state- 
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ment  which  dealt  with  the  necessity  of  having  the 
tubes  and  headers  delivered  in  order  to  complete 
the  work. 

Q.  Now,  was  it — strike  that,  please.  Mr.  Borst, 
it  wasn't  until  August  the  eight]i  that  you  submitted 
to  the  defendant  a  letter  which  requested  that  the 
contract  be  modified  to  permit  you  recourse  for  any 
damages  that  you  could  prove;  is  that  correct? 

Mr.  Watts :    That  was  on  August  the  third. 

Q.  (Mr.  Scholz,  continuing) :  I  refer  to  the  pro- 
posed amendments  to  the  contract, — to  this  contract, 
reserving  full  right  to  claims  for  extensions  of  time, 
and  for  reimbursement  of  such  increased  costs  as 
may  l^e  occasioned  by  non-availability  of  the  above 
mentioned  materials,  referring  to  the  water-wall 
tubes.  A.     That  is  right. 

Q.  That  is  the  first  requested  change  in  the  con- 
tract, that  is,  a  request  for  a  change  in  the  wording 
of  the  contract  ? 

A.  We  had  requested  adjustment  prior  to  that 
time. 

Q.  But  this  is  the  first  requested  change  for  the 
wording  of  the  contract?  A.     Yes,  sir. 

Q.  And  you  did  that  because  you  felt  that  under 
the  contract  and  specifications  you  could  not  have 
any  recourse  for  damages? 

A.  We  were  conscious  of  the  writing  in  the  basic 
specifications,  but  on  realization  of  the  vital  mate- 
rials being  short,  we  endeavored  to  get  the  contract 
negotiated  in  a  satisfactory  manner  and  form  be- 
fore final  signature. 
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Q.  This  request  of  August  8th  was  denied  hy 
the  defendant?  A.     That  is  right. 

Q.  On  August  22nd,  I  believe  you  wrote  to  the 
defendant,  I  think  your  Exhibit  No.  16,  asking  for 
a  claim  of  reimbursement  [529]  for  increased  costs, 
or  an  interpretation  of  the  contract  allowing  an  in- 
crease in  the  subcontractor's  costs  because  of  delay 
in  delivery  of  materials, — the  subparagraph  in  the 
letter  is  as  follows:  "An  increase  in  the  subcontrac- 
tor's cost  because  of  delay  in  delivery  of  materials, 
he  prosecutes  the  work  without  due  regard  to  eco- 
nomy in  order  to  complete  as  early  as  possible,  or 
an  increase  of  the  period  of  construction  beyond 
one  hundred  twenty  days  for  the  reason  of  delayed 
delivery  of  materials."  Now,  you  wanted  to  know 
if  you  could  do  that? 

A.     That  was  one  of  the  steps  we  took,  yes,  sir. 

Q.  You  asked  the  defendant  to  write  such  a 
letter'?  A.     Yes. 

Q.  And  the  defendant  refused  to  write  such  a 
letter?  A.     That's  right. 

Q.  You  did  not  lose  any  money  on  this  contract, 
Mr.  Borst? 

Mr.  Watts:  That  is  objected  to  as  not  an  issue 
in  this  case, — no ;  I  will  withdraw  the  objection,  but 
I  do  object  to  the  form  of  the  question  for  the  rea- 
son that  it  calls  for  the  fact  as  to  whether  there  was 
any  profit,  and  the  Court  is  not  concerned  with  how 
much  we  made,  or  whether  we  made  a  profit  at  all. 
The  question  is  how  much  we  were  damaged,  what 
is  the  difference  between  what  it  would  [530]  have 
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cost  us  if  it  were  performed  normally,  and  what  it 

did  cost  us. 

The  Court:    The  objection  is  sustained. 

Q.  (Mr.  Scholz,  continuing) :  Now,  speaking  of 
damages  again,  you  admit  that  you  are  not  entitled 
to  damages  under  this  contract  except  that  as  pro- 
vided for  in  the  clause  which  is  appended  to  the 
signature  page  of  the  contract;  is  that  correct? 

A.  That  would  impress  the  damages  of  which  we 
are  talking. 

Q.  And  if  that  does  not  provide  for  damages 
you  are  not  entitled  to  any? 

Mr.  Watts:  That  question  calls  for  an  answer 
which  would  invade  the  province  of  the  Court. 

The  Court:  I  think  it  is  a  matter  for  the  Court, 
in  fact,  I  think  this  case  could,  and  possibly  should 
have  been  submitted,  on  a  stipulation  of  facts,  and 
could  haA^e  possibly  been  submitted  in  about  thirty 
minutes. 

Mr.  Watts:    I  did  submit  a  stii)ulation  of  facts. 

Mr.  Scholz :  That  was  practically  a  stipulation  of 
judgment. 

The  Court:  A¥e  are  not  gaining  any  time  by 
these  remarks  or  arguments.  You  gentlemen  may 
pi'oceed. 

Q.  (Mr.  Scholz,  continuing) :  Did  you  agree  to 
confer  any  benefit  on  the  defendant,  or  any  one 
else  Ix^side  the  plaintiff,  [531]  by  that  clause  which 
is  appended  to  the  signature  page  of  the  contract? 

Mr.  Watts:  Objected  to  as  calling  for  a  con- 
clusion of  this  witness. 
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The  Court:    He  may  answer. 

A.     The  clause  was  placed  on  there,  Mr.  Scholz. 

Q.  Will  you  answer  my  question.  Do  you  recall 
Avhat  it  was?  A.     Will  you  repeat  it? 

Q.  Did  you  confer  any  benefit,  or  agree  to  confer 
any  benefit,  on  the  defendant,  or  anyone  else  because 
of  this  clause, — by  addition  of  this  clause  to  the 
contract  ? 

A.  Yes,  by  going  forward  with  the  execution  of 
the  contract. 

Q.  The  only  benefit  that  you  conferred,  or 
agreed  to  confer,  by  this  addition  was  going  on  Avith 
the  contract? 

A.  And  further,  by  setting  down  the  pattern  by 
which  final  adjustment  could  be  made  to  the  con- 
tract. 

Q.  As  a  matter  of  fact,  at  the  time  of  the  ap- 
pending of  that  clause  to  the  signature  page,  you 
had  completed  practically  fifty  per  cent  of  the 
work, — let's  be  exact  in  this, — I  think  it  was  forty- 
two  per  cent  of  the  work? 

A.  Well,  that  would  show  on  the  progress  chart. 
I  don't  remember  that,  exactly.  [532] 

Q.  Well,  what  is  shown  on  the  progress  chart, 
or  the  construction  chart? 

A.  I  referred  to  the  weekly  chart  which  charts 
the  progress  of  the  work. 

Q.  Will  you  refer  to  whatever  chart  you  have 
there  and  tell  me  if  it  is  not  true  that  forty-two 
per  cent  of  the  work  was  completed  at  that  time? 

Mr.  Watts:    What  date  do  you  want? 
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Mr.  Scholz:     September  fourth. 

A.  We  would  at  that  time  be  thirty-four  per 
cent  complete.    That  is  on  Septem])er  fourth. 

Q.  (Mr.  Scholz,  continuing) :  Now,  on  Septem- 
ber 13th,  what  per  cent  was  completed? 

A.     About  thirty-nine  per  cent. 

Q.  Now  then,  Mr.  Borst,  as  I  understand  it,  at 
the  time  you  received  your  order  to  proceed  you 
had  not  signed  the  contract? 

A.  The  formal  signing  of  the  contract  was  on. 
Sei3tember  13th, — no;  I  think  September  11th. 

Mr.  Watts:    That  is  the  date  it  was  approved. 

Q.  (Mr.  Scholz,  continuing) :  That  is,  by  the 
contracting  officer  ? 

A.     That  was  the  final  execution  date. 

Q.  You  proceeded  with  the  work  up  to  that 
time?  [533]  A.     Yes,  sir. 

Q.  And  then,  of  course,  you  continued  after  it 
was  signed  until  you  finished  it? 

A.     That  is  right. 

Q.  Now,  on  June  30th,  1945,  as  I  recall  it,  you 
claimed  imder  the  contract  only  $10,008.70  damages; 
is  that  correct?  A.     That  is  right;  yes. 

Q.  And  then, — prior  to  that  time,  on  February 
21st,  1945,  you  claimed,  under  the  contract,  $9,323.02 
damages,  of  which  ten  per  cent  was  profit? 

A.     That  is  right. 

Q.     You  don't  claim  a  loss  of  i)rofit  any  more? 

A.     No ;  we  are  not  carrying  that. 

Q.  Now,  Mr.  Borst,  when  your  bid  was  accepted 
that  eliminated  all  of  the  other  bidders? 
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A.     I  don't  know,  sir. 

Q.  T  think  you  testified  that  you  had  a  great 
deal  of  experience  in  contracting  work, — with  con- 
tracts of  this  kind, — you  had  twenty  similar  con- 
tracts in  various  states,  is  that  correct  ? 

A.     At  this  time,  or  previous? 

Q.     Just  previous  to  this  time? 

A.  Yes,  we  would  have  had  more  than  twenty 
in  the  company. 

Q.     Similar  contracts.^  [534] 

A.     Yes,  previous  to  that  time. 

Q.  Mr.  Joslin  supplied  everything  as  far  as  you 
know ;  everything  as  fast  as  he  could  and  expedited 
everything  to  the  best  of  his  ability,  did  he  not, 
after  you  filed  your  requisition  for  the  same? 

A.  I  would  say  yes,  that  all  of  the  material  in 
the  classification  of  general  supplies  was  furnished 
us  in  approved  fashion,  and  in  order,  that  is,  in  the 
nature  of  missing  bolts,  gaskets,  valves,  pii)es  and 
fittings.  I  do  not  know  what  diligence  there  was  on 
his  part  relative  to  obtaining  other  materials  which 
were  not  supplied  in  time. 

Q.     What  do  you  mean  by  ''other  material?" 

A.  Well,  tubes  and  headers,  or  the  replacement 
of  tubes  and  headers,  as  well. 

Q.  Mr.  Borst,  when  you  filed  your  bid  I  think 
you  stated  that  you  didn't  know  whether  the  tubes 
and  headers  were  there? 

A.  Well,  we  were  not  aware  at  the  time  we  filed 
our  bid  that  they  were  missing. 

Q.  You  didn't  know  whether  they  were,  or  were 
not? 
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A.  We  were  fully  under  the  impression  that  they 
were  there. 

Q.     You  were  under  that  impression? 

A.     Our  understanding  was  that  they  were  there. 

The  Court :  Just  state  whether  you  knew  whether 
they  were,  or  were  not.  [535] 

A.  When  we  made  our  bid,  I  knew  that  there 
was  material  of  a  minor  character  that  was  missing. 

The  Court:  It  seems  to  me  that  we  have  spent 
much  time  and  have  page  after  page  of  record  here 
as  to  the  bolts  and  nuts  and  pipes.  Now,  why  can- 
not this  be  confined  to  the  shoi'tage  of  tubes  and 
headers? 

Q.  (Mr.  Scholz,  continuing) :  Do  you  know 
whether  the  tul)es  and  headers  were  there,  or  not, 
before  you  made  the  bid?  Now,  that  is  a  simple 
question. 

A.  I  knew  that  the  boiler  tuljes,  as  a  whole,  and 
headers  and  drums,  as  a  whole,  were  there,  but  I 
didn't  know  that  there  were  some  specific  items 
missing. 

Q.  The  defendant  at  no  time  represented  to  you 
that  the  tubes  and  headers  were,  or  were  not,  there  ? 

A.     Not  prior  to  the  letting. 

Q.  I  didn  't  say  that.  My  question  was :  The  de- 
fendant at  no  time  represented  to  you  that  the  tubes 
and  headers  were,  or  were  not,  there? 

A.  The  defendant  agreed  shortly  after  the 
award  that  these  tubes  were  not  there. 

Q.  You  have  reference,  by  that  statement,  to  the 
time  that  Major  Matthews  told  you  that  he  thought 
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they  were  missing,  and  you  talked  to  Mr.  Wedlick? 

A.     Yes,  sir.  [536] 

Q.  Did  he  sa}^  that  he  agreed  they  were  miss- 
ing? A.     Yes;  he  did. 

Q.     Do  you  recall  what  words  he  used? 

A.  Mr.  Wedlick  and  I  talked  about  it,  and  he 
said,  ''I  noAV  understand  that  these  materials  were 
not  delivered  by  the  Hercules  people,  and  were  not 
on  the  site.'^ 

Q.  He  obtained  that  understanding  from  what 
you  told  him? 

A.  No;  I  don't  think  so.  He  obtained  the  under- 
standing because  it  became  common  knowledge,  and 
he  checked  for  himself  through  channels  to  verify 
the  situation. 

Q.  Those  tubes  run  from  three  to  forty  feet  in 
length?  A.    About  forty  feet  long. 

Q.  Now,  Mr.  Borst,  this  letter  referring  to  the 
chain  of  command  that  the  A.-E.-M.  wrote  to  you, 
the  letter  is  dated  July  19th,  1944,  written  to  the 
Power  Service  Corporation,  attention  Mr.  W.  Lyle 
Borst,  Chief  Engineer,  and  that  was  offered  in  evi- 
dence. 

Mr.  Watts:  That  has  not  been  offered  in  evi- 
dence, Mr.  Scholz. 

Mr.  Scholz:  You  offered  it  in  evidence  as  a  part 
of  Colonel  Taylor's  deposition. 

Mr.  Watts:  Of  course,  I  have  no  objection  to 
your  reading  it,  if  you  care  to.  [537] 

Mr.  Scholz:    Very  well. 

Q.    (Mr.  Scholz,  continuing:)     Do  you  want  to 
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look  at  a  copy'?  It  is  a  letter  dated  Jul}-  19tli,  1944, 

and  I  will  read  it: 

'Miily  19th,  1944 
*' Power  Service  Corporation, 
Sunflower  Ordnance  Works, 
DeSoto,  Kansas. 

Attention:  Mr.  W.  Lyle  Borst,  Chief  Engineer.'' 

The  subject  of  this  letter  is  the  contract  that  is 
under  discussion  here. 

' '  Gentlemen : 

''This  is  to  advise  that  the  following  i^rocedure 
will  be  set  up  to  handle  your  lump  sum  contract 
No.  5  under  Cory,  Joslin  &  Macnsons: 

^^1.  Cory- Joslin  will  be  responsible  for  expedit- 
ing the  delivery  of  all  materials  in  connection  with 
your  work. 

''2.  Cory- Joslin  will  have  charge  of  the  coordina- 
tion of  your  work  with  other  crafts. 

'*3.  The  Engineering  Division  of  LBG  will  have 
charge  of  the  inspection  of  all  w^ork  under  your 
contract  and  will  over-see  all  tests. 

"4.  The  Combustion  Engineering  Company  rep- 
resentatives and  representatives  of  the  Hercules 
Powder  Company  [538]  will  issue  all  instructions 
to  you  through  the  Engineering  Division  of  LBG 
only. 

''5.  All  changes  from  drawings  or  specifications 
and  engineering  decisions  that  may  be  necessary 
from  time  to  time  will  be  made  by  the  Engineering 
Division  of  LBG.  All  changes  are  to  be  prepared 
on  standard  change  order  form  or  work  order  form 
properly  signed  by  the  Resident  Engineer. 
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"6.  All  drawings  used  in  the  construction  of 
your  work  shall  l^e  j^roperly  signed  l)y  the  Chief 
Engineer  of  LBG  and  the  Office  of  Resident  En- 
gineer. 

'^1.  All  welders  employed  on  high  pressure  work 
are  to  be  approved  by  Cory-Joslin. 

''These  instructions  are  being  sent  you  in  order 
that  you  may  understand  whom  you  should  contact 
for  decisions  on  the  work.  Mr.  Ralph  Jung  will 
represent  Cory-Joslin  on  your  work.  Mr.  D.  C. 
Smith  will  represent  the  Engineering  Division  in 
all  matters  that  concern  inspection  or  engineering 
decisions  to  be  made.  It  is  to  be  strictly  understood 
that  all  authority  for  changes  of  construction  must 
be  signed  by  the  Office  of  the  Resident  Engineer. 

"Yours  very  truly, 

''WILLIAM  S.  LOZIER,  INC., 
BRODERICK  &  GORDON, 

' '  Engineering  Division. 

"By   J.  S.  HAGAN, 

"Chief  Engmeer." 

Now,  you  received  that  letter? 

A.    Yes. 

Q.  Now,  that  letter  set  out  the  only  connection 
you  had  with  anybody  else  in  regard  to  this  work, 
outside  of  Cory-Joslin. 

A.     It  set  out  the  position  of  the  parties. 

Q.  And  everything  else  not  specifically  men- 
tioned, you  went  direct  to  Joslin  with;  is  that  right? 

A.    Yes. 
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Q.  Can  you  point  out  in  that  letter  any  authority 
which  they  had  to  change, — to  change  the  resjionsi- 
bility  of  Mr.  Joslin  in  regard  to  this  suit? 

A.  No;  I  don't  think  that  changes  the  responsi- 
bility of  Mr.  Joslin. 

The  Court:  I  think  we  will  recess  at  this  time 
for  fifteen  minutes. 

March  25th,  1947,  3:00  p.m. 

Q.  (Mr.  Scholz,  continuing) :  Did  3^ou  request 
any  extension  of  time  due  to  the  shortage  of  tubes 
or  boilers? 

A.  We  advised  the  defendant  that  we  would  not 
be  able  to  complete  within  the  time  specified. 

Q.  Did  you  ever  request  an  extension  of  time 
to  complete  [540]  the  contract  because  of  the  short- 
ages ? 

A.  We  outlined  a  request  for  additional  time 
on  the  tenth  of  November,  the  day  that  we  were 
to  have  normally  been  completed  with  the  work. 
We  stated  that  it  was  not  done  with  any  idea  of 
waiving  our  position  in  the  matter, — that  we  did 
not  waive  any  rights  we  had  for  additional  com- 
pensation due  to  delays. 

Q.  Did  you  ever  request  any  additional  time 
other  than  that  which  you  stated  there  in  which 
you  stated  that  you  did  not  waive  any  possible 
rights  you  might  have  had? 

A.  We  advised  them  of  the  delay  and  told  them 
of  our  situation;  yes. 

Q.  Referring  to  your  Exhibit  No.  15,  you  made 
formal  reciuisition  dated  August  the  22nd,  1944,  to 
the  defendant  for  new  headers,  did  you  not  ? 
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Mr.  Watts:    What  is  the  date  of  that? 

Mr.  Scholz:  August  22nd,  1944.  I  think  it  was 
plaintiff's  Exhibit  No.  15. 

A.  I  formally  confirmed  my  requisition  in  writ- 
ing to  Cory-Joslin. 

Q.  (Mr.  Scholz,  continuing) :  Now,  referring  to 
plaintiff's  Exhibit  No.  46,  which  is  dated  March 
18th,  1946,  and  states, — it  is  addressed  to  the  Power 
Service  Corporation,  711  Wesley  Temple  Building, 
Minneapolis,  Minnesota:  '^ Final  payment  on  sub- 
contract F.  F.  No.  5  to  Government  contract  [541] 
No.  W-461-Eng.-10274,  $1,000.00. 

^'Payment  in  full  exclusive  of  outstanding  claim 
of  Power  Service  Corporation  which  has  been  sub- 
mitted to  the  Chief  of  Engineers  for  decision. 

'^  POWER  SERVICE  CORPORATION, 
By    P.  C.  GAFFNEY, 
Treasurer." 
You  accepted  that  payment,  did  you  not? 

A.     I  did  not  write  that  letter. 

Q.     It  is  signed  by  P.  C.  Gaffney, — 

Mr.  Watts:  We  admit  that  it  was  accepted  and 
signed  by  the  plaintiff  corporation,  and  that  it  is 
binding  upon  the  plaintiff  corporation. 

The  Court:  Very  well.  Now,  we  can  go  ahead. 
They  have  admitted  that  it  is  binding  upon  the 
plaintiff  corporation. 

Q.  (Mr.  Scholz,  continuing) :  At  that  time  you 
had  filed  a  claim  which  was  sent  to  the  Chief  of 
Engineers?  A.    Yes,  sir. 

Q.     That  was  the  claim  for  $10,008.32? 
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A.     That  is  right. 

Q.     That  was  the  claim  which  was  outstanding? 

A.    Yes,  sir. 

Q.    And  no  other  claim? 

A.     There  was  no  other  claim.  [542] 

Q.  You  accepted  this  payment  in  full  of  all 
claims,  except  the  claim  in  that  sum;  is  that  cor- 
rect? 

A.     The  intent  was — 

Q.  (Interposing:)  I  think  you  should  answer 
that  question,  Mr.  Borst. 

A.  Yes;  we  accepted  the  check  as  final  payment 
as  coming  forward  on  the  basic  contract  after  the 
modification.  However,  it  was  not  the  intention  to 
waive  any  claim  that  we  had. 

Q.  When  you  accepted  that  you  stated  that  it 
was  payment  in  full  exclusive  of  the  outstanding 
claim  of  the  Power  Service  Corporation  which  was 
submitted  to  the  Chief  of  Engineers,  the  claim 
which,  as  I  understand  it,  was  for  $10,008.32,  and 
is  the  claim  which  you  have  referred  to? 

A.  That  is  the  claim  which  was  submitted  to  the 
Chief  Engineer;  yes,  sir. 

Q.  Where  does  that  state  there  is  any  other 
claim?  Can  you  show  me  where  it  states  any  other 
claim  ? 

A.     No;  this  has  reference  to  the  one  claim. 

Q.  You  mentioned,  Mr.  Borst,  that  you  are  ask- 
ing for  damages  for  bemg  there  ninety  days? 
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A.     For  myself. 

Q.  You  are  the  only  one  that  had  authority  to 
sign  any  change  orders  on  behalf  of  the  Power 
Service  Corporation  ? 

A.  Yes;  it  was  established,  as  I  remember  it, 
that  I  had  the  power  of  attorney  for  that  purpose. 
,  Q.  You  are  the  only  one  there  that  had  that 
power — was  anybody  else  at  the  site  there  who  had 
power  to  obligate  the  Power  Service  Corporation 
on  change  orders? 

A.  1  think  Mr.  Nelson  executed  one  in  the  very 
last  of  the  job. 

Q.     1  am  sorry — 1  didn't  quite  understand  that? 

A.     Mr.  Nelson  executed  one. 

Q.     One   of  the   change   orders'? 

A.     A  work  order,  or  a  change  order. 

Q.  Did  he  have  authority  to  execute  change  or- 
dei's  I 

A.  I  don't  know^  whether  he  had  power  of  at- 
torney, or  not, 

Q.  I  am  asking,  of  your  own  knowledge,  you 
are  the  only  one  that  had  power  to  obligate  the 
plaintiif  on  any  change  orders?  Do  you  know  of 
anybody  else  who  had  such  authority? 

A.     Mr.  Nelson  would  be  in  that  position. 

Q.     He  had  the  power  to  obligate  the  plaintiff? 

A.  He  had  the  same  power  I  did  from  the  com- 
pany. 

Q.  Now,  what  was  the  last  date  of  the  change 
order  ? 

A.     It  was — I  don't  just  recall. 
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Q.     The  16th  of  December,  1944? 

A.    About  that  time ;  yes. 

Q.  That  was  the  date,  Mr.  Borst,  according  to 
what  I  have  here — the  sixteenth  of  December,  1944, 
but  was  issued  [544]  later  than  that,  wasn't  it/ 

A.     Yes. 

Q.     Who  signed  that  change  order  for  the  plain- 

A.  As  I  remember  it,  Mr.  Nelson  did  sign  a 
proposal  or  change  order  for  a  sum  of  money 
dealing  with  the  very  last  piece  of  work  that  was 
brought  up  as  a  change. 

Q.  I  cannot  seem  to  iuid  any  change  order — 
have  you  anythmg  to  show  that  Mr.  Nelson  had 
authority  to  obligate  the  plaintiff  in  this  matter.^ 

A.  No;  except  his  regular,  normal  authority 
fiom  the  company.  He  signed  all  checks. 

Q.  And  do  you  recall  the  date  that  you  made 
requisition  for  tubes'? 

A.     Written  requisition? 

Q.     Yes. 

A.     I  would  have  to  go  back  to  the  exhibits. 

Q.  I  think  it  was  on  August  22nd.  Now,  refer- 
ring to  the  damages,  did  you  have  a  large  turn- 
over on  that  job? 

A.     Not  to  any  marked  degree. 

Q.     That  does  not  mean  anything  to  me. 

A.     Well,  I  would  say  no. 

Q.    What  percentage  did  you  have  of  turn-over? 

A.     I  have  not  made  any  exact  calculation,  but 
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perhaps  twenty  to  thirty  per  cent  of  the  men  were 

not  there  ail  of  tlie  time.  [545] 

Q.  That  is  your  turn-over  of  labor  on  the  whole 
job/  A.     Yes. 

Q.  What  was  the  turn-over  in  boiler  men'/  You 
arc  alleging  damages,  and  you  said  that  when  you 
stopped  work  you  lost  laborers.  That  is  why  I 
asked. 

A.  Well,  the  same  ratio  w^ould  hold  true  for  all 
classes  of  men,  mechanics,  boilermakers  and  all. 

The  Court:  What  was  the  general  turn-over  on 
other  contracts  during  the  war  period?  Did  you 
have  any  ratio,  or  any  fixed  amomit  that  you  fig- 
ured as  turn-over? 

A.  We  had  one  contract  which  happened  to  be 
on  a  shijj  building  job,  and  the  rate  was  higher 
there.  That  contract  had  probably  fifty  per  cent, 
but  they  were  not  getting  the  kind  of  money  that 
they  could  other  places,  and  they  would  just  stay 
until  they  got  something  else. 

The  Court:  What  was  the  figure  that  was  about 
normal  during  this  period  of  time? 

A.  It  would  be  about  thirty  or  forty  per  cent, 
in  my  opinion. 

Q.  (Mr.  Scholz,  continuing:)  My  notes  show 
that  the  first  tune  that  you  claim  that  the  defendant 
had  breached  his  contract  was  on  September  7th, 
1945,  in  a  letter  which  was  not  addressed  to  the 
defendant  / 

A.  That  is  one  of  the  documents  in  which  we  put 
in  that  term.  [546] 
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Q.  Did  you  ever  claim  any  breach  of  contract 
before  September  7th,  1945? 

A.  In  fact,  we  did.  That  was  our  whole  think- 
ing. We  had  not  received  the  tubes  in  time — 

Q.  (Interposing:)  And  you  wrote  letters  that 
you  had  not  received  the  tubes  and  the  headers, 
I  know  that,  but  did  you  make  claim  to  the  de- 
fendant for  damages  by  reason  of  breach  of  con- 
tract? 

A.    We  didn't  put  it  in  those  words.  We  said — 

Q.  (Interposing:)  Yes,  I  know  the  tubes  were 
missing. 

A.  And  we  asked  for  remuneration  and  dam- 
ages. 

Q.    But  that  was  denied?  A.     Yes. 

Mr.  Scholz:    I  believe  that  is  all. 
Cross  Examination 
By  Mr.  Cfibson: 

Q.  As  I  mider stand  it,  Mr.  Borst,  when  you 
came  down  you  brought  Mr.  Nelson  with  you  be- 
cause he  was  one  of  the  oldest  employees  of  the 
corporation?  A.     Yes,  sir. 

Q.  And  during  your  absence  Mr.  Nelson  would 
be  the  next  man  to  succeed  you  in  representing 
the  plaintiff  corporation  in  the  supervisory  work? 

A.     He  was  the  superintendent.  [547] 

Q.  He  was  the  next  m  rank  of  importance  in 
the  staff  of  men  that  you  had  at  Sunflower? 

A.  Yes ;  he  was,  in  effect,  but  as  far  as  handling 
the  work  was  concerned,  he  was  the  superintendent. 

Q.     He  was  the  superintendent,  and  you  actually 
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were  the  project  manager.  Would  you  say  that  was 

correct  ? 

A.  1  was  still  acting  in  my  own  capacity  as 
Chief  Engineer,  and  doing  the  best  I  could  to 
work  this  through. 

Q.  So  that  you  came  down  here  when  you  w^ere 
notified  that  you  had  gotten  the  bid — that  you 
were  successful,  and  when  you  came  to  Smitiower 
the  thought  was  by  you  and  the  officers  of  the 
corporation  that  during  your  absence  from  the  pro- 
ject Mr.  Nelson  would  take  over? 

A.  During  the  tune  I  was  there  he  was  in  actual 
charge. 

Q.  And  during  your  absence  from  Sunflower 
who  would  be  in  charge  of  this  contract  on  behaiJ" 
of  the  Power  Service  Corporation? 

A.    Mr.  Nelson. 

Q.  And  that  was  the  thought  you  had  at  the 
time  you  took  Mr.  Nelson  down  'i  A.     Yes. 

Q.  He  went  down  there  mmiediately  following 
the  notice  that  you  were  the  low  bidder,  when  you 
A\'ent  down  about  the  eleventli  or  twelfth,  or  thir- 
teenth, of  July?  [548] 

A.     Yes,  sir. 

Q.  My  impression  w^as  that  you  came  by  auto- 
mobile, was  he  with  you?  A.     Yes,  sir. 

Q.  You  came  down  first  to  bid  on  this  job,  and 
to  look  it  over  in  compliance  with  a  telephone 
request.  Did  you  bring  Mr.  Nelson  with  you  at  that 
time?  A.     No,  sir. 

Q.     You  did  come  down  hi  reply  to  a  request/ 

A.    Yes. 
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Q.  Two  gentlemen  came  with  you,  one  was  Mr. 
l>rockliott*,  I  believe  ?  A.    Yes,  sir. 

Q.  And  the  other  I  think  you  said  was  Mr. 
Forkey  ?  A.     Yes,  sir, 

Q.     Were  these  gentlemen  engineers? 

A.  They  are  registered  engineers,  graduated  and 
registred  in  the  state  of  Minnesota. 

Q.  They  were  the  ones  that  assisted  you  in  com- 
piling the  data  from  which  you  finally  submitted 
that  bid?  A.     That  is  correct. 

Q.  Now,  back  at  the  home  office,  what  does  the 
office  force  consist  of  back  there?  Mr.  Fegels  is  the 
president,  I  understand  ?  [549] 

A.     That  is  right. 

Q.     And  who  is  next  in  command? 

A.    Mr.  Conkey. 

Q.  And  another  gentleman,  I  believe,  was  Mr. 
Gaft'ney?  A.     He  is  the  treasurer. 

Q.     Who  is  the  secretary? 

A.     A.  R.  Howard. 

Q.     Is  that  a  lady,  or  a  man? 

A.     That  is  a  lady. 

Q.    Does  she  put  in  her  time  at  the  office  ? 

A.     Yes,  sir. 

Q.     At  the  home  office  ?  A.     Yes,  sir. 

Q.  And  what  clerical  office  force  did  you  have 
in  1944  in  the  home  office? 

A.  Well,  both  Mr.  Forkey  and  Mr.  Brockhoff 
were  there. 

Q.     They  were  engineers  ?  A.     Yes,  sir. 

Q.     Are  they   full   tune   emplo\'ees  ? 
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A.  Yes,  sir,  of  long  standing,  of  some  twelve 
years — ten  years  at  that  time,  and  under  them  was 
a  regular  crew  (^f  draftsmen  and  junior  engineers, 
of  which  there  would  have  been  about  three  at  that 
time. 

Q.     ^Phree  junior  engineers?  [550] 

A.     Engineers  and  draftsmen. 

Q.     Did  you  have  clerical  help? 

A.     Yes;  we  did  have  a  stenographic  force. 

Q.     How  many  did  you  have? 

A.  There  were  two  gii'ls  in  addition  to  Miss 
Howard. 

Q.     Who  took  care  of  the  books  of  the  company? 

A.     Mr.  Cxaffney. 

Q.     Is  it  Miss,  or  Mrs.  Howard? 

A.     Miss  Howard. 

Q.  Was  she  the  girl  in  charge  of  the  office,  and 
over  these  other  two  young  girls? 

A.     That  is  right. 

Q.     Chief  clerk  in  the  office? 

A.  Secretary  of  the  company  —  she  had  been 
there  for  some  years. 

Q.  Now,  the  j)eoi)le  that  you  have  mentioned, 
]>lus  the  junior  engineers,  are  they  full  time  em- 
])K)yeos,  and  were  they  in  1944?  A.     Yes,  sir. 

Q.     And  the  two  girls?  A.     Yes,  sir. 

Q.     Does  that  compose  the  entire  office  force? 

A.     As  of  that  time,  as  nearly  as  I  can  remember. 

Q.  -Does  Mr.  Fegels  put  in  any  amount  of  his 
time  in  working  [551]  on  these  problems  that  you 
solicit  and  ])ut  through? 
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A.  No;  he  is  retired.  His  residence  is  in  the 
state  of  Texas. 

Q.  He  put  in  a  little  time  in  the  office — I  think 
you  Tuentioned  that  he  came  to  the  plant? 

A.     Yes;  he  did  come  to  the  plant. 

Q.  Now,  Mr.  Conkey,  does  he  put  his  time  in  at 
the  office  or  the  plant?  A.     Yes,  sir. 

Q.  Is  his  time  taken  up  with  the  power  Service 
Corporation,  or  the  Fegels  Construction  company 
work?  A.     With  both. 

Q.     Mr.  Gaffney — how  is  his  time  devoted? 

A.    About  fifty-fifty. 

Q.  Would  the  —  with  the  Fegels  Construction 
Company  and  the  Power  Service  Corporation? 

A.     Yes. 

Q.  Is  the  Fegels  Construction  Company,  as  to 
a  i)oint  of  size  and  the  work  they  do — how  does 
tlieir  work  compare  with  that  of  the  Power  Service 
Corporation  ? 

A.     They  are  considerably  larger. 

Q.  Both  the  Power  Service  Corporation  and  the 
Fegels  Construction  Company,  do  they  occupy  the 
same  office,  or  the  same  quarters?  [552] 

A.  With  the  exception  of  the  drafting  room.  It 
is  entirely  removed. 

Q.  There  was  just  not  room  enough  in  the  build- 
ing, is  that  the  case?  A.     That  is  right. 

Q.     And  you  had  to  move  to  some  other  building? 

A.     Yes,  sir. 

Q.  Do  you  know  the  salary  paid  to  Mr.  Fegels 
for  his  service  to  the  Power  Service  Corporation 
in  1944? 
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A.  I  don't  know  whether  the  statement  shows 
that  definitel3^ 

Q.  No;  the  statement  you  submitted  does  not, 
Init  I  thought  that  you  would  know  what  his  salary 
was  in  the  Power  Service  Corporation. 

A.  I  think  that  I  do  know,  but  I  would  not  be 
able  to  make  a  sworn  statement  as  to  that  fact. 

Q.  What  is  your  best  judgment?  What  is  the 
best  statement  that  you  could  make? 

A.     I  would  say  twenty  thousand  a  year. 

Q.  And  how  about  Mr.  Conkey — I  am  talking 
now  about  the  salaries  in  the  Power  Service  Cor- 
poration. A.     Yes. 

Q.  He  also  gets  a  salary  from  the  Fegels  Con- 
struction Company,  does  he?  A.    Yes.  [553] 

Q.     Now,  how  about  Mr.  Conkey? 

A.  Well,  with  the  same  background  to  my  an- 
swer, it  would  be  about  ten  thousand  a  year. 

Q.  He  puts  in  most  of  his  time  in  the  Power 
Service  Corporation  ? 

A.     No;  with  the  Fegels  Construction  Company. 

Q.  Most  of  his  time  is  put  in  with  the  Fegels 
Construction  Company  ? 

A.  Well,  that  is  probably  nut  an  absolutely  a 
fair  statement. 

Q.  Well,  his  activities  are  divided  between  the 
two  companies?  A.     Yes;  that  is  right. 

Q.  And  the  bigger  volume  of  business  is  with  the 
Fegels  Construction?  A.     Yes,  sir. 

Q.  How  about  Mr.  Gaffney,  do  you  know  what 
his  salarv  is?  A.     I  think  four  thousand. 
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Q.     From  the  Power  Service  Coi'i^oration  ? 

A.     Yes;  I  think  four  thousand  a  year. 

Q.  You  don't  know  what  he  gets  from  the  Con- 
struction Company? 

A.  I  may  be  in  error  in  tliat,  but  I  would  say 
that  it  would  be  about  six  thousand.  His  entire 
salary,  I  would  say.  I  may  be  in  error  with  respect 
to  this  salary,  however.  [554] 

Q.  And  in  addition  to  this,  you  have  a  retire- 
ment program  in  the  of&ce,  and  there  is  some  seven 
thousand  dollars  set  aside  by  the  corporation.  Is 
that  in  payment  of  some  sort  of  blanket  insurance 
for  everybody  in  the  office,  and  is  it  paid  into  an  in- 
surance fund  that  gives  you  a  sum  of  money  after 
a  period  of  years? 

A.  I  think  it  is  the  John  Hancock  Company 
tliat  has  the  insurance — anyway,  I  think  this  is 
paid  to  the  beneficiary  on  the  death  of  the  em- 
ployee, as  well  as  certain  sums  of  money. 

Q.  Do  you,  as  well  as  other  employees,  share  in 
that?  A.     Yes,  I  participate  in  it. 

Q.  The  seven  thousand  dollars,  or  whatever  the 
figure  is,  is  paid  by  the  corporation? 

A.     Yes,   sir. 
'     Q.     And  then  you  pay  in  cei-tain  sums  of  money? 

A.     No,  sir;  that  is  all  by  the  corporation. 

Q.     That  is  all  by  the  corporation  ?  A.     Yes. 

Q.  Under  this  authorization — strike  that,  please. 
Under  this  contract  the  Govermnent  wanted  some- 
one to  be  at  the  site  to  sign  change  orders,  work 
orders  and  to  act  on  behalf  of  the  Power  Service 
Corporation  at  all  times?  [555] 
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A.    That  is  correct. 

Q.  In  connection  with  that,  immediately  uiJon 
your  having  been  selected  as  the  lucky  comx)any 
for  this  contract,  you  were  given — by  that,  I  mean 
your  corporation,  your  corporation  was  required  to 
suppl}^  the  name  of  someone  and  they  designated 
you  for  that  position?  A.     Yes,  sir. 

Q.  I  call  your  attention  to  the  power  of  attorney 
which  3^ou  mentioned,  which  is  dated  July  11th, 
1944,  do  you  recognize  that?  A.     Yes,  I  do. 

Mr.  Gibson:  I  offer  it  in  evidence  as  Defendant's 
Exhibit  "A". 

Mr.  Watts:    I  have  no  objection. 

The   Court:     It  may  be  admitted. 

(Whereupon  document  referred  to  was  mark- 
ed Defendant's  Exhibit  "A"  for  identification 
and  admitted  in  evidence.) 

Mr.  Gibson:    I  will  read  it. 

*'July  11th,  1944. 
"POWER  OF  ATTORNEY 

"I,  D.  B.  Fegies,  President  of  the  Power  Service 
Corporation  do  hereby  certify  that  the  following  is 
a  true  and  exact  copy  of  excerpts  from  the  minutes 
of  [556]  a  special  meeting  of  the  directors  of  Power 
Service  Corporation,  held  at  711  Wesley  Temple 
Building,  Minneapolis,  Minnesota,  at  ten  o'clock  in 
the  morning  of  July  11th,  1944. 

"It  was  stated  by  Mr.  Fegies  that  the  purpose 
of  the  meeting  was  to  authorize  a  representative  of 
the  company  to  act  for  the  company  at  the  site 
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in  the  acceptance  of,  or  signing  of,  change  orders, 
and  payment  estimates,  and  negotiate  price  changes, 
in  connection  with  the  prosecution  of  Subcontract 
Ku.  5  to  F.F.  Construction  Subcontract  No.  5,  prin- 
cipal contract  No.  W-461-Eng-10274,  Power  House 
No.  1  at  Sunflower  Ordnance  Works,  Kansas  City, 
Missouri. 

"After  discussion  it  was  moved,  seconded,  and 
carried  that  W.  Lyle  Borst,  Chief  Engineer,  be  so 
authorized  and  that  his  signature  on  such  above 
listed  documents  be  binding  upon  the  corporation. 

"Carried." 

This  is  signed  ''D.  B.  Fegles,  President,  and  is 
subscribed  and  sworn  to  before  a  Notary  Public. 
This  is  his  signature  is  it,  Mr.  Borst? 

A.     Yes. 

Q.  You  know  that  you  have  to  have  a  similar 
document  so  [557]  there  will  be  someone  in  the  pro- 
ject to  represent  any  subcontractor? 

A.     Yes,  sir. 

Q.  And  you  contemplate  that  Mr.  Nelson,  dur- 
ing your  absence,  would  fill  in  that  position  and  be 
authorized  by  the  company?  A.     Yes,  sir. 

Q.  Why  wasn't  he  authorized  at  that  tune,  if 
you  contemplated  spending  only  a  title  time  on  the 
job,  or  wasn't  it  a  fact  that  you  intended  to  put 
in  your  whole  time  on  the  job? 

A.  Well,  the  paper  was  made  out  to  me  since  I 
was  going  down  there  without  any  definite  under- 
standing that  I  would  be  there  continuously. 

Q.     But  you  made  the  statement  asking  for  nine- 
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ty  days   for  yourself  based   on  the   fact  that   the 

contemplation  was  to  put  in  a  vevy  little  time  there  ? 

A.  If  we  had  been  able  to  do  it,  we  would  have 
followed  through  with  a  similar  document  wdth  Mr. 
Nelson. 

Q.  Then  you  did  plan  on  staying  all  of  the 
time,  and  then  you  would  get  another  document — 
it  wasn't  your  contemplation  that  3^ou  would  spend 
only  a  j^art  of  the  time  there  when  your  powder  of 
attorney  Avas  executed  on  July  11th? 

A.  That  was  done  just  for  immediate  satisfac- 
tion that  [558]  I  was  there  in  that  capacity  at  that 
time. 

Q.  Was  there  ever  an  authorization  similar  to 
that  sent  to  the  defendant  under  your  contract  to 
have  someone  else  rej^resent  your  company? 

A.  We  didn't  follow  through,  in  view  of  my 
staying  on. 

Q.  At  the  begimiing  of  your  time  there  at  Sun- 
tiow^er,  about  the  first  thing  you  did  was  to  start 
working  on  the  preparation  of  the  inventory? 

A.     Yes,  sir. 

Q.  And  you  discovered  immediately  the  absence 
of  these  tubes  ? 

A.  As  a  result  of  the  advice  from  Major  Mat- 
thews. 

Q.  It  wasn't  until  August  22nd  that  you  tiled 
a  specific  request  with  the  defendant  designating 
by  name  and  describing  the  items  of  tubes  that 
you  needed  and  had  ascertained  were  short? 

A.     That  was  a  confirmation  of  the  fact  that  we 
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found  them  short,  and  we  wanted  to  be  on  record 

to  the  effect  that  they  were  short. 

Q.     When  did  you  i)ut  in  the  requisition? 

A.  The  requisition  was  made  for  these  inmiedi- 
ately  upon  the  matter  becoming  common  knowledge. 
I  determined  the  material  was  on  order,  and  for 
the  moment  it  seemed  to  me  that  that  would  suffice, 
and  r  left  it  stand  at  that.  [559] 

Q.  Under  the  terms  of  the  contract  were  you 
not  required  to  immediately  make  a  list  and  requisi- 
tion from  the  defendant  who,  mider  his  contract, 
and  under  the  orders  of  the  A-E-M  was  to  supply 
the  material  himself,  or  through  others,  that  is, 
the  materials  which  you  needed? 

A.     That  is  true. 

Q.  In  compliance  with  that,  when  did  you  give 
hhn  the  tirst  requisition  for  boiler  tubes? 

A.  The  first  requisition,  in  effect,  was  put  out 
immediately  after  the  fourteenth,  because  that  is 
when  this  whole  thing  became  known,  and  the  re- 
quest was  therefore  made  in  effect. 

Q.  When  you  say  "in  effect"  you  mean  that 
you  notified  them  that  there  was  some  tubes  short? 
You  didn't  notify  them  whether  there  were  tubes 
that  were  three  feet  long,  twenty-five  feet,  or  forty 
feet  long,  missing,  whether  they  had  fins  on — ^now, 
Mr.  Borst,  don't  they  each  have  a  number  to  iden- 
tify them?  A.     That  is  right. 

Q.  Did  you  make  such  a  request  on  the  14th  of 
July  when  you  found  there  were  tubes  missing? 

A.     No :  I  found  out  that  the  material  was  short. 
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and  the  fact  was  known  to  all  of  the  agents,  that 
it  was  short,  and  therefore  it  seemed  to  me  that 
the  situation  was  well  known  at  the  moment,  and 
it  seemed  the  natural  thing  that  it  would  be  coming 
foiward  as  a  result  of  the  orders  w^hich  were  on 
file  [560]  for  the  material. 

Q.  Did  you  ascertain  with  reference  to  that  that 
the  tubes  that  you  were  talking  about  were  all  of 
the  tubes  that  you  needed  for  the  job? 

A.  We  ascertained  that  these  tubes  were  the 
tubes  that  were  missing  at  that  time. 

Q.  From  whom  did  you  ascertain  that  informa- 
tion ? 

A.  From  the  Combustion  Engineering  Com- 
pany's representative,  Mr.  Bennett. 

Q.  Did  you  see  the  list  of  the  tubes  that  they 
were  trying  to  procure? 

A.  I  saw  the  list  that  he  had  in  his  files,  that 
he  brought  on  the  job,  and  I  discussed  it,  and  I 
made  certain  about  it,  and  said  that  these  w^ere 
the  tubes  that  we  were  needing,  and  I  saw  that 
they  were  forthcoming,  or  was  so  advised. 

Q.  How  did  you  know  that  these  were  the  tubes 
that  you  needed  when  you  had  not  completed  your 
inventory,  which  would  give  you  the  tubes  on  hand 
— as  a  matter  of  fact,  you  knew  only  that  some 
tubes  were  ordered,  and  you  assumed  that  those 
were  the  tubes  that  you  needed;  isn't  that  the  situ- 
aation  ? 

A.  Prior  to  the  time  that  we  wrote  the  letter 
X^utting  it  doAvn,   or  listing  it,   or  a   confirmation 
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of  the  requisition,  we  had  gone  througli  the  pro- 
cess of  handling  the  tubes,  and  doing  [561]  some 
cleaning  and  sorting  them  out,  to  the  point  that 
I  made  a  definite  determination  of  our  require- 
ments. 

Q.  You  remember  the  testimony  read  into  the 
record  by  Mr.  Watts  from  the  deposition  of  D.  C. 
Smith  in  which  he  said  the  tubes  were  put  in  stand- 
by condition,  and  that  they  were  put  in  condition 
for  ready  assembling;  w^as  that  his  testimony,  Mi*. 
Borst? 

A.  In  general,  it  was.  I  think  that  was  true, 
generally.  I  don't  recall  the  exact  wording. 

Q.  Ajid  why  did  it  take  you  from  the  14th  of 
July  until  the  22nd  of  August  before  you  could 
get  a  list  of  the  tubes  you  needed?  You  were  able 
to  go  and  get  them  from  the  engineer's  office,  or 
elsewhere,  and  why  did  you  take  that  length  of 
time  I 

A.  This  operation  was  so  effectively  covered  by 
the  diligence,  care  and  exactness  of  the  Combustion 
and  the  Hercules  people  that  it  didn't  seem  neces- 
sary. 

Q.  But  to  follow  the  terms  of  your  contract  it 
was  % 

A.  That  is  right,  but  it  didn't  imtil  I  finally 
got  the  information  from  Mr.  Hagan  that  perhaps 
it  would  be  necessary  form  of  record  to  have  on 
file. 

Q.  You  failed  to  get  the  requisition  for  the 
tubes  in  until  Mr.  Hagan  wrote  you  three  or  four 


448  Power  Service  Corporation  vs, 

(Testimony  of  W.  Lyle  Borst.) 
times  and  insisted  that  you  bring  this  up  to  date? 
Your  last  tubes  were  not  ordered  mitil  the  ninth 
of  September?  [562] 

A.  The  requisition  to  complete  the  record  as  a 
result  of  Mr.  Hagan  asking  us. 

Q.  Don't  you  know  that  the  defendant  Joslin 
could  not  take  any  action  to  expedite  any  material 
unless  it  was  designated  or  described? 

A.  i  was  certainly  satisfied  that  the  material 
was  forthcoming,  and  that  he,  in  turn,  through  the 
Hercules  people  was  making  an  effort  to  get  them. 

Q.  But  by  your  failure  to  follow  your  contract 
it  made  it  impossible  for  Mr.  Joslin  to  know^  what 
to  ask  for — because  of  your  failure  to  have  a  speci- 
fic list  of  the  siDecific  items,  it  was  impossible  for 
him  to  know  just  what  to  ask  for  in  order  to  put 
the  pressure  of  urgency,  or  to  get  the  proper  officer 
to  act,  because  you  didn't  get  your  list  prejDared? 

A.  There  was  a  list  established  by  the  Hercules 
people  at  the  outset. 

Q.     When  did  you  find  out  about  that  list? 

A.  Within  a  day  or  two  after  my  conference 
with  Major  Matthews. 

Q.     Bid  you  get  a  copy  of  that  list? 

A.     No,  sir. 

Q.  Bid  you  compare  it  with  your  inventory  so 
that  you  could  follow  up  with  a  requisition  to  Mr. 
Joslin  mider  your  contract?  [563] 

A.     No,  sir. 

Q.  Have  you  the  requisition  covering  all  of  these 
materials  ^ 
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A.     Exhibit  20,  or  19—1  think  20. 

Q.  As  I  understood  from  your  testimony  pre- 
viously— I  am  now  holding  Exhibit  20 — from  the 
testimony  you  gave  at  the  time  this  exhibit  was 
olfered  in  evidence  I  understand,  Mr.  Borst,  that 
this  is  a  file  of  your  carbon  copies  of  the  requisi- 
tions for  missing  material  that  you  made  to  Cory- 
Joslin  under  the  terms  of  your  contract? 

A.     Yes,  sir. 

Q.  It  starts  out  on  July  25th,  1944,  Material 
Requisition  No.  1,  in  which  you  made  up  a  list  of 
some  items'.^  A.     That  is  right. 

Q.  And  on  August  19th  you  finally  got  to  requi- 
sition No.  26,  and  it  says,  "As  a  matter  of  record, 
we  wish  to  confirm  our  verbal  advice  on  the  short- 
age of  water-wall  tubes  for  boilers  No.  1,  No.  2  and 
No.  3.  The  tubes  were  found  to  be  short  on  July 
14th,  1944,  and  the  matter  discussed  with  Major 
Matthews,  Captain  Overesch,  Mr.  D.  C.  Smith  of 
Lozier,  Broderick  &  Gordon,  and  Mr.  Ralph  J. 
Jung  of  Cory-Joslin  &  Macnson. 

"These  tubes  to  be  furnished  by  Combustion 
Engineering  Company  are  as  follows:  Three  each 
r-4R-L  3  inch  by  two  hundred  inch  furnace  tubes," 
and  then  there  follows  a  long  list  of  the  same 
things.  These  were  furnace  tubes.  Later  on  were 
there  [564]  some  boiler  tubes,  the  boiler  tubes  you 
are  complaining  of? 

A.    Water-wall  tubes  are  furnace  tubes. 

Q.     That  was  the  first  day  you  gave  your  list? 

A.     That  is  the  formal  requisition  confirmins'  it. 
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Q.  On  September  5th  you  made  a  supplemental 
list? 

A.     That  was  for  materials  fomid  defective. 

Q.     And  that  was  for  water-wall  or  boiler  tubes  i 

A.     I  think  you  are  right. 

Q.  You  say  that  you  required  some  thirty-seven 
tubes,  those  were  required — this  is  dated,  Mr.  Borst, 
September  1st,  1944,  and  covers  about  thirty-four 
tubes,  as  1  add  them  up? 

A.     Those  are  boiler  tubes  proper. 

Q.     Those  were  replaced,  defective  tubes'? 

A.     Yes,  sir. 

Q.  You  completed  the  inventory  about  what 
date  ? 

A.  The  major  portion  of  the  work  was  done 
about  September  9th.  There  were  some,  however — 
several  additional  ones  outside  of  those. 

Q.  Of  the  total  amount  of  tubes  that  were  short 
— there  were  some  seven  hundred  odd  tubes  re- 
quired for  the  three  boilers'^  A.    Yes,  sir. 

Q.  And  possibly  about  one  tliTrd  of  them  short? 
That  is  about  220  or  216?  [565] 

A.     Yes,  sir;  I  think  that  is  right. 

Q.  If  I  understand  you  correctly,  those  were 
some  of  the  most  important  items  that  you  needed 
first  in  the  construction  of  this  job? 

A.  They  w^ere  vital,  along  about  the  third  step 
of  the  work. 

Q.  Knowing  that  you  could  not  proceed  further 
you  waited  from  the  14th  of  Jmie  about  seven 
weeks  before  you  made  a   requisition? 
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A.  Well,  my  asking  for  the  tubes  had  jjeeii  done, 
and  this  was  a  confirmation  of  the  situation,  and 
that  part  would  be  only  a  formal  record  that  the 
tubes  were  comiiag  forward. 

The  Court:  You  experienced  no  delay  until  that 
time? 

A.  Yes,  I  had  been  delayed  in  August,  but  I 
had  gotten  some  tubes  that  I  had  requisitioned 
by  that  time. 

The  Court:  I  thought  your  testimony  was  that 
August  29th  was  the  first  time  that  you  experienced 
any  delay?  A.     I  think  August  17th. 

The  Court:  We  will  adjourn  at  this  time  until 
ten  o'clock  tomorrow  morning. 

March  26th,  1947,  10:00  a.m. 

Q.  (Mr.  Gibson,  continuing:)  Mr.  Borst,  I  am 
calling  your  attention  now^  to  Exhibit  which  has 
been  marked  12- A,  and  I  presume  it  is  admitted  it 
is  a  letter  written  August  15th,  1944,  and  signed  by 
Mr.  Hagan,  on  behalf  of  the  A.E.M.,  and  it  is  di- 
rected to  you.    The  subject  is  "Material  shortages." 

"Attention:  Mr.  Borst: 

"Subject:     Material  shortages. 

"Gentlemen: 

"Receipt  is  acknowledged  of  your  requisitions 
numbered  one  to  thirteen,  the  latter  being  dated 
August  11th,  1944.  We  assume  that  the  above  requi- 
sitions represent  all  of  the  shortages  of  materials 
required  for  completion  of  your  contract  on  Power 
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House  No.  1,  and  that  the  same  are  the  result  of  a 
complete  inventory  made  by  you  in  accordance  with 
paragraph  5-04  (b)  of  your  contract. 

"If  the  above  requisitions  do  not  cover  all  of  the 
shortages  we  should  be  advised  at  once  of  any  fur- 
ther material  requirements  so  that  the  progress  of 
the  work  will  not  be  delayed.  In  accordance  with 
the  above  mentioned  paragraph  of  your  contract,  a 
complete  inventory  was  to  have  been  prepared  im- 
mediately upon  starting  your  work  so  that  short- 
ages could  be  determined.  [567] 

Yours  very  truly, 

WILLIAM  S.  LOZIER,  INC., 
BRODERICK  &  GORDON, 
J.  S.  HAG  AN." 

You  remember  receiving  that  letter? 

A.     Yes,  sir. 

Q.  T  call  your  attention  to  a  letter  from  ^ou 
to  the  A.-E.-M.,  attention ;  Mr.  Hagan,  and  that  is 
dated  August  16th,  1944,  in  which  reference  is  made 
to  the  letter  which  I  just  read,  which  was  dated 
August  15th;  is  that  correct?  A.     Yes,  sir. 

Mr.  Gibson :  At  this  time  I  offer  this  letter  in 
CAndence  as  Defendant's  Exhibit,  which  is  next  in 
order.    I  imagine  it  is  Exhibit  ''B". 

(AVhereupon  document  referred  to  was 
marked  Defendant's  Exhibit  "B"  for  purposes 
of  identification. 

Mr.  Watts:     We  have  no  objection. 
The  Court:     It  may  be  admitted. 
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(Whereupon  Defendant's  Exhibit  ''B",  for 
identification,  was  admitted  in  evidence.) 

Mr.  Gibson:     It  is  as  follows: 

''Sunflower  Ordnance  Works, 
August  16th,  1944. 

"William  S.  Lozier,  Broderick  &  Gordon, 

Sunflower  Ordnance  Works,  [568] 

Box  No.  36, 

Kansas  City,  Missouri, 

''Attention:  Mr.  J.  S.  Hagan,  Chief  Engineer. 

' '  Gentlemen : 

''Reference  to  your  letter  of  August  15th  rela- 
tive to  requisitions  for  material.  We  find  upon 
coming  on  this  work  that  there  are  no  complete 
lists  of  materials,  bills  of  materials,  or  ship] )i Tig- 
lists  available  from  which  to  work  in  preparing  our 
requisitions.  These  bills  of  materials  would  nor- 
mally have  been  available.  In  view  of  this  we  find 
it  necessary  to  make  up  an  entire  new  list  of  ma- 
terials. Preparing  this  form  from  the  drawings 
and  field  observations.  This  is  a  major  piece  of 
work  and  is  being  carried  on  at  this  time,  and  our 
inventory  is  checked  against  this  bill  of  materials. 
We  are  endeavoring  to  complete  this  requisition  as 
rapidly  as  possible. 

"Yours  very  truly, 

POWER  SERVICE  CORPORATION, 
W^.  Lyle  Borst." 
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Tlie  letter  of  August  15th  which  is  mentioned, 
is  the  one  that  I  read  previously?  A.     Yes. 

Q.  Now  that  letter,  Exhibit  B  which  I  just  com- 
pleted reading  you  sent  in  reply  to  the  letter  of 
August  15th?  A.     Yes,  sir.   [569] 

Q.  Your  contract  required  that  you  make  an  in- 
ventory with  reference  to  furnishing  material  lists, 
or  purchase  orders? 

A.     There  was  no  specific  mention  of  it. 

Q.  Now  then,  Mr.  Borst,  this  letter  I  show  you, 
— I  asked  you  to  produce  the  letter,  that  is  the 
original  letter,  and  you  stated  that  you  didn't  have 
it,  but  had  no  objection  to  this  copy? 

Mr.  AVatts:     That  is  right,  Mr.  Gibson. 

Q.  (Mr.  Gibson,  continuing:)  I  call  your  atten- 
tion to  a  letter  of  August  19th  and  ask  you  if  you 
received  the  original  of  that  letter? 

A.     That  is  right. 

Mr.  Gibson:  I  offer  this  as  Defendant's  Exhibit, 
the  next  number  in  order. 

(Whereupon  dociunent  referred  to  was 
marked  Defendant's  Exhibit  '^C"  for  purposes 
of  identification.) 

Mr.  Watts:     We  have  no  objection. 

The  Court:  It  may  be  admitted,  and  that  is 
Exhibit  ^'C". 

TJie  Clerk:     That  is  right,  your  Honor. 

(Whereupon  Defendant's  Exhibit  "C"  for 
identification,  was  admitted  in  evidence.) 

Q.  (Mr.  Gibson,  continuing:)  This  letter  is 
dated  August  [570]  19th,  1944,  and  is  addressed  to 
the   Power   Service    Corporation,    Sunflower   Ord- 
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nance  Works,  DeSoto,  Kansas,  Attention,  W.  LyU^ 

Borst,  Chief  Engineer.     The  subject  is  '^ Material 

and   Equipment   Inventory,   Power   House   No.    1, 

Building  154-1,"  and  is  as  follows: 

^'Gentlemen: 

''In  your  letter  of  August  16th,  1944,  you  state 
that  there  were  no  complete  lists  of  materials,  bills 
of  materials,  or  shipping  lists  available  from  which 
to  work  in  preparing  your  requisitions. 

"You  were  given  a  list  of  materials  and  equip- 
ment together  with  their  respective  list  numbers 
and  purchase  order  numbers,  which  had  been  fui'- 
nished  and  delivered  on  the  plant  site  by  the  Her- 
cules Powder  Company.  This  list  was  complete  ac- 
cording to  the  Hercules  Powder  Company's  rec- 
(nds.  However,  it  was  known  that  some  materials 
had  been  borrowed  from  Power  House  No.  1  inven- 
tory l)y  the  Hercules  maintenance  and  operating 
departments,  and  others,  that  there  was  no  definite 
record  of  just  what  materials  had  been  taken.  That 
was  one  reason  for  requiring  a  complete  field  check 
of  the  mate]'ials  and  equipment  inventory  by  the 
subcontractor. 

"There  was  no  detail  list  available  for  the  Com- 
bustion Engineering  Company  equipment  nor  for 
the  W.  K.  Mitchell  [571]  Company  piping. 

"Very  Truly  Yours, 

AVILLIAM  S.  LOZIER,  INC., 
BRODERICK  &  GORDON." 

signed  by  "J.  S.  Hagan."     Do  you  remember  re- 
ceiving that  letter  in  connection  with  this  matter? 
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A.    Yes,  sir. 

The  Court:     What  date  is  that  letter? 

Mr.  (libsoii:  August  19th,  following  the  letter 
written  by  Borst  of  August  16th. 

Q.  (Mr.  Gibson,  continuing:)  In  other  words, 
Mr.  Hagan  railed  attention  to  the  reason  for  mak- 
ing' the  list?  A.     Yes;  that  is  right. 

Mr.  Gibson :  I  am  now  reading  from  Exhil)it 
14-A,  which  is  a  letter  from  the  A.-E.-M.,  signed  ]iy 
Mr.  Hagan,  Chief  Engineer: 

^'August  22nd,  1944, 
''Power  Service  Corporation, 
Sunflower  Ordnance  Works, 
DeSoto,  Kansas. 

''Attention:  W.  Ly1e  Borst,  Chief  Engineer. 

"Subject:     Defective  boiler  tubes. 
'' Gentlemen: 

''We  have  been  advised  that  in  the  process  of 
[572]  cleaning  up  ])oiler  tubes  for  Power  House 
No.  1—'^ 

Q.  (Mr.  Gibson,  continuing:)  Building  No.  1, 
that  ^^•as  the  number  that  was  allocated  to  the  power 
house  that  is  in  question  here? 

A.     Yes,  sir;  that  is  right. 

Q.     All  the  buildings  had  a  number? 

A.     Yes,  sir. 

Q.  And  this  building  was  identified  by  this  "No. 
1'',  that  is  Power  House  No.  1,  and  building  No. 
154-1?  A.     I  presume  that  is  true. 

Mr.  Gibson:  I  will  continue  with  the  letter: 
''Building   No.    154-1,   some   defective   tubes   hav;' 
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been  encountered.  It  is  our  understanding  that  the 
Hercules  Powder  Company  has  placed  an  order  for 
the  number  of  tubes  that  have  been  found  defec- 
tive to  date,  which  would  cover  your  })res(nit  re- 
quirements. 

''In  order  that  the  number  of  defective  tubes  thuf 
will  be  required  to  be  replaced  in  all  three  boilers 
can  be  determined,  the  remaining  tubes  that  have 
not  been  examined  at  this  time  should  be  cleaned  up 
at  once  so  no  delay  will  ensue.  Any  delay  caused 
by  the  number  of  defective  tubes  not  being  deter- 
mined must  be  absorbed  by  the  Power  Service  Cor- 
poration. 

Very  truly  yours.  [573] 

WILLIAM  S.  LOZIER,  INC., 
BRODERICK  &  GORDON." 

This  indicates  a  number  of  copies  of  this  letter 
sent  to  the  Resident  Engineer,  R.  N.  Wheel ock, 
F.  Y.  Wedlick,  L.  J.  Neubauer,  Power  Service  Cor- 
poration. 

Q.     Do  you  remember  receiving  that  letter? 

A.     Yes,  sir. 

Q.  Does  that  not  create  a  little  difference  in  the 
handling  of  tubes  foimd  short  on  the  inventory  as 
compared  with  defective  material  which  required 
]'eplacement,  so  far  as  the  contractor  was  con- 
cerned ? 

A.  There  were  tubes  determined  as  being  mis- 
used, or  mis-handled  upon  taking  off  this  grease. 

Q.  The  contract  provides  that  defective  material 
is  to  be  replaced  by  the  contractor? 
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A.     That  is  right. 

Q.  Now,  with  reference  to  the  material  that  was 
absent  from  the  plaintiff's  inventory,  that  was  to 
show  til  at  wliich  was  absent  so  that  a  requisition 
eould  be  put  in  on  it  to  give  Mr.  Joslin,  or  others, 
an  opportunity  to  procure  those  items;  isn't  that 
right?  A.     Yes,  sir;  T  think  that  is  right. 

Q.  T  am  now  referring  to  the  provisions  of 
clause  5-04  (b)  of  the  contract,  which  clause  pro- 
vides for  an  inventory  [574]  of  materials  to  show 
the  shortage,  a  list  of  all  of  the  materials,  and 
]u-ovides  that  this  shall  be  complete.  Now  then, 
the  contract  provides  that  if  through  carelessness 
of  yours  you  break  any  of  the  materials  that  you 
hnd  to  replace  this  at  your  own  expense;  is  that 
right?  A.     Yes,  sir. 

Q.     That  point  was  not  raised? 

A.     No,  sir;  I  think  not. 

Q.  Now,  I  call  your  attention  to  a  letter  which 
is  dated  August  26th,  addressed  to  the  Power  Serv- 
ice^ Corporation  for  the  attention  of  Mr.  W.  Lyle 
Borst.  The  subject  is  ''Inventory,"  and  it  is  signed 
by  Mr.  Hagan  for  the  A.-E.-M. 

]\rr.  Gibson:  I  offer  it  as  Defendant's  Exhibit 
*'D". 

(^Yhereupon  dociunent  referred  to  was 
marked  Defendant's  Exhibit  ''D"  for  identifi- 
cation.) 

Mr.  AYatts:     No  objection. 

The  Court:     It  may  be  admitted. 
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(Wliereupon  Defendant's  Exhibit  "D"  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Q.  (Mr.  Gribson,  continuing:)  Do  you  remem- 
ber receiving  the  original  of  this  letter,  Mr.  Borst? 

A.     Yes,  sir. 

Mr.  Gibson:     The  letter  is  as  follows: 
* '  Gentlemen : 

"To  date  we  have  thirty-three  of  your  requisi- 
tions [575]  listing  shortages  of  material  that  is  to 
he  furnished  you  under  your  contract.  The  last 
requisition  is  dated  August  23rd. 

"In  order  that  all  shortages  may  be  determined 
in  sufficient  time  that  the  required  materials  may 
he  placed  at  your  disposal  it  is  imperative  that  your 
inventory  be  completed  at  the  earliest  possible  date 
as  required  by  paragraph  5-04  (b)  of  your  contract. 

"If  this  inventory  has  not  been  completed  to 
date,  we  request  that  the  same  be  completed  at  once 
and  a  list  of  all  material  shortages  be  in  our  hands 
on  or  before  September  9th,  1944. 

Very  truly  yours, 

WM.  S.  LOZIER,  INC.,  BRODERICK 
&  GORDON." 

That  is  signed  by  Mr.  Hagan. 

Q.     Do  you  remember  receiving  that  letter? 
A.     Yes,  sir. 

Q.  After  you  were  on  this  job  for  a  while,  Mr. 
Borst,  did  you  receive  a  letter  in  which  you  were 
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instructed, — Strike  that,  please,  Mr.  Reporter.  Did 

you  get  the  inventory  completed  by  September  9tli, 

1944? 

A.  A]]  the  basic  material  was  esta])lished  hy 
tliat  date;  yes,  sir.  [576] 

Q.  When  you  say  ''basic  material,"  you  mean 
material  necessary  to  complete  that  part  of  the 
contract? 

A.  Well,  there  was  this  fact,  that  in  the  final 
windup  we  foimd  some  items  in  the  nature  of  cer- 
tain! appurtenances  and  a  certain  piece  of  machin- 
ery,— for  example,  we  will  take  the  soot  blower, 
which  was  a  particular  deface  in  this  job,  and  in 
,<2()in^'  over  the  material  on  the  floor  there  we  would 
count  all  of  the  elements  and  parts  required  actu- 
ally going  into  this  device,  but  when  it  came  to 
actually  putting  it  up  we  would  find  possibly  some 
little  casting  was  missing,  and,  as  I  say,  in  winding 
up  these  jobs,  that  would  be  the  result, — some  little 
casting  would  be  missing  which  did  not  show  u]) 
before,  or  which  we  thought  were  there  in  sufficient 
<]uantities,  and  in  cases  of  this  kind  it  would  bo 
(Icterniined  that  there  was  a  shortage.  Now,  that 
•A  as  the  type  of  equipment  that  might  show  up  after 
that   time. 

Q.  T  have  a  letter  here,  Mr.  Borst,  which  has 
l)een  marked  as  Defendant's  Exhibit  "E"  for  iden- 
tification. It  is  dated  August  31st,  1944,  and  is 
from  the  Power  Service  Corporation,  signed  by 
W.  Lyh^  Borst,  addressed  to  Lozier,  Broderick  & 
Gordon,  Sunflower  Ordnance  Plant,  Kansas  City, 
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Missouri,   for  the  attention  of  Mr.   Hagan.     Tlu» 
subject  is  '^ Defective  Boiler  Tubes."    Is  that  your 
sio-uatui-e  ou  that  Iptter?  A.     Yes.     [577] 

(Whereupon  document  referred  to  was 
marked  Defendant's  Exhibit  ^'E",  for  purposes 
of  identification.) 

Mr.  Gibson:  Wc  offer  it  in  evidence  as  Defend- 
ant's Exhibit  ''E". 

Mr.  Watts:     No  objection. 

Tbe  Court:     It  may  be  admitted. 

(Whereupon  Defendant's  Exhibit  "E"  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Mr.  Gibson:     This  letter  is  as  follows: 

* '  Gentlemen : 

''Reference  to  your  letter  of  AugTist  22nd  r(»- 
Gfarding  the  checking  of  boiler  tubes,  we  wish  to 
:\dvise  that  these  tubes  have  now  been  checked,  and 
a  requisition  issued  for  the  deficiency.  This  o])(U'a- 
tion  required  considerable  more  work  in  the  way  of 
cleaning  the  tubes  in  order  to  properly  inspect 
them  than  w^ould  have  been  necessary  from  the 
standpoint  of  erection  only. 

Very  truly  yours, 

POWER  SERVICE  CORPORATION." 

Q.  Based  upon  that  letter  dated  August  31st 
stating  that  you  had  requisitioned  the  material,  or 
the  tubes,  you  mean  by  that  that  they  were  going 
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on  the  way.  Now,  on  September  1st  certain  mate- 
rial was  requisitioned,  and  that  was  on  requisition 
No.  43,  which  was  dated  September  1st.  Is  that  the 
same, —  ['')78]  or  are  those  the  same  tubes  that  you 
refer  to  in  the  letter  of  August  31st  ? 

A.     I  think  that  is  the  exhibit. 

Q.     Are  you  sure  of  that,  Mr.  Borst? 

A.  Yes;  I  am.  I  might  have  dictated  them  one 
day  apart. 

Q.  In  response  to  a  letter  from  the  Chief  Ene^i- 
neer,  Mr.  Hagan,  did  you  ever  write  a  letter  stat- 
ing that  you  had  completed  your  inventory  in  re- 
s])onse  to  the  directive  to  get  the  inventory  in  b}' 
September  9th? 

A.  I  don't  remember  whether  I  ^vrote  a  letter 
exactly  of  that  wording,  or  not. 

Q.  You  continued  to  send  in  requisitions  clear 
on  u]),  and  possibly  beyond,  the  ninth  of  Septem- 
ber, did  you  not? 

A.  Yes;  there  were  some  requisitions  following 
that. 

Q.  As  a  matter  of  fact,  you  sent  requisitions, — 
I  think  it  is  Exhibit  No.  20,-1  think  that  is  the 
requisition  for  material, — there  is  one  dated  as  late 
as  October  12th,  which  is  more  than  a  month  after 
the  date  given  you  by  the  A.-E.-M.  That  is  requi- 
sition No.  85?  A.     Yes,  sir. 

Q.  So  that  between  the  requisition  which  I  read 
will  ell  was  dated  September  1st,  and  was  requisi- 
tion No.  43,  and  between  the  letter  of  August  31st 
and  October  12th,  you  sent  in  40  or  more  requisi- 
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tions,  almost  as  many  as  you  had  sent  in  before 

that  time?  [579] 

A.  Yes,  sir,  and  I  think  those  dates  are  correct 
as  3^on  have  stated. 

Q.  These  were  for  minor  items,  the  requisitions 
that  were  sent  in  between  August  and  October  12th. 
They  were  all  similar  requisitions,  that  is,  for  simi- 
lar materials,  except  those  couple  in  there  for  tubes 
and  headers.  They  covered  the  type  of  material 
as  you  were  ordering  in  the  nature  bolts^  nuts,  gas- 
kets and  stuff  like  that? 

A.     Yes,  sir;  similar  to  that. 

Q.  Now,  in  order  to  clear  up  a  possible  doubt, 
I  am  calling  your  attention  to  a  letter  of  August 
17th,  1944.  The  subject  is  ''Requisitions,"  and  the 
letter  is  signed  by  Mr.  Hagan.  I  will  ask  you  to 
read  it,  Mr.  Borst,  rather  than  to  clutter  up  the 
record  with  it.  A.     Yes,  sir. 

Mr.  Gibson:  I  ask  that  the  Clerk  give  me  a  des- 
ignation on  this  as  Defendant's  Exhibit  "¥^\ 

(Whereupon  document  referred  to  Avas 
marked  Defendant's  Exhibit  "F"  for  purposes 
of  identification.) 

Mr.  Gibson:     And  I  now  offer  it  in  evidence. 

Mr.  Watts:     No  objection. 

The  Court:     It  may  be  admitted. 

(Whereupon  Defendant's  Exhibit  ^'F"  so 
marked  for  identification,  was  admitted  in  evi- 
dence.)  [580] 

Mr.  Watts:     I  have  no  objection,  Mr.  Gibson,  to 
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any  letter  going  in  the  record  that  was  sent  between 
the  plaintiff  and  the  A.-E.-M.,  or  between  the  plain- 
tiff and  the  contractor,  or  between  the  plaintiff  and 
the  Government. 

Mr.  Gibson :     I  think,  perhaps,  I  shonld  read  this 
letter  into  the  record.    It  is  as  follows: 
'*  Gentlemen: 

"In  the  fntnre  when  you  issue  a  requisition  to 
Cory,  Joslin  &  Macnsons  covering  any  material 
shortages  that  may  exist,  we  wish  you  would  send 
one  copy  to  the  office  of  the  Resident  Engineer, 
marked  for  the  attention  of  R.  H.  Downing. 

"The  copy  addressed  to  Lozier,  Inc.,  Broderick  & 
Gordon  should  be  marked  for  the  attention  of  J.  S. 
Hagan,  Chief  Engineer. 

"It  has  been  requested  by  the  Office  of  the  Resi- 
dent Engineer  that  copies  of  letters  concerning  mat- 
ters of  a  controversial  nature  be  sent  to  that  office 
marked  for  the  attention  of  R.  H.  Downing. 

Very  truly  yours, 

WILLIAM  S.  LOZIER,  INC., 
BRODERICK  &  GORDON." 

That  is  signed  by  Mr.  Hagan. 

Q.  (Mr.  Gibson,  continuing:)  Was  not  the  pur- 
pose of  that  [581]  to  aid  in  bringing  to  the  atten- 
tion of  the  A.-E.-M.,  which  was  Mr.  Hagan,  any 
shortage  so  that  all  speed  possible  could  be  exercised 
in  getting  those  things  because  this  matter  had  been 
dragging  there  at  the  plant  until  August  17th? 
Was  not  that  the  purpose? 
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Mr.  Watts:  Objected  to  as  being  argmnentative. 
I  think  the  Court  can  determine  these  questions. 

The  Court:     He  may  answer. 

A.  I  don't  know  exactly  the  jjurpose,  or  the 
objective  of  the  letter,  but  it  was  true  that  the 
Engineer's  Office  wished  to  be  kept  acquainted  with 
the  [)rogress  of  the  work  at  all  times. 

Q.  Your  first  requisition  was  to  the  defendant, 
Cory- Joslin,  is  that  not  true,  Mr.  Borst? 

A.     Yes,  sir. 

Q.  And  then  Cory-Joslin  in  turn  were  sui)posed 
to  send  them  to  the  proper  source  for  procurement, 
unless  they  procured  the  materials  themselves? 

A.     That  is  right. 

Q.  And  in  order  to  save  time  in  getting  to  Cory- 
Joslin,  or  from  Cory-Joslin  to  the  A.-E.-M.,  and 
theii  to  some  procuring  agency  involved  where  the 
items  would  be  procured  at  a  place  perhaps  Mr. 
Joslin  didn't  know  where  they  were,  was  it  not  the 
purpose  of  this  letter  to  have  the  information  in 
the  [582]  office  of  the  A.-E.-M.,  to  save  delay  in 
getting  it  to  the  proper  department? 

A.  I  am  not  certain  of  the  purpose  of  that 
letter. 

Q.  Was  it  explained  to  you  that  it  was  to  speed 
up  the  production?  A.     No;  it  was  not. 

Q.     What  was  your  interpretation  of  it? 

A.  Well,  I  just  thought  it  was  a  formal  record 
for  the  A.E.M.,  and  the  Government. 

Mr.  Gibson:  I  am  offering  now  in  the  record 
Defendant's  Exhibit  "G".  It  is  dated  August  19th, 
1944. 
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Q.  (Mr.  Gibson,  continuing:)  Did  you  receive 
a  copy  of  that  letter, — I  believe  it  was  read  as  a 
]3art  of  the  deposition  by  Mr.  Watts? 

A.     Yes;  we  received  it. 

Q.    You  did  receive  it?  A.     Yes,  sir. 

(Whereupon  document  referred  to  was 
marked  Defendant's  Exhibit  "G"  for  purposes 
of  identification.) 

Mr.  Gibson:  This  letter  was  read  yesterday,  I 
believe.  It  is  marked  as  Exhibit  ^'G"  now.  It  is 
addressed  to  the  Power  Service  Corporation  for 
the  attention  of  AY.  Lyle  Borst,  and  is  signed  by 
Mr.  Hagan.  The  subject  is  the  contract  that  we 
have  been  discussing  here  for  these  several  days. 
[583]     It  says: 

' '  Gentlemen : 

"This  is  to  advise  that  the  following  procedure 
will  l^e  set  up  to  handle  your  Lump  Sum  Contract 
No.  5  under  Corey,  Joslin  &  Macnsons,"  and  then 
subparagraph  No.  2  reads: 

"Cory- Joslin  will  have  charge  of  the  coordina- 
tion of  your  work  with  other  crafts." 

And  then  it  goes  on, — I  think  it  might  be  of  value 
in  clearing  up  some  of  the  matters  later. 

Q.  (Mr.  Gibson,  continuing:)  Mr.  Borst,  a  part 
of  your  work  under  contract  you  asked  for  permis- 
sion to  sub-let  that  work  to  some  other  concern, 
did  you?  A.     Yes,  sir. 

Q.  And  one  of  the  concerns  was  A.  H.  Bennett 
Company?  A.     That  is  correct. 
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Q.  Wliat  part  of  the  work  did  you  subcontract 
to  them? 

A.  The  work  of  installing  pipe  covering  and  in- 
sulation. 

Q.     AVill  you  explain  that  more  fully? 

A.  Of  all  of  this  piping,  or  we  will  say  piping 
which  was  carrying  steam  or  water,  which  carried 
a  temperature  above  room  temperature, — anything 
over  one  hundred  degrees,  there  was  a  coating  of 
material  applied, — heat  resisting  material, — magne- 
sia or  rock  wool,  or  something  of  that  nature.  [584] 

Q.  And  they  did  the  installing  of  the  pipe  cov- 
ering and  the  insulation?  A.     Yes,  sir. 

Q.     They  had  nothing  to  do  with  the  brick  work? 

A,  There  may  have  been  some  i^hases  of  the 
work  done  by  other  contractors, — the  brick  work 
had  nothing  to  do  with  the  insulation. 

Q.  That  was  a  separate  contractor  that  did  that 
phase  of  the  work;  even  though  it  was  a  part  of 
tliis  original  contract  you  decided  it  was  better  for 
someone  else  to  do  that  work? 

A.  That  is  common  practice  to  have  the  work 
subl3ed. 

Q.  How  much  did  you  pay  them  to  do  that 
work  ? 

x\.  I  don't  remembei'  the  exact  figure,  but  T 
til  ink  in  the  neighborhood  of  $30,000. 

Q.     Can  you  determine  the  exact  tigui'e  on  that? 

A.  I  don't  think  I  have  the  subcontract  records 
here  with  me. 

Q.  And  your  best  figure  on  that  now  is  thirty 
thousand  dollars?  A.    Yes,  sir. 
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Q.  You  had  another  subcontractor,  I  believe, — 
what  was  that? 

A.  That  was  the  Northwest  Fire  Brick  Service 
Company. 

Q.     What  did  they  do?  [585] 

A.  They  installed  the  brick  work  in  connection 
with  the  boiler  proper.  The  brick  work  being  a 
part  of  the  job  that  has  to  do  with  the  housing  of 
the  furnace,  and  the  boiler,  and  the  fire  insido  <^f 
the  boiler. 

Q.     What  was  the  amount  of  that,  if  you  know? 

A.     I  think  that  was  about  $18,000.00. 

Q.     Do  you  have  a  record  of  that  here? 

A.     No,  sir. 

Q.  Now,  as  to  the  work  under  your  contract,  you 
were  responsible  for  the  requisitioning  of  material, 
any  material  to  complete  the  work  of  either  the  sub- 
contractor Bennett  or  the  Northwestern  Fire  Brick 
Service  Company  ?  That  was  the  same  as  your  own 
work?  You  were  responsible  for  requisitions  for 
that  work?  A.    Yes,  sir. 

Q.     That  was  a  part  of  your  contract? 

A.     Yes,  sir. 

Q.  Did  these  subcontractors  operate  simulta- 
neausly  with  you?  A.     Yes,  sir. 

Q.  You  know  that  they  were  still  sending  in 
requisitions  from  the  Bennett  Company  for  miscel- 
laneous items, — calling  your  attention,  Mr.  Borst, 
to  a  letter  of  November  27th,  which  was  after  the 
date  set  for  your  completion  of  this  job,  they  sent 
in  for  material  on  November  25th ;  November  22nd, 
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November  [586]  22nd,  and  November  18tli;  also  on 

November  9th? 

A.  I  would  say,  Mr.  Gibson,  in  respect  to  that, 
that  a  good  deal  of  that  material  resulted  in  the 
inspections,  or  resulted  from  the  procedure  for  the 
reason  that  the  exact  method  of  application,  the 
exact  thickness,  and  the  exact  number  of  layers 
were  established  as  the  w^ork  progressed,  and  by 
reason  of  the  inspection  of  Mr.  Neubauer. 

Q.     Mr.  Neubauer  occupied, — 

A.  (Interposing:)  I  was  not  quite  through 
with  my  answer. 

Q.     I  beg  your  pardon. 

A.  They  were  presumed  to  be  on  the  proper 
approach  to  this  thing,  but  then  it  would  be  decided 
during  the  progress  of  the  work  to  use  more  cover, 
possibly  another  layer  or  so. 

Q.  Mr.  Neubauer  occupied  the  position  formei'ly 
held  by  D.  C.  Smith?  A.     Yes,  sir. 

Q.  And  both  were  employees  of  the  A.-E.-M., 
and  Lozier,  Broderick  &  Gordon,  but  not  of  the 
defendant?  A.     That  is  right. 

The  Court:  Is  this  last  work  that  has  been  re- 
ferred to  here,  work  of  the  subcontractors,  is  that 
tied  in  with  the  operation  of  the  work  which  re- 
quired the  water-wall  tubes  that  are  under  discus- 
sion in  this  suit?  [587] 

A.  It  ties  in,  in  this  respect,  your  Honor:  The 
water- wall  tubes  and  the  installing  of  them,  and  the 
hydrostatic  tests  and  the  putting  in  of  the  brick 
work,  which  was  by  the  Northwestern  Fire  Brick 
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Service  Company,  and  some  of  the  installation  done 
by  the  Bennett  Company,  was  applied  to  the  ex- 
terior of  the  water-wall  and  to  the  boiler  i3roper, 
so  it  was  done  after  we  got  the  water-wall  up. 

Q.  (Mr.  Gibson,  continuing:)  I  ask  you,  Mr. 
Borst,  if  you  received  a  copy  of  the  letter  wliich 
informs  that  as  of  August  21st,  L.  J.  Neubauer  re- 
places D.  C.  Smith  as  engineer? 

A.     That  is  right. 

Q.  Was  that  about  the  date  he  succeeded  Mr. 
Smith? 

A.  Yes.  He  had  been  there  at  Hercules  prior  to 
that  time. 

Q.  Under  the  contract  there  was  a  small  amount 
of  material  that  the  contract  indicates  that  you 
v;ere  to  pay  for?  A.     Yes,  sir. 

Q.  I  think  some  cutting  oil  and  welding  bars. 
Have  you  any  record  of  the  total  amount  of  that 
cost?  A.     I  don't  have  it  here;  no. 

Q.  What  is  your  best  estimate  as  to  what  you 
had  to  expend  in  material  on  this  whole  contract? 

A.  I  don't  have  it  in  my  mind  at  this  time,  but 
in  thinking  back,  I  would  say  four  thousand  to  five 
thousand  dollars, — it  [588]  might  have  been  as 
much  as  ten  thousand,  but  for  the  sake  of  a  figure 
at  the  moment,  I  would  lean  on  the  former. 

Q.  That  is  under  that  part  of  the  contract  whc^-e 
it  says, — clause  5-04,  where  it  says,  ''Material  and 
supplies  incidental  to  the  permanent  construction, 
including  but  not  limited  to,  cutting  oil,  wire,  fuel 
for  construction  equipment,  welding  bars,  and   so 
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on,"  that  is  the  clause  under  which  you  stated  that 

it  was  between  four  and  five  thousand  dollars? 

A.  Just, — that  is  just  a  general  estimate.  I 
would  not  be  positive  as  to  the  amount. 

Q.     Do  you  have  your  labor  paja'oUs  here  ? 

A.     Yes,  sir. 

Q.  Are  you  familiar  with  the  payroll  situation 
there,  particularly  with  reference  to  the  boiler- 
makers?  A.     In  general;  yes. 

Q.  See  if  you  can  answer  this  from  memory, 
Mr.  Borst:  This  first  payroll,  after  you  got  under 
\vay,  you  started  I  believe  before  the  18th  of  July, 
OY  about  that  time,  and  the  first  payroll  was  July 
23rd,— I  think  from  the  16th  of  July  to  the  23rd  of 
July? 

A.  I  think  that  is  correct.  It  would  take  a  little 
time  to  get  it  exactly,  but  I  can  do  it  if  it  is  neces- 
sary.   However,  I  will  accept  that  date. 

Q.  Then  the  next  payroll  was  July  30th.  You 
were  in  [589]  the  process  of  building  up  a  crew, 
including  boilermakers,  at  that  time? 

A.    Yes,  sir. 

Q.  Now,  the  first  tubes  that  you  started  to  work 
on,  and  were  delayed  on,  were  some  time  in  August, 
I  believe.  You  were  leading  up  to  the  point  when 
you  would  have  a  crew  available  when  the  furnace 
tubes  would  be  installed, — or  did  you  start  on  them  ? 

A.  We  started  on  the  boiler  tubes,  and  whatever 
furnace  tubes  we  had  there.  We  did  what  we  could 
without  all  of  them  on  the  job. 

Q.     There    were    approximately    four    thousand 
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boiler  tubes  in  connection  with  that.     Does  your 
recollection  check  with  that,  that  there  were  four 
tliousand  boiler  tubes  and  seven  hundred  furnaces 
tubes  ? 

A.     Furnace  tubes  are  similar  to  the  boiler  tubes. 

Q.  T  should  say  four  thousand  furnace  tubes, 
and  seven  hundred  water- wall  tubes;  is  that  right? 

A.     Yes. 

Q.  The  construction  is  different.  You  can  tell 
them  as  soon  as  you  see  them, — is  there  any  diffi- 
culty in  saying  which  is  which,  Mr.  Borst? 

A.  Well,  there  is  an  intermingling  of  them  so 
that  the  description  would  be  hard  to  determiiu^ 
without  an  exact  and  careful  check.  [590] 

Q.  Water-wall  tubes  have  different  purposes. 
Now,  with  reference  to  the  furnace  tubes,  are  the}^ 
not  more  or  less  uniform  so  that  one  could  tell 
which  it  was? 

A.  Yes;  each  time  you  set  a  row^  they  are  desig- 
nated especially. 

Q.  Instead  of  delaying  you  went  ahead  and 
worked  on  as  many  as  you  could  with  the  crew  that 
you  had?  A.     Yes,  sir. 

Q.  Now,  calling  your  attention  to  August  1.3th, 
that  was  one  month  after  you  had  signed  Notice  to 
Proceed  with  the  work.  Do  you  have  any  recollec- 
tion as  to  how  many  boiler  men  you  had  on  the  job 
at  that  time? 

A.  That  would  be  on  the  payroll  of  August  13th, 
did  you  say? 

Q.     The  payroll  of  August  13th. 
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A.     Forty-eigiit  boilermakers,  if  that  is  the  date. 

Q.  Yes ;  as  of  that  date.  Now,  that  included  the 
boiler  superintendent? 

A.  Yes,  sir;  but  on  further  analysis  we  had 
<^ther  operators  there,  such  as  the  air  comi)ressor 
operator,  and  hoist  operator,  a  carpenter  foreman 
for  the  scaffolding,  and  also  men  to  do  the  oiling, 
doing  work  in  connection  with  the  boilers. 

Q.  I  am  asking  now,  Mr.  Borst,  about  the  craft 
designated  by  the  Union  as  ^'boilermakers,"  and 
''helpers," — boilermakers  and  boilermaker  helpers? 

A.  They  are  the  ones  I  gave  the  figure  of  "forty- 
eight." 

Q.     Now,  do  you  have  a  list  in  front  of  you? 

A.     Yes,  sir. 

Q.  Excluding  the  boilermakers  helpers, — I  be- 
lieve you  had  fourteen  helpers  on  the  13th,  did  you 
not  ?  A.     Fourteen. 

Q.  You  had  thirty- three  boilermakers,  including 
in  til  at  thirty-three  Mr.  Hobbs,  Mr.  Precht,  and 
Biggs,  who  were  lead  men? 

A.     That  is  about  right. 

Q.  And  with  that  crew  of  thirty-three  men  you 
followed  on  through.  I  believe  you  had  no  laboi* 
turn-over  at  all  on  that  job  with  reference  to  the 
boilermakers.  You  only  lost  two  or  three  men  on 
that  ,ioh,  and  that  was  because  you  yourself  firpd 
them  ? 

A.     I  have  not  made  any  definite  analysis  of  it. 

Q.  At  that  time  when  this  contract  was  in  ])ro st- 
ress there  was  a  freeze  order  in  effect  where  m(Mi 
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could  not  jump  their  jobs  without  taking  a  x^f'nalty 
of  sixty  days?    They  could  not  quit  without  a  ro- 
lease,  did  they? 

A.     They  did  require  a  release. 

Q.     They  were  frozen  on  the  job? 

A.     Well,  that  was  perfunctorily  so. 

Q.  Will  you  check  your  list  from  that  time  on 
and  show  me  [592]  if  you  have  more  than  three  or 
four  changes  out  of  that  list  of  thirty-three?  You 
increased  your  crew  to  this  thirty-three  man  crew 
along  in  October,  and  I  believe  you  layed  off  in  Oc- 
tober twenty-two,  and  you  laid  off  the  balance  in 
December.  Now,  then,  they  all  stayed  on  through, 
and  you  had  this  small  turn-over;  they  were  on  the 
job  regularl}^;  they  did  not  quit? 

A.     There  was  some  absenteeism. 

Q.  Did  you  ever  run  a  job  before  the  war,  Mr. 
Borst,  in  which  you  had  as  little  turn-over  as  you 
had  on  this  job? 

A.  80  far  as  turn-over  was  concerned,  I  don't 
think  this  jol)  is  outstanding  in  that  respect. 

Q.  Did  you  ever  have  as  little  turn-over  as  you 
had  on  this  job?  A.     Yes,  I  think  so. 

Q.     You  worked  ten  hours  a  day  six  days  a  week  ? 

A.     Yes,  sir. 

Q.     One  shift? 

A.  Yes,  but  some  considerable  overtime  over 
that  number  of  hours,  but  basically  that  is  what 
we  worked. 

Q.  You  worked  on  Saturdays  sometimes,  six 
days  a  week? 
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A.     Yes,  sir;  and  into  the  night  and  on  SundMvs. 

Q.  Will  you  tell  me  if  in  the  entire  time  tluit 
there  was  more  than  one  Sunday  that  you  had  a 
complete  crew, — just  one  Simday,  possibly  a  few 
men  once  in  a  while,  but  one  Sunday  you  [593]  had 
a  crew  on  the  job?  I  think  that  was  on  September 
3rd. 

A.  We  did  work  long  in  the  night,  and  the  crc^w 
would  come  early  or  late. 

Q.  I  am  asking  you  now,  Mr.  Borst,  if  you  at 
any  time,  except  on  one  Sunday,  had  a  crew  there 
on  Sunday, — I  believe  it  is  the  September  3rd  pay- 
roll, I  think  the  last  day, — does  the  payroll  go  to 
Sunday  or  to  Saturday? 

A.     It  goes  to  Sunday. 

O.     \i  closes  on  Sunday?  A.     Yes. 

Q.  Se])tenib('r  3rd  was  Sunday-, — that  was  the 
only  Sunday  you  had  the  organization  at  work  as  a 
crew?  There  was  probably  a  couple  or  so  working 
in  isolated  instances.     I  haven't  check  that. 

A.     No;  T  have  not  checked  it  either. 

Q.  But  don't  you  know  from  your  own  recollec- 
tion, Mr.  Borst,  that  you  didn't  have  any  Sunday 
work? 

A.  I  know  that  we  worked  on  some  of  the  work 
more  than  one  Sunday. 

Q.  But  so  far  as  the  boilermakers  were  con- 
cerned, check  the  September  third  and  November 
fifth  records,  and  I  think  the  only  time  you.  find 
that  they  worked  was  on  November  fifth  and  Sep- 
tember  third,    and   November   fifth    lists   Precht; 
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Mocum;  Weiles;  and  Hartigan  as  having  worked. 

Now,  will  you  see  if  [594]  I  am  correct  on  that? 

A.     What  was  the  date? 

Q.     November  fifth  payroll. 

A.  That  week  shows  Precht,  Mecum,  Weiles  and 
Hartigan. 

Q.     No  other  boilermakers? 

A.     That  is  right. 

Q.  Now,  Mr.  Borst,  would  you  go  through  your 
recoi'ds  on  the  boilermakers  and  show  me  any  other 
instance  when  you  had  boilermakers  working  on 
Sunday  exce]:>t  on  the  September  3rd  payroll,  other 
than  the  date  of  November  5th  which  I  called  to 
your  attention  ? 

Q.  (Mr.  Gibson,  continuing:)  Would  it  be 
easier  during  the  lunch  time  to  go  through  this  rec- 
ord, Mr.  Borst? 

A.     Yes;  I  am  sure  it  would  be. 

Q.     You  understand  the  question  ? 

A.     Yes;  I  think  I  do. 

Q.  Tt  was  when  they  worked  on  Sunday,  that  is, 
Avith  reference  to  the  boilermakers.  Will  you  check 
that?  T  find  also  that  you  only  lost  four  or  five 
moil,  and  that  you  immediately  replaced  them,  and 
that  you  had  some  thirty  odd  men  [595]  that  you 
carried  on  through  the  iob.  Will  you  check  yo.ur 
rec(U'ds  anrl  show  me  if  that  is  correct,  or  if  I  am 
w^rong  in  that? 

A.     Yes ;  T  will  do  that. 

Q.  T  call  your  attention  to  page  139  of  the  trial 
bri(>f  in  which  part  of  Exhibit  No.  65  is  set  forth. 
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and  that  covers  the  overhead  expense.  The  ux)per 
part  of  the  page  covers  the  jobs  in  progress  between 
Xoveraber  10th  and  December  19th  by  the  plaintiff; 
the  first  one  is  the  Sunflower  Ordnance  job, — is  tlic 
Sunflower  payroll  for  a  certain  date  each  week  at 
which  ihi^  payroll  period  ends?  A.     Yes. 

Q.  I  think,  if  I  understand  it,  it  is  for  a  pc^riod 
ending  on  a  specific  date,  or  day,  each  week  ? 

A.     That  is  right. 

Q.     And  that  day  is  always  on  Sunday? 

A.     Yes. 

Q.  The  payroll  goes  for  Monday,  Tuesday, 
Wednesday,  Thursday,  Friday,  Saturday  and  Sun- 
day? A.     Yes,  sir. 

Q.     When  did  you  usually  pay? 

A.     On  Tuesday  or  Wednesday. 

Q.     And  up  to  the  preceding  Sunday? 

A.    Yes.   [596] 

Q.     To   midnight?  A.     Yes,   sir. 

Q.  And  the  unit  of  time  that  you  select  in  tliis 
exhibit  is  the  end  of  certain  weeks? 

A.     Yes,  sir ;  that  is  right. 

The  Court:  If  this  is  something  the  Court  should 
have  in  mind,  I  am  afraid  by  the  time  the  briefs  are 
in  and  read,  it  might  be  a  bit  hazy.  I  think  pos- 
sibly it  should  be  in  the  record. 

Mr.  Gibson:  I  think  it  is  in  the  record  as  Ex- 
hibit No.  65  of  the  plaintiff.  It  covers  the  period 
of  from  November  10th  to  December  19th. 

Mr.  Watts:     That  is  right. 

Q.     (Mr.  Gibson,  continuing:)     You  were  arriv- 
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ing  at  the  average  number  of  employees  per  Aveek 
for  the  purpose  of  arriving  at  some  estimate  of  tlie 
proper  allocation  of  overhead  expense  during  that 
that  thirty-nine  day  period;  is  that  the  i)urpose 
of  this  exhibit? 

A.     Yes,  sir;  that  is  right. 

Q.  Now,  calling  your  attention  to  page  139,  the 
first  item  there  under  the  Sunflower  Ordnance 
Works  contract  is  11-5, — that  is  on  Exhibit  No. 
65.  Mr.  Borst,— 11-5  100,  what  does  that  mean? 

A.  That  would  be  the  number  of  employees  for 
that  week.  [597] 

Q.     Y"ou  mean  on  the  November  fifth  payroll? 

A.     Yes,  sir. 

Q.  That  covers  October  29th  to  November  5th; 
is  that  the  period  of  time  ending  November  5th? 

A.     That  is  right. 

Q.     Is  there  any  doubt  about  that?  A.     No. 

Q.     Opposite  that  you  have  one  hundred  men? 

A.     Yes,  sir, 

Q.  In  computing  that  how  do  you  put  that  fig- 
ure in  here,  or  why  do  you  do  that,  the  figure  which 
goes  back  to  November  5th,  that  is  the  week  ending 
November  5th,  which  is  five  days  before  you  started 
on  this  period  for  which  you  ask  damages?  Why 
did  you  go  back  to  October  in  arriving  at  the  aver- 
age* overhead,  more  than  a  complete  week  befoT*e 
the  time  you  start  to  compute  these  damages?  Why 
didn  't  you  start  on  the  10th  ?  Can  you  explain  why 
you  did  that?  If  we  are  taking  a  period  of  time 
from  the  11th  of  November  to  the  19th  of  Decem- 
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ber,  should  not  you  take  the  men  on  the  x^ay^'oH 
as  of  the  11th  of  November,  and  the  number  of 
men  on  the  last  day,  the  19th  of  December,  and  use 
that  as  a  computation  instead  of  takinj^  the  payroll 
back  in  October? 

A.     That  may  be, — probably  is,  true. 

Q.  Isn't  that  because  you  had  one  hundred  ]nen 
at  that  time,  and  when  you  got  to  November  you 
had  dropped  down  some,  or  do  [598]  you  have  any 
explanation  for  that,  Mr.  Borst? 

A.     No,  sir;  I  haven't,  at  the  moment. 

Q.  The  next  payroll  is  11-12,  eleven  meaning- 
November,  the  eleventh  month,  and  twelve  meaning 
the  Sunday,  the  12th  of  the  month.  That  is  the  date 
of  the  ending  of  the  payroll,  November  11th,  being- 
Saturday,  and  that  is  the  date  you  claim  that  the 
extra  overhead  started, — not  on  November  lOtli, 
l^ecause  your  contract  was  to  be  closed,  and  you 
would  take  November  11th  as  being  the  proper  dat(^ 
to  begin  the  counting  of  men? 

A.     Yes ;  I  would  say  that  is  right. 

Q.  You  have  87  men  listed  for  that  date.  Now, 
Mr.  Borst,  I  would  like  you  to  check  the  record 
during  the  lunch  hour  and  see  if  on  November  11th 
you  had  only  eighty  men  on  that  date  to  start  this 
estimate  with?  A.     Yes;  I  will  check  that. 

Q.  Now,  I  will  pass  that  down  to  December  17th 
which  is  the  last  one  you  have  listed  so  far  as  Sun- 
flower is  concerned.    You  have  there  79  employees? 

A.    Yes. 

Q.     That  is  on  the  payroll  of  December  17th? 
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A.     Yes. 

Q.  Now,  hadn't  you  discharged  everybody  prac- 
tieally  in  the  early  part  of  that  week,  from  the 
sixth  on  down,  and  by  the  19th,  hadn't  you  dis- 
eliai'ged  everybody  except  some  ten  employees  that 
stny(^d  on  the  payroll  from  the  13th  to  the  19th 
[599]  of  December, — there  were  only  a  part  of  the 
men, — and  on  the  19th  of  December  you  had  only 
ten  ('inj)loyees,  and  here  on  this  exhibit  you  liave 
79.    Will  you  check  and  see  if  that  is  correct? 

A.     All  right;  I  will  do  that. 

Q.  Now  this  figure  totals  622,  as  the  total  num- 
ber of  employees  that  you  claim  were  weekly  em- 
ployees, and  that  is  divided  by  seven  to  give  you  an 
average  of  eighty-nine.  That  is  a  false  figure  now, 
because  you  admit  here  that  the  100  on  the  first 
week  in  the  exhibit  should  not  be  there  at  all,  and 
subject  to  your  checking  on  the  other  matters  I 
have  suggested  as  to  the  nimiber  you  have  on  the 
])nyroll  on  November  11th,  and  the  number  you  havi' 
on  th(^  payroll  as  of  the  19th  of  December? 

A.     I  will  check  those  during  the  noon  recess. 

Q.  Now  then,  will  you  turn  to  the  preceding 
j)age,  which  would  be  page  138, — I  am  still  talking 
about  that  exhibit  No.  65, — did  you,  Mr.  Borst, 
iriake  trips  during  the  period  of  this  time  from 
July  13th  or  14th  when  you  came  on  the  job,  up  to 
the  t(^rmination  of  the  contract,  and  was  it  neces- 
sary to  take  trips  away  from  there  to  supervise 
other  work? 

A.     T  made  trips  back  to  the  office  to  rei^ort. 
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Q.  Did  you  spend  any  time  in  connection  with 
other  jobs  under  j^our  control  at  that  time?  [()()0] 

A.  There  may  have  been  a  day  or  so  that  I 
might  have  been  on  some  personal  matters,  too. 

Q.  r  notice  as  a  part  of  the  extra  expenses  you 
liave  a  figure  of  $1,675.46,  expenses  for  the  first  120 
days.  That  amount  is  $1,675.46,  from  which  you 
have  deducted  an  arbitrary  amount  of  $418.86,  leav- 
ing a  balance  of  $1,256.60,  and  under  your  expenses 
as  listed  you  have  various  items  there  with  no 
break-dow^i  at  all,  for  instance,  we  wilJ  take  the 
one  on  August  4th  to  25th  of  $250.25— was  that  a 
part  of  the  expense  of  going  back  and  forth  to  the 
home  office,  or  do  you  have  any  recollection  of 
those  items?  Have  you  any  break-down  or  itemized 
expenses  i  A.     Yes. 

Q.  I  am  calling  your  attention  to  the  one  of 
.Uigust  4th  to  25th  of  $250.25.  What  was  that 
break-down  ? 

A.     Well,   1  had  transportation  there  of  $70.00. 

Q.     Where  was  the  transpoi-tation  ? 

A.  That  w^as  on  the  job.  That  was  from  the 
hotel  to  the  site. 

Mr.  Watts:  Explain  what  you  mean  by  that  ''to 
the  site." 

A.  Well,  I  was  living  in  Kansas  City,  and  drove 
back  and  forth  each  day.  That  was  a  total  of  four- 
teen hundred  miles  at  five  cents  a  mile.  There  was 
car  storage  also,  and  hotel,  $75.00,  meals,  $47.50, 
and  then  I  had  entertainment  items,  [601]  making 
up  the  balance,  except  for  an  amount  of  $4.00. 
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Q.  Now,  let  nie  call  your  attention  to  another 
item,  September  16t]i  to  the  29tli,  $230.61;  is  that 
of  similar  purport  ^ 

A.  Well,  that  is  car  mileage,  840  miles,  which 
would  be  $42.00;  there  is  storage  of  $7.00;  hotel, 
$44.61;  meals,  $27.00,  and  the  balance  is  entertain- 
ment and  miscellaneous. 

Q.  About  how  much  entertainment  and  miscel- 
laneous would  that  be? 

A.     About  a  hundred  dollars. 

Q.  The  next  item — let  us  take  November  3rd  to 
the  6th,  $133.32. 

A.  This  item  transj^ortation  by  car,  320  miles, 
$16.00.  There  is  an  item  of  storage,  $1.40;  the  hotel 
bill,  including  entertaimnent,  $78.00,  and  there  are 
meals  for  $10.00,  and  another  item  of  $27.00  mis- 
cellaneous expense. 

Q.  Have  you  any  items  where  you  made  trips 
back  to  the  home  office  for  reporting'? 

A.     Not  in  this,  I  haven't. 

Q.  Didn't  you  exfject  when  you  came  down  if 
you  would  spend  only  thirty  days  out  of  the  one 
liundred  and  twenty  days  on  the  job,  didn't  you 
expect  to  si)end  considerable  time  in  running  back 
and  forth  looking  after  other  jobs?  Wasn't  that 
expected  ? 

A.  Well,  yes;  I  would  have  been  expected  to 
make  some   [602]  trips. 

Q.  The  items  of  expense — 1  am  not  now  in  the 
position  of  quarreling  with  any  of  these,  Mr.  Borst. 

A.     I  understand. 
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Q.  Do  you  think  this  slioiild  be  paid  as  extra 
iiainages  ?  Do  you  think  you  should  obtain  damages 
for  this? 

A.  Well,  if  I  had  not  been  there  for  that  period 
of  time  I  would  not  have  spent  that  money. 

Q.  But  you  would  have  spent  the  money  back 
and  forth  as  you  contemplated  in  your  original 
estimate  for  this  period  of  thirty  days,  at  least? 

A.     There  would  be  some  travel. 

Q.  Now,  in  reference  to  the  home  office  expense 
being  proportioned,  did  you  pay  rent  to  the  Fegles 
Construction  Company  for  an}^  certain  space  ? 

A.  I  don't  know  whether  that  was  paid  by  direct 
check  issued  to  the  building  management  by  the 
Power  Service  Corporation,  or  whether  it  was  pro- 
rated between  the  two  offices,  but  it  is  a  definite 
charge  on  the  books. 

Q.     Are  you  a  stockholder  of  the  corporation? 

A.     No,  sir;  I  am  not. 

Q.  During  1944,  do  you  know^  whether  there 
were  any  dividends  declared,  or  paid,  by  the  cor- 
l)oration  ?  A.     Stock  dividends  ? 

Q.    Yes.  [603] 

A.  To  my  knowledge,  they  did  not  pay  any  divi- 
dend on  any  stock.  That  is  true,  to  my  owai  knowl- 
edge. 

Q.     They  didn't  pay  any  in  1945? 

A.     No,  sir. 

Q.     And  in  1943?  A.     No,  sir. 

Q.  Since  your  connection  with  the  corporation 
they  paid  very  few  dividends  ? 
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A.     'J^hat  is  correct. 

Q.  They  haven't  paid  any  in  the  last  ten  years, 
have  they? 

A.     1  don't  know  that  they  ever  paid  any. 

Q.  J3o  you  tliink  yon  ^\ou]d  know  if  there  was 
a  dividend  declared? 

A.     Yes;  I  think  I  would. 

Q.  You  were  furnished  office  space  in  the  power 
house  building?  A.     Yes,  sir. 

Q.  You  were  allowed  a  telephone  without  ex- 
pense for  local  service?  A.     Yes,  sir. 

Q.     You  had  no  rent  to  pay  on  the  site? 

A.     No,  sir. 

(^.  Counsel  mentioned  in  one  of  his  questions 
that  causes  [604]  me  to  ask  this  question:  The  re- 
jection of  your  claim  by  the  Chief  of  Engmeers 
is  contained  in  a  letter  dated  March  12th,  1946.  Do 
you  recall  that  date  as  being  correct  as  to  the  date 
of  rejection  of  your  claim? 

A.     I  would  like  to  check  that. 

Mr.  Watts:     We  admit  that. 

A.     Then  I  guess  it  is  correct. 

Q.  (Mr.  Cxibson,  continuing:)  That  didn't  come 
(]ir(Ht  to  your  organization?  It  went  through  the 
channels  and  arrived  in  your  organization  a  number 
of  days  later? 

A.  The  letter  would  be  marked  as  received  in 
OUT-  office  when  it  was  received. 

Mr.  Watts:  It  shows  a  date  of  March  T2th, 
received  l'>y  the  company  March  15th,  addressed 
to    the   Power    Service    Corporation. 
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Mr.  Gibson:  The  time  when  that  came  to  us 
was  March  26th,  by  letter  of  transmittal. 

Q.  (Mr.  Gibson,  continuing:)  On  that  job,  Mr. 
Borst,  it  was  contemplated  under  the  contract  that 
certain  plans  and  specifications  might  be  changed 
from  time  to  time,  and  might  involve  additional, 
or  less  work?  A.     Yes,  sir. 

Q.  If  the  work  involved  a  change  of  jjlans  and 
specifications  that  was  incorporated  in  a  change 
order '.^  [605] 

A.     A  work  order,  or  a  change  order. 

Q.  I  am  coming  to  the  work  order  later.  There 
w^as  a  difference? 

A.  Well,  the  area  officers  made  a  distinction  for 
accounting  j)uri)oses,  but  we  could  not  quite  see 
w^hat  it  was. 

Q.  A  change  order  might  involve  a  situation 
where,  for  instance,  the  contract  might  call  for  a 
certain  kind  of  fitting,  or  a  certain  type  of  valve, 
and  you  fomid  that  particular  iy^Q  of  fitting  or 
valve  would  not  be  available.  A  change  order  per- 
mitting the  use  of  some  other  comjjarable  material, 
which  was  available,  might  be  issued.  That  was  a 
change  order  .^ 

A.  That  may  be  true.  As  I  say,  the  differentia- 
tion never  was  clear  to  me.  It  was  originated  by 
the  other  people  there,  and  I  accepted  it. 

Q.  Now,  change  orders,  Mr.  Borst,  did  they 
sometimes  involve  an  increase  of  money  to  you? 

A.  Well,  I  think  either  one  might,  a  change 
order,  ov  a  work  order. 
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Q.  Well,  there  is  another  distmct  document 
which  is  a  work  order? 

A.     There  seems  to  be. 

Q.  And  that  involved  a  direction  to  you  to  do 
some  additional  work?        A.     Yes,  sir.  [606] 

Q.  And  that  would  come  about  by  consultation 
with  you,  and  the  engineer,  or  representative  of 
Cory-Joslin  in  most  instances? 

A.  It  originated  with  the  engineering  office,  and 
they  sent  us  a  description  of  the  work  that  they 
wanted  dealt  with,  and  we  would  then  prepare  an 
estimate  on  that  work  and  submit  it  back  to  the 
engineers  through  Cory-Joslin. 

Q.  Sometimes  that  involved  only  one  item,  or 
they  might  accmnulate  until  yo  uhad  several  items, 
rather  than  write  a  letter  every  five  minutes  on 
this  sort  of  thing? 

A.     I  think  that  is  right. 

Q.  I  call  your  attention  to  a  letter  of  August 
24th,  1944,  signed  by  Mr.  Borst,  yourself,  to  the 
Cory-Joslin  people,  do  you  recall  sending  that  let- 
ter? A.     That  is  right;  yes. 

Mr.  Gibson:     I  oft'er  it  as  Defendant's  Exhibit 

(Whereupon  document  referred  to  was  mark- 
ed Defendant's  Exhibit  '*H"  for  purposes  of 
identification.) 
Mr,  Watts:     No  objection. 
The  Court:     It  may  be  admitted. 

(Whereupon  Defendant's  Exhibit  ''H"  so 
marked  for  identification  was  admitted  in  evi- 
dence.) 
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Q.  (Mr.  Cfibsoii,  coiitinuing :)  Will  you  explain 
to  the  Court  what  that  letter  covers?  [607] 

A.  Yes.  This  is  in  response  to  change  order  No. 
10(:)0,  elated  August  14th,  covermg  ten  extra  work 
items  necessary  to  complete  changes  in  Hercules 
drawings,  revised  as  of  August  3rd,  1944.  We 
quoted  to  them  that  we  would  furnish  all  the  plant, 
equipment,  labor,  cutting,  and  welding  materials, 
and  i^erform  all  the  work  necessay  to  do  the  fol- 
lowing extra  work,  and  then  the  items  were  aU 
listed  there  and  i)rices  were  also  listed. 

Q.     And  the  total  amount  of  that  was  whatV 

A.     The  total  amount  was  $5,106.00. 

Q.  Now,  Mr.  Borst,  under  this  change  order 
amounting  to  $5,106.00,  was  that  approved  after  a 
discussion  with  the  A-E-M'? 

A.  Yes;  1  think  that  was  approved  within  cer- 
tain limits. 

Q.  And  was  incorporated  in  what  was  Iviiown 
as  one  of  the  modifications'?  A.     Yes,  sir. 

Mr.  Gibson :  I  am  offering  this  so  that  the  Court 
will  understand  the  situation,  and  how  this  worked. 

Q.  (Mr.  Gibson,  continuing:)  This  modification 
dealt  with  a  large  group  of  these  change  orders 
based  on  your  estimate,  if  Cory-Joslin  would  ap- 
prove it,  and  the  A-E-M  approved  it,  and  then  the 
price  was  arrived  at.  The  Area  Engineer  would 
approve  it  for  the  A-E-M,  and  in  all  these  [608] 
matters  you  figured  a  margin  of  profit,  did  you  not  ? 

A.     Yes,  sir. 

Q.     You  have   no  complaint  now  that  you   did 
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not  work  under  this  contract  with  reference  to  the 
clianges  in  the  plans  and  specifications,  or  the  extra 
work  directed  by  the  Office  of  Engineers  at  a  price 
you  arranged?  A.     No,  sir. 

Q.     That  was  the  price  you  suggested,  usually? 

A.     Yes,  sir. 

Q.  The  three  modifications  really  covered  a  large 
nmnber  of  change  orders,  all  sunmiarized  under 
these  three  modifications?  A.    Yes,  sir. 

Q.  The  total  amomit  of  that  ran  something  over 
eighteen  thousand  dollars?  A.     Yes,  sir. 

Q.  There  was  a  change  order  in  reference  to 
the  header,  I  believe,  which  was,  I  remember  now, 
$114.00?  A.     Yes,  sir. 

Q.  And  that  was  included  in  one  of  these  modi- 
tications?  A.     Yes,  sir. 

Q.  There  was  another  change  order  in  reference 
to  some  water-wall  tubes  that  involved  one  hundred 
thirty-seven  dollars.  That  was  in  connection  with 
some  water-wall  tubes,  as  I  recall? 

A.  I  don't  remember  that  definitely,  but  the  one 
on  the  [609]  headers  was  a  matter  of  relocating 
the  header,  or  correcting  a  matter  where  there  was 
a  previous  error. 

Q.  That  is  your  signature,  is  it,  Mr.  Borst  (in- 
dicating) ?  A.    Yes,  sir. 

Mr.  Gibson:  I  oft'er  in  evidence  now  Defendant's 
Exhibit  ''I". 

(AVhereupon  docimient  referred  to  was  mark- 
ed Defendant's  Exhibit  "I"  for  purposes  of 
identification.) 
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Mr.  Watts:  I  have  no  objection  to  any  of  these 
exhibits. 

The  Court :    It  may  be  admitted. 

(Whereupon  Defendant's  Exhibit  "I''  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Mr.  Gribson:  This  is  a  letter  addressed  to  Cory, 
Joslin  &  Macnsons  from  Power  Service  Corpora- 
tion, signed  by  W.  Lyle  Borst,  Chief  Engineer,  and 
is  as  follows: 

"  Sunflower  Ordnance  Works, 
October  24th,  1944. 

"Cory,  Joslin  &  Macnsons, 
c/o  William  F.  Lozier,  Broderick  &  Gordon, 
Sunflower  Ordnance  Works,  DeSoto,  Kansas. 

"Attention:  Mr.  F.  Y.  Wedlick. 

"Re:  Completion  of  Power  House  No.  1,  Lump 
Sum  Subcontract  No.  5. 

' '  (xentlemen : 

''in  connection  with  the  w^ork  of  remodeling  the 
Combustion  Engineer  Company  water- wall  tubes  as 
required  to  take  care  of  the  error  in  the  size  of 
header  holes,  we  performed  some  work  with  our 
own  men." 

Q.  This  was  where  the  holes  were  different  from 
the  size  of  the  tubes?  A.     Yes,  sir. 

Q.    And  that  is  what  this  letter  pertains  to'^ 

A.    Yes,  sir. 

Mr.  Gribson  (contiiming :) 
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''The  cost  of  this  work  we  believe  will  be  paid 
by  the  Combustion  Engmeering  Company.  The  cost 
of  this  work  amomits  to  $137.95.  We  believe  this 
figure  can  be  written  in  on  work  order  when  it  is 
IDrocessed. 

Very  truly  yours, 

POWER  SERVICE  CORPORATION." 

Q.  That  is  the  way  in  which  some  of  this  extra 
work,  this  extra  cost  and  extra  charges  was  dis- 
cussed, and  arrived  at,  as  the  work  progressed? 

A.    Yes,  sir. 

Q.  That  item  was  later  on  paid  you  in  connec- 
tion with  Modification  No.  21 

A.     That  is  right.  [611] 

Q.  (Mr.  Oibson,  continuing) :  Mr.  Borst,  dur- 
ing the  noon  hour  what  two  items  did  you  check  on  ? 

A.  We  went  through  the  payroll  records  and 
made  a  tentative  determination  of  the  average  num- 
ber of  employees  day  to  day  for  the  period  men- 
tioned. 

Q.     What  period  was  that? 

A.     November  11th  to  December  19th. 

Q.     You  made  that  check? 

A.  Yes;  we  actually  had  twenty-three  hmidred 
forty-six  total  and  divided  by  thirty-three  days, 
making  an  average  of  [615]  seventy-one. 

Q.  That  is  instead  of  an  average  of  eighty-nine 
that  you  had  before? 

A.  Yes,  sir.  And  we  have  introduced  these  fig- 
ures  into   our  computation;   adding   up   the   total 
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number  of  emj^loyees,  we  would  tlien  have  a  total 
of  ninety-three  for  that  period  of  time,  which  would 
result  in  a  percentage  of  seventy-six  to  be  allocated 
to  this  job  instead  of  the  eighty  per  cent  which  we 
showed,  and  which,  in  turn,  w^ould  give  us  seventy- 
nine  and  one-half  per  cent  as  an  average  between 
the  amount  of  money  and  the  number  of  employees, 
which,  in  turn,  would  also  reduce  in  our  formula 
the  amount  of  money  to  be  paid  from  $6,649.82 
down  to  a  new  figure  of  $6,486.63,  and  we  also  com- 
puted the  numl:)er  of  employees  on  Sunday  work. 

Q.     And,— 

Mr.  Watts:  Will  you  read  that  into  the  record, 
Mr.  Borst? 

A.  Yes.  Our  record  show^s  August  6th,  three 
men;  September  3rd,  103  men;  October  15th,  three 
men ;  October  22nd,  three  men ;  November  5th,  four 
men;  November  12th,  twelve  men;  November  19th, 
two  men;  November  26th,  69  men;  December  3rd, 
thirty-nine  men;  December  10th,  fifty-nine  men; 
December  17th,  ten  men. 

Mr.  Watts:  Were  all  of  those  dates  you  have 
just  [616]  read  on  Sunday? 

A.     Yes,  sir;  they  were  all  Sundays. 

Q.  (Mr.  Gibson,  continuing) :  The  computation 
you  read  covers  the  number  of  men  working  on  the 
specified  Sundays  on  the  whole  project;  that  in- 
cluded the  whole  job,  brick-layers,  boilermakers  and 
all  of  the  employees  directly  under  your  control? 

A.     Yes,  sir;  under  the  subcontract. 

Q.     And  under  your  control?  A.     Yes,  sir. 
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Q.     Not  just  the  boilermakers  ? 

A.  There  might  have  been  men  on  the  l)oilers 
that  were  not  boilermakers. 

Q.  Calling  your  attention  to  the  boilermakei's,  in 
your  payroll  schedule,  Mr.  Borst,  you  have  page  one 
that  starts  out  with  "Office  Emj^loyees,"  and  your 
superintendents.  I  think  then  the  piping  superin- 
tendent? A.    Yes,  sir. 

Q.  Page  No.  2  starts  out  with  the  boilermakers, 
I  believe?  A.    Yes,  sir. 

Q.  And  then  j^ou  skip  a  space  and  start  with  the 
boilermaker  helpers  ?  A.     Yes,  sir. 

Q.  And  the  subsequent  pages  take  up  the  dif- 
ferent crafts,  [617]  such  as  steamfitters,  or  some 
other  craft?  A.     Yes,  sir. 

Q.  The  boilermakers,  one  can  see  by  the  term 
"boilermaker,"  as  you  look  at  the  payroll? 

A.     Yes,  sir. 

Q.  During  this  period  of  time  continuously  be- 
fore September  3rd, — September  3rd  was  the  day 
you  had  the  large  number  working? 

A.    Yes,  sir. 

Q.     Practically  the  whole  force? 

A.     Yes,  sir. 

Q.  And  I  asked  you  if  November  5th  was  the 
only  time  you  had  any  boilermakers  working  on 
Sunday.   Will  you  tell  us  ?   I  think  you  had  four  ? 

A.    Yes;  four  is  right. 

Q.  Now,  do  you  mean  to  indicate  that  the  I'ecord 
covers  every  Sunday  on  which  boilermakers  were 
working  ? 
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A.  I  didn't  get  to  a  particular  craft.  I  took  the 
total  number  of  men  on  the  i^roject. 

Q.  Did  you  check  far  enough  to  see, — as  you  got 
to  these  men,  the  thirty-three  boilermakers,  exclu- 
sive of  the  helpers,  with  the  exception  of  the  four 
of  these  men  that  were  involved  in  the  turn- over, 
or  just  came  off  and  on,  you  continued  through  with 
twenty-eight  or  twenty-nine  men  that  stayed  with 
you  until  [618]  you  terminated  their  emj)loyment? 

A.     We  didn't  get  into  that  analysis  this  noon. 

Q.  The  reason  for  this,  Mr.  Borst,  is  the  ques- 
tion of  turn-over,  and  having  to  break  in  new  men. 
Now,  Harry  Precht  started  as  lead  man  and  was 
advanced  to  foreman,  and  continued  as  foreman 
straight  through?  A.     Yes,  sir. 

Q.  Mr.  Biggs  was  lead  man  and  then  he  con- 
tinued on  until  some  time  in  September  when  he 
resigned,  and  was  immediately  replaced  by  Mr. 
Mairs,  and  he  continued  as  lead  man  until  Sep- 
tember % 

A.  I  agree  with  that.  I  did  not  get  into  it  at 
noon,  however.  We  did  not  get  that  far  into  that 
phase  of  it. 

Q.  Now,  then  ten  men  on  December  17th,  was 
that  your  office  force? 

A.     Some  of  them  were. 

Q.  I  believe  you  stated  a  few  minutes  ago  that 
ten  worked  on  December  17th?  A.     Yes,  sir. 

Q.     And  was  that  the  office  force? 

A.     Some  of  them  were. 

Q.  You  had  only  four  laborers  on  the  17th  be- 
cause all  of  the  crafts  were  dismissed? 
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A.    Yes;  these  might  have  been  key  men.  [619] 

Q.  I  lielieve  you  had  six  people  in  your  office 
force?  A.     They  were  probably  there. 

Q.  Y"ou  had  four  laborers  besides  that,  and  that 
was  the  ten  you  mentioned  on  December  17th  ? 

A.     That  is  probably  correct. 

Q.  Now,  glancing  at  that  list,  will  you  state 
whether  or  not  outside  of  Septeml^er  3rd  when  you 
had  practically  the  full  crew,  all  of  this  overtime 
was  after  November  10th? 

A.     Yes,  a  good  portion. 

Q.     A  good  portion  was  after  November  10th  ? 

A.     Yes ;  most  of  it  was  after  November  10th. 

Q.  Will  you  follow  that  through  now,  Mr.  Borst, 
and  get  that  other  information  mth  reference  to 
the  nmnber  of  employees  I  asked  for  before? 

A.    Yes,  sir. 

Q.  Was  it  necessary  toward  the  end  of  the  con- 
tract prior  to  November  10th  to  have  some  clean-up 
men  to  keep  the  boilers  operating  and  clean  up  the 
rubbish,  to  have  the  boilers  fired,  men  working 
around  there  cleaning  up  ? 

A.  Y^es ;  we  were  working  in  that  way.  We  were 
working  on  that  work  on  Sundays  as  sniy  other  day. 

Q.  After  you  had, — strike  that,  please.  Do  you 
miderstand  now,  Mr.  Borst,  what  I  still  wish  you 
to  check-up? 

A.     Yes;  I  think  I  understand.  [620] 

Q.  After  you  had  these  defective  headers  that 
were  repaired,  or  replaced,  and  the  nipples  welded 
onto  the  tubes  so  that  they  would  reduce  the  header 
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size  from  three  and  a  half  inches  to  three  inches, 
after  these  were  delivered  and  all  of  the  tulles  were 
delivered  on  the  job,  was  there  any  reason  then  for 
delay  in  your  work  in  completing  your  conti'act  ? 

A.     No;  we  worked  then  as  rapidly  as  possible. 

Q.  There  was  no  reason  to  hold  you  ])ack  any 
further? 

A.  No;  after  this  material  arrived  we  were  able 
to  go  forward. 

Q.  A  man  by  the  name  of  Neubauer,  he  was  the 
man  who  succeeded  Delbert  C.  Smith  as  power  en- 
gineer on  behalf  of  the  A.-E.-M.  ? 

A.     Yes,  sir. 

Q.  Do  you  remember  of  any  conversation  with 
him  to  the  effect  that  the  failure  on  your  part  to 
get  the  inventory  on  the  steam  generator  equip- 
ment was  one  of  the  principal  factors  in  delaying 
your  completion  of  the  contract?  Do  you  remem- 
ber that?  A.    No,  sir. 

Q.  Do  you  remember  any  discussion  with  Neu- 
bauer about  it?  A.    No,  sir. 

Q.  Do  you  remember  any  complaint  to  you  that 
your  delay  [621]  in  getting  the  inventory  on  the 
steam  generating  equipment  was  holding  back  the 
completion  of  your  job? 

A.  No;  I  don't  remember  that  Mr.  Neubauer 
made  any  direct  reference  at  all  in  any  conversation 
to  me. 

Q.  Now,  from  your  own  recollection,  do  you 
know  yourself  that  the  steam  generating  equipment 
inventory  was  very  much  delayed? 
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A.  I  don't  think  that  was  the  case.  It  was  a 
matter  of  what  someone  might  have  thought  about 
it,  but  I  don^t  think  it  was  the  case. 

Q.  There  was  some  eleven  items  that  you  were 
relieved  from  comi^leting  when  the  contract  was 
finished,  that  were  turned  over  to  someone  else? 

A.     These  units  were  in  operation. 

Q.  I  don't  mean  any  big  items, — the  whole 
amount  was  about  six  or  seven  hundred  dollars. 
There  was  some  steam  leaks  and  such? 

A.  Some  steam  leaks  that  had  to  be  fixed,  and 
rather  than  have  us  stay  there,  arrangements  were 
made  to  take  care  of  it  at  our  expense.  Those  had 
to  be  fixed  when  they  shut  it  down,  and  of  course 
rather  than  have  us  wait  for  that  it  was  agreed  to 
have  someone  do  it  at  our  expense. 

Q.  As  you  progressed  it  aj^peared  that  the  in- 
stallation would  not  be  comj^leted  by  November 
10th, — do  you  remember  that  [622]  any  discussion 
mth  the  Area  Engineer  and  the  defendant  in  this 
action  in  which  you  were  told  that  if  one  boilei'  was 
gotten  into  operation  some  time  in  the  early  part 
of  December,  or  late  November,  it  would  not  necessi- 
tate the  extra, — 

A.  (Interposing) :  Mr.  Gibson,  in  that  respect 
we  got  that  unit  into  operation  in  the  time  needed 
to  fit  their  schedules. 

Q.     It  wasn't  before  the  tenth  of  November? 

A.  No,  sir;  it  was  in  the  interval  between  the 
tenth  of  November  and  December  19th. 

Q.     Have  you  a  copy  of  the  contract  there? 
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A.    Yes. 

Q.  What  do  you  mean,  Mr.  Borst,  by  ''premimn 
labor?" 

A.  Well,  it  might  be  in  terms  of  labor  used 
under  overtime  or  double  time  payments. 

Q.  You  had  straight  time,  forty  hours  a  week, 
in  which  straight  time  pay  is  involved,  and  if  you 
worked  the  men  over  that  time  you  would  have  to 
pay  a  premium, — Mr.  Borst,  will  you  please  look  at 
me  ?  I  am  sure  that  your  counsel  does  not  want  to 
prompt  you.  The  witness  keeps  directing  his  atten- 
tion to  counsel.  Premium  time  comes  about  when 
you  work  these  men  overtime  Sunday  and  Satur- 
days ?  A.     Yes,  sir. 

Q.  Now  during  this  contract,  near  the  tenth  of 
November,  [623]  was  there  not  a  discussion  between 
yourself,  a  representative  of  the  A.-E.-M.,  and  the 
defendant  in  this  case  with  reference  to  getting  in 
as  much  as  possible  to  avoid  putting  on  any  penalty 
time,  and  didn't  you  ask  that  they  pay  a  premium, 
and  you  were  told  that  if  one  of  the  boilers  was  in 
operation  they  could  get  along  by  keeping  down  the 
labor  costs  by  operating  only  the  one  shift? 

A,  No,  there  was  no  specific  conversation  that  I 
remember. 

Q.  There  were  several  conversations  with  refer- 
ence to  getting  this  job  done? 

A.  Yes;  this  Area  Engineer,  or  his  representa- 
tive, Mr.  Downing,  came  onto  the  job  every  day  or 
two  and  Major  Matthews  came  and  discussed  the 
l^roject  in  genei'al.    My  memory  fails  me  just  now 
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that  anybody  directed  or  suggested  that  jDroepdiire 

to  follow. 

Q.  The  general  subject  of  conversation  in  all  of 
these  instances  was  when  this  job  was  to  be  done; 
wasn't  that  the  principal  source  of  conversation 
with  Mr.  Downing  and  with  Mr.  Matthews  ? 

A.     Yes;  we  did  talk  about  it. 

Q.  Neither  of  them  tried  to  penalize  by  demand- 
ing a  double  shift?  A.     No,  sir. 

Q.  Now  then,  will  you  turn  Clause  1-6  of  the 
specifications  [624]  and  look  under  subdivision  (b) 
of  paragraph  1-10, — I  meant  to  say,  turn  to  page 
16,  and  to  subdivision  (b)  of  paragraph  1-10. 

A.  Yes;  I  thought  that  is  what  you  meant,  Mr. 
Gibson.  I  have  it  here. 

Q.  That  clause  reads:  "The  subcontractor  shall 
furnish  sufficient  forces,  construction  plant  and 
equipment,  and  shall  w^ork  such  hours,  including 
night  shifts,  overtime  operations,  and  Sunday  and 
holiday  work  as  may  be  necessary  to  insure  the 
prosecution  of  the  work  in  accordance  with  the  ap- 
proved progress  schedule.  If,  in  the  opinion  of  the 
constructor,  the  subconstructor  falls  l^ehind  the 
progress  schedule  the  sulDconstructor  shall  take  such 
steps  as  may  be  necessary  to  improve  his  progress 
and  the  constructor  may  require  him  to  increase 
the  number  of  shifts,  overtime  operations,  days  of 
work,  and/or  the  amount  of  construction  plant,  all 
without  additional  cost  to  the  constructor."  You  are 
familiar  mth  that  clause  ?  A.     Yes,  sir. 
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Q.  And  you  at  no  time  instituted  double  shift 
work?  A.     No,  sir. 

Q.  And  very  little  of  the  whole  time  did  yuu 
have  any  Sunday  work  except  what  you  have  told 
us  here?  A.     That  was  all. 

Q.  Neither  the  defendant  or  the  Area  Engineer, 
or  Project  [625]  Engineer  tried  to  penalize  you  by 
putting  in  double  shifts  to  get  caught  u})  with  the 
work?  A.     No,  sir. 

Q.  When  you  put  in  the  progress  schedule  you 
knew  that  certain  materials  would  have  been  re- 
quired at  that  time  to  carry  on  that  schedule,  would 
they  not, — when  you  presented  the  progress  sched- 
ule you  knew  that  the  schedule  was  not  being 
kept  up? 

A.  At  that  time  w^e  Iviiew  that  we  were  delayed 
on  account  of  the  tubes. 

Q.  At  the  time  you  put  in  the  progress  schedules 
you  knew  that  they  were  not  there? 

A.     That  is  right. 
■     Q.     And  from  the  time  you  put  in  that  schedule 
up  to  the  time  that  you  completed  the  job,  you  did 
not  catch  up  with  the  schedule  ? 

A.     That  is  right. 

Q.  You  were  not  penalized  by  the  Area  Engi- 
neer or  the  defendant,  nor  the  Project  Manager? 

A.  No,  sir;  they  were  entirely  familiar  with  the 
conditions  under  which  we  were  working. 

Q.  Periodically  you  were  paid, — the  plaintiff  in 
this  action  got  paid,  I  believe  every  month  for  the 
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pi'oceding  work,  for  the  work  comi^leted  during  the 

preceding  month?  [626] 

A.     In  general,  that  was  true. 

Q.     That  was  the  plan? 

A.     Yes;  that  was  generally  done. 

Q.  How  did  you  and  the  defendant  arrive  at  the 
sum  of  money  due  you  at  any  monthly  interval? 

A.  An  estimate  of  the  work  as  evidenced  by  the 
progress  chart. 

Q.  The  chart  showing  the  actual  amount  of 
work  completed,  as  distinguished  from  the  schedule 
designating  what  you  hoped  to  be  completed  i 

A.  It  was  paid  on  the  estimate  of  the  work  that 
was  evidenced  by  the  progress  chart. 

Q.  It  was  on  this  chart, — that  was  the  basis 
upon  which  you  were  paid?  A.     Yes,  sir. 

Q.  Now,  isn't  it  a  fact  that  the  reason  for  a 
progress  schedule  is  to  determine  how  you  were  to 
be  paid? 

A.     That  was  one  of  the  functions. 

Q.  Without  that  there  would  be  no  basis  upon 
which  you  could  be  paid  for  any  period  of  work  ? 

A.  You  would  have  to  make  an  estimate  of  the 
actual  value  of  the  work  done  in  some  way  or  an- 
other there,  by  comparing  the  payroll  to  the  total 
contract  price,  or  some  other  mathematical  op- 
eration. [627] 

Q.  Isn't  it  a  fact  that  on  all  of  those  contracts 
they  required  a  j^rogress  schedule  to  outline  the 
])r()])osed,  or  liopcd  for,  method  of  doing  the  work, 
mi(]  Vi]c  ]i()])od  for  co!ii])letluii  date,  and,  second,  tli(' 


I' 


W,  E.  Joslin,  Etc,  501 

(Testimony  of  W.  Lyle  Borst.) 
basis  for  determining  the  amomit  of  iJay  that  you 
are  entitled  to  receive;  aren't  those  the  two  reasons 
for  the  progress  schedule'? 

A.  The  progress  schedule,  and  the  break-down 
of  the  contract  price. 

Q.  Yes;  that  coupled  with  the  estimate  you  ar- 
rived at  of  $448,000.00?  A.     Yes,  sir. 

Q.  You  submitted  one  which  was  sent  back  to 
you,  and  then  you  sent  another  three  days  hiter 
with  a  better  break-down  that  was  accepted? 

A.     That  is  correct. 

Q.  You  offered  one,  1  believe  on  the  10th  of 
August,  w'hich  was  not  the  first  one  you  prei)ared 
but  w^as  the  one  accepted?  A.     That  is  right. 

Q.  NoW',  turn  to  page  1-4  of  the  specifications, 
Mr.  Borst,  and  1  call  your  attention  to  pai-agrapJj 
1-05,  entitled  "Commencement,  Prosecution  and 
Completion."  This  is  paragraph  1-05 (a) :  ''The  sub- 
constructor  will  be  required  to  commence  work 
mider  the  subcontract  within  five  calendar  days 
after  the  [628]  date  of  receipt  by  him  of  Notice 
to  Proceed,  and  will  be  required  to  prosecute  said 
work  faithfully  and  energetically  and  to  complete 
the  work  within  one  hundred  tw  enty  calendar  days, 
the  tune  to  be  computed  from  the  said  date  of 
receipt  of  Notice  to  Proceed,  except  as  provided 
hereafter  in  this  paragraph."  You  understand  that 
paragraph,  don't  you?  A.     Yes,  sir. 

Q.  Did  you,  in  comiection  with  this  contract, 
consider  that  you  were  obligated  by  that  clause  in 
anv  manner? 
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A.  Yes,  sir.  The  clause  was  a  part  of  the  con- 
tract, and  it  was  entirely  recognized. 

Q.     And  you  did  your  best  to  comply  with  it? 

A.     Yes,  sir. 

Q.  You  had  no  objection  to  that  clause,  and 
you  understood  that  in  going-  along  with  the  con- 
tract you  accepted  that  as  a  part  of  your  contract  i 

A.  Yes;  with  the  exception  of  the  fact  that  I 
I'ccognized  that  as  a  result  of  the  material  shortage 
situation  we  would  never  be  able  to  make  the  one 
hundred  twenty  day  completion. 

Q.  You  used  this  as  a  basis  of  determining 
your  claim  for  damages,  one  hundred  and  twenty 
days  after  the  notice,  and  that  is  how  you  arrived 
at  November  10th?  A.    Yes,  sir. 

Q.  You  did  adopt  Paragraph  1-05  in  your  con- 
duct—  [629] 

A.     (Interposing:)  Yes,  sir. 

Q.  Paragraph  1-05,  subdivision  (b) :  "In  the 
event  the  total  payments  for  work  actually  con- 
structed by  the  subconstructor  under  the  subcon- 
tract exceed  the  original  amount  of  the  subcontract, 
the  time  for  completion  of  the  subcontract  will  be 
extended  in  the  proportion  that  payments  for  work 
in  excess  of  the  original  amount  of  the  subcontract 
bear  to  the  total  original  consideration  of  the  sub- 
contract. In  case  the  total  work  actually  constructed 
is  less  than  the  specified  amount,  the  time  for  com- 
pletion of  the  subcontract  will  remain  the  same  as 
specified  herein."  You  understand  that  paragraph, 
and  understand  what  it  covers  ?  A.     Yes,  sir. 
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Q.  What  do  you  understand  that  to  mean,  Mv. 
Bovst? 

A.  In  the  event  there  had  been  a  class  of  work 
added  to  the  contract  which  would  have  required 
additional  time,  that  the  contract  time  could  have 
been  extended  in  direct  proportion  to  the  amount 
of  money  involved  for  this  work,  compared  to  the 
base   amount   of   the   contract. 

Q.  Where  is  there  anything  in  there  that  re- 
quires extra  time'^  Does  that  clause  provide  for 
extra  money — that  extra  time  will  be  added  in  rela- 
tion to  the  aniomit  of  the  extra  contract  work  .^ 

Mr.  Watts:  We  object  to  that  as  incompetent, 
irrelevant  [630]  and  immaterial. 

The  Court:  I  think  I  will  permit  him  to  answer, 
if  he  can. 

A.  Well,  in  bringing  the  work  into  being  and 
writing  up  the  cost,  and  considerations  for  it,  no 
time  was  established  attributable  to  that  particular' 
work. 

Q.  In  Modification  No.  1,  I  call  your  attention 
to  Paragraph  four  of  Modification  No.  1,  which  is 
attached  to  the  main  exhibit — I  don't  recall  the 
number  of  the  exhibit  at  this  time —  oh,  yes;  here 
it  is.  No.  21.  I  am  reading  to  you  paragraph  four 
of  page  seven  of  the  Modification:  "It  is  under- 
stood and  agreed  that  an  adjustment  of  time  for 
the  additional  work  occasioned  by  this  modifica- 
tion, if  necessary,  will  be  made  at  the  time  of  final 
completion  of  all  work  done  under  the  subcontract. '  ^ 


504  Poiuer  Service  Corporation  vs. 

(Testimony  of  W.  Lyle  Borst.) 

A.  Iluit  is  correct.  We  did  not  ask  for  addi- 
tional time  for  that  work. 

Q.  And  the  total  amount  of  that  extra  work  ran 
something  over  eight  thousand  dollars? 

A.     Yes,  sir. 

Q.  Have  you  computed  that  into  the  original 
ligure  of  $448,000.00  i  A.     Yes,  sir. 

Q.  About  five  days  is  what  it  figured  according 
to  my  figures'? 

A.  Well,  it  would  be  about  five  i)er  cent  of  the 
total  time.  [631]  That  would  be  about  six  days. 

Q.  Between  five  and  six  days,  so  that  mider 
that  clause  your  real  tune  of  completion  was  No- 
vember 15th  instead  of  the  tenth,  except  that  you 
refused  to  accept  it? 

A.  It  had  no  effect  on  our  time.  That  was  done 
in  step  with  other  work. 

Q.  There  was  no  penalty  of  so  much  a  day,  or 
week,  for  failure  to  complete  on  November  10th  ? 

A.     No,   sir. 

Q.  'J'he  only  penalty  was  to  take  you  oft'  the 
job  and  use  your  equipment  and  sue  you  on  your 
bond  for  the  extra  cost  to  the  Government? 

A.     That  is  right. 

Q.  You  asked  for  extra  time — that  was  not  filed 
until  around  the  20th  of  November,  even  though 
it  was  actually  dated  on  November  10th,  so  that 
the  contract  was  completed  at  the  time  you  were 
offered  extra  time  and  you  refused  it.  That  was 
in  1945,  long  after  you  got  off  the  job? 
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A.  That  was  written  into  this  modification  with- 
out any  review  by  ourselves. 

Q.  That  was  on  Modification  No.  3  which  covers 
tlie  over-all  picture,  and  you  refused  it? 

A.     That  is  right. 

Q.  There  is  no  possible  way,  even  though  it  was 
dated  [632]  back  to  November  10th,  or  if  it  had 
been  dated  back  to  the  1st  of  July,  there  was  no 
penalty  that  could  have  been  invoked  for  delay  ? 

A.     That  is  right. 

Q.  You  insisted  on  not  taking  that  extra  time 
because  you,  as  the  plaintiff,  believed  that  it  might 
waive  some  right  you  may  have  for  damages  ? 

A.     That  is  right. 

Q.  And  that  didn't  come  up  until  March  or 
April  of  1945? 

A.  The  modification  was  submitted  to  us  in 
February. 

Q.     And  you  rejected  it?  A.     That  is  right. 

Q.  Calling  your  attention  now,  Mr.  Borst,  to 
subdivision  (c)  of  Paragraph  1-05  of  the  Specifica- 
tions: "When  conditions  at  the  site  of  the  pro- 
posed work  are  considered  by  the  constructor  to  be 
unfavorable  to  its  jprosecution,  the  constructor  may 
order  the  subconstructor  in  writing  to  suspend 
work  mider  the  subcontract  until  the  constructor 
considers  that  the  unfavorable  conditions  for  the 
prosecution  of  the  work  no  longer  exists.  When  the 
work  is  so  suspended  the  time  allowed  for  com- 
pletion will  be  increased   by  an  amount  equal  to 
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the  time  of  suspension  as  determined  by  the  con- 
structor." You  understand  that  clause,  don't  you? 

A.    Yes,  sir. 

Q.  And  under  that  chuise  your  work  was  not 
suspended  at  [633]  any  tune? 

xV.     No,  sir. 

Q.  Did  you  ask  that  it  be  suspended  because  of 
the  absence  of  necessary  material  to  make  progress 
on  the  job?  A.     No,  sir. 

Q.  You  had  something  to  do  there  all  of  the 
time,  did  you? 

A.     Well,  we  paced  the  work  to  keep  going. 

Q.  On  two  or  three  different  days  you  had  a 
little  rain.^  A.     That  is  right. 

Q.  On  one  or  two  days  it  prevented  you  from 
keeping  the  men  on  the  job;  one  was  a  big  hole 
in  the  chunney  and  rain  came  in  and  you  had  to 
Jay  off  the  men? 

A.     I  don't  seem  to  remember  that. 

Q.  There  was  no  comi)lete  lay-off  due  to  weather 
conditions?  A.    No,  sir. 

Q.  And  you  didn't  think  that  conditions  at  the 
site  justified  a  lay-off,  or  the  suspension  of  work, 
for  any  period  of  time  because  of  the  absence  of 
materials  ? 

A.    We  didn't  make  that  demand. 

Q.  Paragraph  (d)  of  Clause  1-05  of  the  Speci- 
fications :  ' '  If  the  subcontractor  fails  to  perform  the 
work  at  a  rate  satisfactory  to  the  constructor  as 
specified  in  subsection  (a)  above  by  reason  of  de- 
lays in  the  delivery  of  materials  [634]  or  supplies 
essential  to  such  performance,  because  of  war  prior- 
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ities,  or,  because  of  conditions  existing  through  no 
fault  or  negligence  of  the  subconstructor,  he  may 
be  excused  for  such  failure  upon  the  presentation 
to,  and  the  approval  by,  the  constructor  of  a  writ- 
ten statement  setting  forth  distinctly  the  causes  for 
such  failure."  You  approved  of  that  clause.^ 

A.     Yes,  sir. 

Q.  And  you  followed  it  to  the  extent  that  you 
did  ask  for  an  extension  of  time  in  a  letter  of  No- 
vember 10th  .^  A.     Yes,  sir. 

Q.  And  you  didn't  like  the  next  clause,  so  that 
in  that  letter  of  November  lOtli  you  objected  to  the 
provisions  of  subdivision  (e),  which  1  will  read 
to  you, — you  know  that,  Mr.  Borst? 

A.     Yes,  sir;  that  is  right. 

Q.  You  acceiJted  paragraph  (d)  but  rejected 
paragraph  (e)  in  that  same  letter  i 

A.     That  is  right. 

Q.  Subparagraph  (e) :  ''In  case  time  for  com- 
pletion of  the  work  is  increased  due  to  any  of  the 
causes  specified  herein,  it  is  distinctly  understood 
and  agreed  that  the  subcontractor  will  accept  the 
additional  time  in  which  to  complete  his  subcon- 
tract, in  full  satisfaction  of  any  delays  encountered 
and  the  constructor  will  not  be  liable  for  any  [635] 
costs  or  expenses  incurred  by  the  subconstructor  as 
a  result  of  the  increased  time  for  completion  of  the 
subcontract."  That  part  of  clause  1-05  you, — in 
that  letter  that  you  didn't  want  to  include? 

A.     That  is  correct. 

Q.     Under  this  contract, — have  you  ever  had  one 
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whcTc^  there  was  a  i)enalty  clause  of  so  much  a 

day  if  you  didn't  complete  on  time? 

A.     I  was  trying  to  thiiik. 

Q.  During  the  war  it  was  not  the  policy  of 
the  Government  to  invoke  this  clause? 

A.     I  think  that  is  right. 

Q.  And  by  the  same  token  wasn't  it  the  policy 
of  the  Grovernment  because  of  the  jjossibility  of 
delay  to  also  waive  liquidated  damages  in  the  event 
that  the  delays  went  beyond  the  time  they  anti- 
cipated ?  A.     Yes,  sir. 

Q.  They  gave  you  additional  time  and  you,  in 
turn,  accepted  that  time?  A.     Yes,  sir. 

Q.  Subdivision  (f ) :  ''Inasmuch  as  the  provi- 
sions of  the  subcontract  documents  relating  to  the 
time  for,  and  the  rate  of,  performance  of  the  work 
and  the  time  for  completion  of  the  same  are  in- 
serted for  the  purpose  of  enabling  the  United  [636] 
States  Government  to  i)roceed  with  the  construc- 
tion of  the  Sunflower  Ordnance  Works  in  accord- 
ance with  its  ])redetermined  program  of  war  effort, 
such  pi'ovisions  are  of  the  essence  of  the  subcon- 
tract."   You  understand  that  clause,  Mr.  Borst? 

A.     Yes,  sir. 

Q.  Do  you  agree  witli  that  part  of  the  contract, 
and  weie  you  in  full  accord  in  your  operation  with 
subdivision    (f)  ?  A.     Yes,    sir. 

Q.  And  subdivision  (g)  of  the  same  contract, 
vliicli  is  1-05:  "No  liquidated  damages  are  j)ro- 
vided  for  under  the  specifications,  nor  will  such 
damages  hv  ])rovided  for  in  tlie  subcontract."   That 
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clause,  although  it  was  in  the  sjjecifications,   you 
didn't  agree   with, — I  will   withdraw  that,   please. 
You   don't   consider  that  you   are   bound   by   that 
clause  ? 

A.  Liquidated  damages,  as  a  rule,  are  consid- 
ered as  against  the  constructor. 

Q.     Not  liquidated  damages. 

A.     As  against  the  constructor. 

Q.  Under  subdivision  (g)  which  reads:  ''No 
liquidated  damages  are  provided  for  under  the 
specifications,  nor  will  such  damages  be  i)rovided 
for  in  the  subcontract.''  You  mean  [637]  that  no 
penalty  would  be  invoked  against  you  for  failure 
to  complete,  and  by  you,  1  mean  the  i^laintift  in 
this  action  *? 

A.  Yes,  sir;  we  understood  that  there  would  be 
no  damages  which  could  be  assessed  to  us, — to  the 
Ijlaintiff. 

Q.     Against  you,  or  in  favor  of  you  .^ 

A.     Against  us. 

Q.  From  the  time  you  started  on  this  contract 
and  up  to  the  modification  was  there  any  thought, 
or  any  belief,  that  Mr.  Joslin  had  breached  his  con- 
tract in  the  matter  of  supplying  these  materials? 

A.     Yes;  we  thought  so. 

Q.  You  were  on  the  job, — did  you  feel  that  Mr. 
Joslin  had  violated  the  terms  of  his  contract? 

A.    Yes,  sir,  definitely. 

Q.     With  reference  to  what? 

A.  With  reference  to  the  supplies  or  materials 
which  would  have  been, — which  were  needed  to  ])ei'- 
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form  the  work  in  an  orderly,  proper  and  regular 

mamier. 

Q.  And  you  felt  that  the  procuring  of  the  ma- 
terial was  a  burden  placed  on  Joslin, — on  the  de- 
fendant in  this  case,  and  that  there  was  no  cor- 
res})ouding  burden  on  you  to  get  in  the  requisi- 
tions based  on  the  inventory  given  by  you? 

Mr.  Watts:  That  is  objected  to  as  being  argu- 
mentative. [638] 

The  Court:     He  may  answer. 

A.  That  list  of  material  was  known  to  be  on 
file  and  coming  forward,  just  exactly  as  if  it  had 
been  filed  regularly,  because  in  the  verbal  manner 
in  which  it  was  handled  it  was  miderstood  to  be 
the  same  as  if  it  was  filed,  by  virtue  of  the  entire 
understanding  that  was  had.  That  material  was 
imderstood  to  be  on  order. 

Q.  And  for  that  reason  did  you  look  to  Her- 
cules, or  to  some  other  organization,  to  supply  this 
material  instead  of  Mr.  Joslin? 

A.  We  looked  to  Mr.  Jung  of  the  Joslin  or- 
ganization, or  to  Mr.  Wedlick,  who,  in  turn,  were 
\Tny  definite  in  their  statements  that  we  would 
3'eceive  this  material  through  those  channels. 

Q.  You  felt  that  excused  from  the  x:)erformance 
of  your  contract? 

A.  I  had  gone  along  with  the  performance  of 
my  contract  because  as  long  as  the  orders  ^^•ere 
definit(^]y  established  there  was  no  detail  for  me 
to  take  care  of,  at  least  T  thought  that. 

Q.    Now,  Mr.  Borst,  on  this  other  matter,  at 
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your  home  office  do  you  have  a  switchboard  oper- 
ator,— a  coiiununity  operator,   or  do  you  and  the 
Fegles  Construction  Company  operate  through  dif- 
ferent switchboards?   [639] 

A.     We  have  a  conmion  system. 

Q.  You  mean  by  that  it  is  a  conunon  system 
where  there  is  someone  who  acts  as  the  operator 
and  diverts  the  calls  to  the  party  it  should  go  to? 

A.     Yes,  sir. 

Q.  What  part  of  the  Fegles  Construction  Com- 
pany's office  is  occupied  by  the  Power  Service  Cor- 
poration, and  what  part  is  occupied  by  the  Fegles 
Construction  Company  ? 

A.  I  would  say,  roughly,  it  is  about  half  and 
half. 

Q.  And  the  equipment  that  you  rent, — the 
Fegles  Constru(ition  Company  from  whom  you 
lented  the  equij)nient  is  the  same  Fegles  Construc- 
tion Company  that  occupies  the  quarters  with  you 
at  the  home  office?  A.     That  is  correct. 

Q.  Have  you  any  record  of  the  total  amount  of 
money  you  paid  for  rental  of  equipment  during 
the  time  that  you  worked  on  the  contract  in  ques- 
tion here, — not  the  thirty-nine  days,  but  the  full 
]  »e]'iod  of  time,  the  amount  that  you  paid  in  rentals  ? 

A.  Several  thousand  dollars.  I  don't  have  the 
figure  here. 

Q.     Have  you  a  fair  approximation  of  it? 

A.     J.  would  say  ten  thousand  dollars. 

Q.  Do  you  have  the  figures  so  that  you  could 
get  them  and  have  the  correct  amount  for  us?  [f)40] 
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A.  I  will  try.  I  know  there  are  some  that  are 
available  to  us  here. 

Q.  I  miderstand  then  that  some  of  the  figures 
are  here?  A.     Yes. 

Q.  (Mr.  Gibson,  continuing) :  Were  you  able 
to  check  on  any  of  the  figures  that  we  were  talking 
about  ? 

A.     T  think  possibly  I  could  get  it  tonight. 

Q.  I  imderstood  you  to  say,  Mr.  Borst,  in  your 
examination  under  Mr.  Watts  that  the  progress 
schedule  showed  when  the  delivery  of  material  was 
required.  Now  then,  have  you  a  copy  of  this 
progress  schedule? 

Mr.  Watts:     Which  one  do  you  want? 

Mr.  Gibson:  Anyone  that  shows  the  date  of 
materials  required. 

Mr.  Wats:     Yes;  we  have  them  in  our  exhibits. 

Q.  (Mr.  Gibson,  continuing) :  Will  you  ex- 
])lain  it  as  you  go  along?  You  are  looking  at  a 
progress  schedule  now, — the  one  you  have  there  is 
not  dated,  is  it? 

A.  Well,  the  one  from  which  this  one  was  made 
was  dated.  This  was  revised  on  August  17th,  in 
which  we  broke  it  down.  It  [641]  shows  here  the 
operation  in  connection  with  the  drums, — it  is 
shown  for  boilers  Nos.  1,  2  and  3.  The  operation 
requiring  the  drums, — naturally,  the  drimis  would 
have  to  be  there  back  in  July.  I  think  it  was  about 
the  22nd, — no;  I  guess  the  19th,  and  the  boiler 
tubes  would  have  to  be  there  on  the  19th  of  July. 

Q.     That  was  for  what  boiler? 
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A.  Well,  Boiler  No.  1  is  right  here  (iudicatmg), 
and  Boiler  No.  2  is  shown  here  (indicating). 

Q.     Boiler  No.  2  would  be  on  what  date? 

A.  On  the  21st,  the  boiler  tubes  for  Boiler  No.  2, 
—the  21st  of  July. 

Q.     That  was  your  tirst  proposal/ 

A.     That  was  the  revised  proposal. 

Q.  Work  on  boiler  tubes  would  continue  from 
the  21st  of  July  until  what  X)eriod,  or,  rather,  dur- 
ing what  period  of  time? 

A.     Until  August  24th. 

Q.  From  the  21st  of  July  to  the  21th  or  25th 
of  August,  during  which  time  your  schedule  called 
for  work  on  Boiler  No.  2? 

A.     On  the  tubes;  yes. 

Q.     And  now  as  to  Boiler  No.  3? 

A.  The  tubes  were  to  commence  on  the  5th  of 
August,  and  continued  until  the  6th  of  Septembei*. 

Q.  And  from  that  the  schedules  were  made  by 
the  A.-E.-M.?  A.    Yes. 

Q.  Did  those  schedules  conform  with  the  desig- 
nation, or  limits  placed  by  your  proposal,  or  re- 
vised schedule  of  August  17th? 

A.     Yes,  sir. 

Q.  Have  }'ou  one  of  those  here, — I  believe  Mr, 
Watts  is  looking  at  Exhibit  No.  52. 

A.  We  have  this  chart.  All  of  the  work  is 
ma])])ed  under  Boiler  No.  1  in  one  space,  and  here 
(indicating)  is  Boiler  No.  2  and  No.  3,  different 
arrangement  than  we  used  here  (indicating).  That 
shows  the  setting  of  the  drums  on  July  19th,  and 
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work  on  tJiat  boiler  clrnnis,  tubes,  water-wall  and 

header  tubes  progressing  through  to  August  23rd. 

Q.     Beginning  on  what  date  i 

A.     July  19th. 

Q.     That  was  Boiler  No.  1? 

A.     Yes,  sir;  Boiler  No.  1. 

Q.  Is  it  your  contention  that  indicates  the  tubes 
should  be  there  at  the  commencement  of  your  op- 
erations, or  sufficient  tubes  to  w^ork  with? 

A.  We  have  that, — the  tubes,  yes.  We  didn't 
cover  that  before.  We  didn't  reach  that.  This  same 
chart  I  have  here  shows  exactly  when  the  water- 
wall  tubes  were  to  be  there,  the  [643]  exact  dates 
when  they  were  to  be  there  are  shown  here  (indi- 
cating). They  are  shown  as  August  1st,  August 
8th  and  August  15th  on  the  three  boilers,  respec- 
tively. 

The  Court:  Is  this  material, — doesn't  the  testi- 
mony show  that  there  is  no  claim  here  until  the 
latter  part  of  August  on  account  of  non-delivery 
of  these  tubes'? 

Mr.  Watts:  No.  Our  claim  was  that  they  were 
due  on  August  1st  to  August  15th. 

The  Court:  I  am  talking  now  about  the  claim 
for  damages,  whatever  date  that  is.  My  recollec- 
tion of  the  evidence  was  that  the  tirst  claim  for 
damages  was,  I  believe,  the  28th.  I  am  not  sure, 
but  my  memory  is  Mr.  Borst  read  that  from  some 
exhibit,  or,  at  least,  there  was  some  testimony  to 
that  effect.  I  camiot  see  why  this  testimony  offered 
at  this  time  is  material. 
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Mr.  Gibson:  Well,  if  I  may  go  on  a  little  fur- 
ther with  this  questioning? 

The  Court :  Yes,  you  go  right  ahead.  I  was  just 
wondering  about  the  record  \\e  are  making  here. 

Q.  (Mr.  Gibson,  continuing) :  Xow,  Mr.  Borst, 
the  progress  schedule  you  referred  to  represents 
the  date  you  proposed  to  start  erecting  certain  seg- 
ments of  the  w^ork,  and  you  allocated  to  that  a  cer- 
tain nmnber  of  days;  isn't  that  what  you  put  in 
a  progress  schedule? 

A.  Yes,  that  is,  certain  operations  were  dele- 
gated to   [644]   certain  days. 

Q.  If  that  segment  of  work  could  be  comj^leted 
in  a  certain  number  of  days  that  has  no  reference, 
or  is  no  basis,  for  any  fixed  crew?  It  does  not  ex- 
X.)lain  the  number  of  men  working  on  the  operations 
in  this  schedule? 

A.  No;  this  was  normally  an  exhibit  of  the  al- 
lotted time. 

Q.  And  whether  that  hapjjened  to  be  between 
the  twenty-fifth  of  one  month  and  the  fifth  of  the 
next  month,  that  schedule  simply  covers  a  certain 
amount  of  work  that  you  proposed  to  do  in  a  cer- 
tain ])eriod  of  time?  A.     That  is  correct. 

Q.  In  connection  with  this  contract  there  is  a 
term  used  as  a  "Punch  List?" 

A.     That  is  correct. 

Q.     What  is  that? 

A.  That  is  a  list  made  up  by  someone  with  au- 
thority showing  items  of  work  which  are  yet  to 
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be  done,  or  which  are  to  be  corrected  in  some  man- 
ner. 

Q.  After  the  work  is  done  and  inspector  comes 
from  the  A.-E.-M.,  or  the  defendant.  Even  after 
tlie  inspection  by  the  Cxovermnent,  if  there  is  some 
deficiency"  in  the  work  a  punch  list  is  made  up  and 
then  you  make  up  the  work? 

X.     That  is  correct.  [645] 

Q.     There  were  several  items  on  the  punch  list? 

A.  Well,  it  w^as  made  up  in  this  w^ay:  In  order 
tJiat  all  aid  be  given  and  cooperation  had  on  the 
part  of  everyone,  including  the  inspectors,  the  list 
was  made  up.  Everybody  knew  that  certain  items 
of  work  had  to  be  made  up,  and  it  was  on  the  list. 
This  was  done  in  order  that  there  would  be  no 
misunderstanding  of  what  was  necessary  to  fulfil 
the  contract. 

Q.  In  connection  with  this  contract,  except  for 
the  tubes, — the  water-wall  tubes  and  such,  the  rest 
of  the  materials  were  supplied  to  you  in  good  time  f 

A.     Yes,  sir. 

Q.  They  were  delivered  right  to  the  place  you 
ordered  ?  A.     Yes,  sir. 

Q.  In  fact,  it  got  to  the  point  in  the  construc- 
tion of  this  \\ork  that  you  were  getting  deliveries 
so  promjily  that  you  didn't  order  until  the  last 
jyioment  ? 

A.  You  say  we  did  not  order  until  the  last 
moment? 

Q.  I  say,  it  got  to  the  point  in  the  construction 
of   this   job   that   you   were   getting   deliveries   so 
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promi^tly  that  you  didn't  order  until  the  last  mo- 
ment because  of  such  quick  and  i^rompt  deliveries? 

A.     I  don't  feel  that  was  the  case. 

Q.  I  am  talking  now,  Mr.  Borst,  about  the 
standard  items. 

A,  Well,  that  might  possibly  be  an  analysis  of 
it.  You  [646]  understand  in  a  job  of  this  kind 
there  is  a  considerable  amount  of  work  done  in 
keeping  with  good  workmanship,  and  there  is  no 
written  statement  of  such  woi'k.  There  is  no  de- 
tailed list  made  or  used,  and  therefore  you  just  go 
forward  and  do  the  work  to  the  best  of  your  knowl- 
edge and  belief,  if  it  is  being  executed  in  a  good 
woi'kmanlike  manner.  Of  course  in  doing  so  you 
may  have  a  certain  amount  of  criticism  and  it  may 
be  justified  criticism  which  may  come  from  the 
overseer.  He  may  point  out,  for  instance,  that  it 
>vould  be  nice  to  have  an  additional  bracket,  or  an 
additional  hanger  on  a  certain  pipe  line,  or  it  may 
be  that  some  j^iece  of  equix)ment  is  not  set  in  a 
place  that  is  the  best,  according  to  his  judgment, 
and,  of  course,  his  criticism,  as  I  say,  may  be 
Avarranted,  and  you  just  say,  "Fine,  we  will  do  it  as 
soon  as  we  have  the  supplies,  or  we  will  g^i  the 
su]>plies  necessary  and  do  it." 

Q.  Is  that  what  you  mean  with  reference  to  the 
forty  requisitions  after  NoA'^ember  fifth  that  were 
for  certain  items  that  you  needed? 

A.     I  don't  get  the  distinction. 

Q.  Well,  you  say  there  are  instances  where  the 
iiis])ectors  may  ask  for  some  change  or  some  addi- 
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tional  work  as  a  cautionary  measure,  or  to  make 
tlie  job  better,  and  you  order  these  items  in  order 
tliat  you  may  do  the  work?  [647] 

A.  A¥e]l,  that  may  be  true,  and  it  may  be  that 
those  instances  are  rather  extensive,  but  I  used  a 
very  simple  illustration.  You  understand  this  may 
be  in  comiection  with  some  particular  portion  of 
the  system,  or  it  may  extend  to  the  entire  systeui. 

Q.  Where  there  was  additional  w^ork  you  got 
modifications  so  that  you  could  get  additional  pay  I 

A.  Well,  not  necessarily.  It  may  come  up  in 
the  inspection.  You  do  the  job,  if  it  is  a  minor 
one,  when  the  inspector  suggests. 

Q.  But,  Mr.  Borst,  if  there  is  a  question  arises 
and  you  do  not  agree  you  have  a  right  to  ask  for 
a  determination?  A.     Yes,  sir. 

Q.  That  is,  if  you  feel  that  it  is  outside  of  the 
scope  of  your  contract?  A.     Yes,  sir. 

Q.  There  is  no  complaint  at  this  time  that  any 
of  that  existed? 

A.  No,  sir.  I  was  simply  pointing  out  that  by 
reason  of  the  way  this  is  executed  and  the  way  it 
is  handled,  this  situation  giving  rise  to  the  ques- 
tion as  to  the  absence  of  material  and  its  coming 
forward, — 

Q.  (Interposing) :  Well,  Mr.  Borst,  coming 
back  to  my  question:  Were  not  the  supplies  that 
were  requisitioned  delivered  to  you  so  promptly 
that  you  delayed  in  ordering  [648]  them  until  you 
actuallv  needed  them  because  of  the  fact  that  all 
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speed  was  given  to  getting  tlie  supplies  to  you  on 

time  ? 

A.  No;  I  don't  feel  that  there  was  any  ad- 
vantage taken  of  that  situation,  because  it  was  to 
our  advantage  to  keep  the  work  ahead  as  much 
as  it  was  to  anyone's. 

Q.  I  don't  mean  to  imph^  that  any  advantage 
was  taken,  but  simply  that  there  was  a  whole- 
hearted cooperation  in  getting  the  material  as 
promi)tly  after  the  requisitions  were  filed  as  pos- 
sible? 

A.  I  would  say  that  the  defendant  made  every 
effort  to  get  the  material.  I  would  want  to  point 
out  that  he  did  not  always  control  the  situation, 
but  I  would  not  want  to  say  that  the  defendant  was 
indilferent  to  the  situation. 

Mr.  Gibson:  I  don't  believe  I  have  any  further 
cross  examination. 

Further  Cross  Examination 

By  Mr.  Scholz: 

Q.  Mr.  Borst,  just  a  question  or  two:  The  other 
day  you  stated  to  me  that  consideration  for  the 
additional  clause  was  the  continuation  of  the  job. 
By  that  I  understood  you  to  mean  that  if  this  other 
clause  was  not  added  then  you  would  refuse  to  do 
this  further  work.  Was  my  miderstanding  correct 
in  that? 

A.  We  did  not  make  the  statement  that  we 
vvoiiJd  not  do  further  work,  but  the  inclusion  of  the 
clause  satisfied  us  [649]  on  that  point. 
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Q.  You  still  don't  answer  my  question.  You 
snid  to  me  in  answer  to  a  question  that  the  con- 
sideration for  the  additional  clause  was  the  con- 
tinuance of  the  job,  and  I  ask  you  by  that,  I  un- 
derstand you  to  mean,  Mr.  Borst,  that  the  Public 
Service  Corjjoration  would  not  continue  the  job, 
or  would  not  have  continued  the  job  unless  that 
clause  was  added?  Is  that  a  correct  interpretation 
of  your  statement,  or  not  .^ 

A.     Well,  it  had  a  bearing. 

Q.  Was  my  interpretation  of  your  statement 
correct,  or  not  ?  A.     Yes,  sir. 

Q.     My  interpretation  is  correct? 

A.     Yes,  sir. 

Q.  Will  you  please  show  me  any  indication,  or- 
ally or  w^ritten,  that  you  gave  to  the  defendant,  or 
for  that  matter,  to  anyone  else  connected  with  this, 
that  you  refused,  that  is,  that  the  Power  Service 
Cori)oration  refused  to  go  on  with  the  w^ork  miless 
that  clause  was  added  .^ 

A.  No;  there  was  no  written  expression  to  that 
effect. 

Q.  There  was  no  written  or  oral  indication  that 
you  would  not  go  on  with  the  work  ? 

A.     That  is  correct. 

Q.  The  specifications,  as  they  were  written,  are 
exactly  [650]  as  they  were  intended  to  be  written 
by  the  drawer  of  the  specifications? 

A.     I  don't  understand  that  question,  Mr.  Scliolz. 

Q.  The  specifications,  under  which  you  sub- 
mitted your  bid  and  became  a  party  to  the  contract, 
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they  were  written  as  the  drawer  intended  them  to 
be  written,  and  you  don't  claim  that  the  draw^er 
made  any  mistakes  in  writing  these  specifications? 

A.  I  maintain  this:  The  man  who  drew  these 
si)ecifications  was  obliged  to  change  them  from  the 
form  lie  had  originally  written  them  in.  These 
specifications  were  then  adopted  by  the  defendant, 
and  therefore,  the  specifications  as  issued  to  the 
contractors,  ourselves  included,  did  not  i:)urport  the 
thing  which  the  original  writing  intended  to  i^ur- 
port. 

Q.  As  I  understand  you,  Mi'.  Borst,  you  contend 
now  that  the  writer  didn't  intend  to  write  the  speci- 
fications as  they  are  written? 

A.  He  did  not  write  them  that  way  to  start 
with. 

Q.  Do  you  have  any  knowledge,  or,  rather,  did 
> on  liave  any  knowledge  of  wdiat  the  drawer  had 
in  mind  at  the  time  you  bid  on  the  specifications  ? 

A.     I  did  not. 

Q.  Whatever  the  drawer  had  in  mind  was  some- 
thing that  you  had  information  of  after  you  had 
made  the  bid? 

A.     After  w^e  had  completed  the  work.  [651] 

Q.  Anything  that  the  drawer  had  in  mind  did 
not  effect  in  any  way  your  bid? 

A.  It  could  not  have  affected  the  bid.  I  was 
bidding  on  the  written  specifications  as  they  came 
to  me. 

Q.  You  acted  on  those  specifications  as  they 
were  at  the  time,  did  you  not? 
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A.    Yes,  sir. 

Q.  Under  the  specifications  you  bid  on. — strike 
that,  please.  Mr.  Borst,  the  specifications  whicli 
you  bid  on  were  the  same  specifications  which  are 
a  part  of  the  contract  which  you  signed  and  op- 
erated under?  A.     That  is  correct. 

Q.     There  are  no  changes'?  A.     No,  sir. 

Q.  The  boilers  were  completed  October  27th, 
1944? 

A.  The  boilers,  as  a  whole, — the  work  as  a 
whole,  mcluding  the  boilers,  Avas  all  consummated 
at  the  same  time,  on  December  19th. 

Q.  Were  the  boilers  not  completed  before  De- 
cember 19th? 

A.  We  had  a  portion,  one  unit,  some  time  before 
that  time,  a  considerable  number  of  days  before 
that  time,  but  not  all  three  of  them. 

Q.  Did  all  of  the  work  cease  on  the  drums,  the 
tubes,  the  water-wall  tubes  on  October  27th,  1944? 

Mr.  Watts:  We  ask,  if  the  Court  please,  that 
the  witness  be  permitted  to  have  a  construction 
schedule. 

Mr.  Scholz:     Surely. 

A.     May  I  have  the  final  one?   Of  these  charts? 

Mr.  Watts:     This  one? 

A.  The  final  date  for  setting  the  drums,  the 
tubes,  the  water-wall  tubes  and  headers  appears  on 
the  tuial  chart,  and  so  marked  as  one  himdred  per 
cent  on  December  1st. 

Q.  (Mr.  Scholz,  continuing) :  December  1st, 
3944?  A.     That  is  right,  on  boiler  No.  1. 
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Q.     Then  the  date  of  October  27th  is  incorrect? 

A.  That  is  right.  I  don't  know  where  it  conies 
from. 

Q.  If  the  work  on  the  tubes,  headers  and  drmns 
ceased  on  Dec.  1,  1944,  it  was  not  necessary  to  have 
any  equipment  for  the  work  after  December  1st '? 

A.  That  was  on  Boiler  No.  1.  That  date  per- 
tains to  Boiler  No.  1. 

Q.  I  am  speaking  of  all  work  on  the  tubes  and 
headers,  if  that  was  not  finished  on  October  27th  i 
I  understood  you  to  say,  however,  that  it  was  on 
December  1st? 

A.  On  Boiler  No.  1,  it  was,  and  on  Boiler  No. 
3  this  chart  shows  that  it  w^as  completed, — the  boiler 
proper,  the  tubes  and  headers  on  December  7th. 
That  chart  would  bring  [653]  that  fact  forth. 

Q.    And  what  about  Boiler  No.  2. 

A.    No.  2  was  completed  on  December  19th. 

Q.  Mr.  Borst,  did  you  understand  that  any  ma- 
terial that  was  short,  or  missing,  that  you  were  to 
make  requisition  through  Mr.  Joslin  for? 

A.     Yes,  sir. 

Q.  And  that  the  materials  to  be  furnished  would 
come  through  the  Govermnent  ? 

A.  Through  the  Government  ordering  and  pay- 
ing for. 

Q.  The  Government  was  to  furnish  the  ma- 
terial'? 

A.  In  the  final  analysis  the  Government  was 
furnishing  it;  yes. 

Q.     Now,  in  regard  to  the  claim  of  loss  of  effi- 
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cicncy,  those  crews  that  you  had  were  they  skilled^, 

or  unskilled?  A.     Skilled  crew. 

Q.  Now,  these  Quonset  huts  that  are  put  up  in 
two  days,  a  crew  will  put  the  first  one  up  in  two 
days,  and  then  possibly  two  or  three  days  later  they 
do  it  again  in  the  same  tmie.  If  the  crew  is  skilled 
ai](l  they  go  to  one  operation,  and  then  go  some- 
where else  and  do  some  other  work,  and  then  go 
bjiek  to  the  operation  that  would  be  like  the  first 
one,  they  would  not  increase  their  efficiency  because 
they  are  skilled  to  begin  with? 

A.     Your  example  is  quite  inadequate.  [654] 

Q.  Well,  that  is  the  only  thing  that  I  know  any- 
thing about.  Now,  these  boiler  crews  are  skilled  to 
start  with,  and  this  second  operation  they  are 
skilled  at  that,  and  the}'  would  not  be  any  more 
skilled,  no  matter  how  many  operations? 

A.  Well,  familiarity  and  acquaintanceshijj  that 
is  gained  permits  a  finer  and  a  more  able  jjerform- 
ance  on  the  second  oijeration,  and  so  on,  on  the 
third. 

Q.  ]3efore  you  started  on  the  work  you  knev/ 
that  the  tubes  and  headers  were  missing?  | 

A.     Yes,  sir. 

Q.  Isn't  it  a  fact  that  without  the  inventory 
which  was  called  for  by  the  specifications,  it  was 
impossible  to  determine  the  material  shortage? 

A.  The  iuA^entory  showed  the  basic  shortage,  but 
hcic  wns  the  situation,  Mr.  Scliolz — 

Q.  (Interposing:)  Now,  ])lease,  Mr.  Borst,  can 
you  just  answer  iny  (|uesti()ii  v'es  or  no. 
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A.  Well,  in  that  case  the  answer  is  no.  We  have 
a  situation  in  which  the  material  shortage  was  ab- 
solutely established.  It  was  a  definite  factor.  It  was 
so  determined  and  known  to  the  defendant,  in  view 
of  the  fact  that  it  was  known  to  the  jjeople  supply- 
ing the  material  to  him.  It  was  know^n  by  virtue  of 
the  actual  listing  of  the  material,  [655]  which  was 
.shown  as  never  having  been  supplied  \mder  the 
original  order.  There  is  a  deficiency  established,  a 
definite  quantity  of  tubes  and  material  that  they 
had  failed  to  supply,  and  that  deficiency  was  es- 
tablished immediately. 

Mr.  Scholz:  We  move  to  strike  that  answer  as 
not  responsive.  Without  the  inventory  it  was  im- 
jiossible  to  determine  what  material  was  missing 
and  what  the  shortage  was  on  the  job.  I  think 
the  answer  is  clearly  not  responsive. 

I'he  Court:  I  don't  believe  that  it  is  resjjonsive 
to  the  question,  and  I  want  to  say  to  you  gentlemen 
now  that  I  think  I  know  all  about  this.  It  has  been 
gone  over  time  and  time  again  for  days  before  the 
Court  here,  and  I  w^ould  say  that  possibly  this 
answer  is  not  responsive,  and  I  think  it  should  be 
stricken.  We  all  know  that  the  material  was  not 
there.  It  seems  that  it  should  have  been  apparent 
to  anyone.  The  plaintiif  knew  it  was  not  there;  the 
defendant  knew  it  was  not  there,  and  it  seems  to 
me  that  everybody  else  knew  that  it  was  not  there. 

Mr.  Scholz:  I  believe  that  is  all  the  examination 
I  have. 


I 
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Redirect  Examination. 
By  Mr.  Watts:  [656]  | 

Q.  Will  you  please  refer  to  Plaintiff's  Exhibit 
No.  29  and  tell  the  Court  when  tlie  delay  started 
on  Boiler  No.  1 — what  date? 

A.  We  were  uj)  to  the  delay  on  Boiler  No.  I  on 
August  1st,  in  view  of  the  fact  that  the  tubes  were 
not  there  at  that  time,  and  did  not  arrive  until 
August  17th,  which  was  a  sixteen  day  delay. 

Q.     That  is  exhibit  No.  29? 

A.     Yes;  it  is. 

The  Court :  1  got  that  impression  as  to  the  delay. 
1  thought  it  was  from  Exhibit  No.  27. 

Mr.  Watts :    This  is  Exhibit  No.  29,  your  Honor. 

Q.  (Mr.  Watts,  continuing:)  Was  the  job  in  any 
Avay  delayed  by  reason  of  any  of  the  requisitions 
that  were  filed  by  you  after  requisition  No,  33? 

Mr.  Scholz:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  calling  for  a  con- 
clusion of  the  witness.  The  requisitions  speak  for 
themselves.  The  plaintiff  was  required  to  file  a 
material  list. 

The  Court :  I  understood  that  there  was  no  claim 
for  damage  imder  this  requisition.  I  believe  he  may 
answer. 

A.  T^here  was  no  delay  on  account  of  these 
requisitions.  [657] 
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Recross  Exainination. 
By  Mr.   Gibson: 

Q.  Now,  Mr.  Borst,  in  order  to  get  out  record 
clear,  what  do  you  understand  that  I  asked  you  to 
check  your  records  for? 

A.  The  first  item  would  be  the  labor  turn-over 
foi*  the  boilermakers  craft.  I  found  that  to  be 
twenty-four  per  cent. 

Q.  I  was  asking  for  the  number  of  people  that 
you  had  on  [658]  the  boiler  pa3a'oll  that  started, 
and  then  dropped  oif  the  payroll  before  you  ter- 
minated their  work.  The  payroll  shows  that  you 
laid  olf  eleven  men  on  October  11th,  and  then  on 
the  21st  of  October  something  like  fourteen  people's 
services  were  terminated — they  may  have  been  ter- 
minatd  a  day  of  two  before  that  time,  but  so  far 
as  the  payroll  is  concerned,  at  the  right  of  the 
sheet — in  the  right  hand  column  after  the  word 
''Term''  which,  no  doubt,"  terminated,  it  shows 
the  date  their  work  was  terminated.  Is  that  correct  ? 

A.     That  is  right. 

Q.  Now,  Mr.  Borst,  you  speak  in  terms  of  per- 
centage. Let  me  ask  you:  Have  you  a  list  of  the 
men  who  dropped  off  your  payroll? 

A.  Yes;  there  are  fifteen  who  dropped  off  the 
payroll. 

Q.     You  are  including  the  boilermaker  helpers? 

A.     Yes,  sir. 

Q.  The  men  who  you  expect  to  control  the  work, 
or  to  run  the  job,  are  the  boilermaker  superinten- 
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dent  and  the  lead  men — the  helj^eis  simply  tote  the 

material  ? 

A.  No;  that  is  not  true.  The  boilermaker's 
helper  in  the  craft  do  just  as  much  as  the  others, 
exce])t  that  they  are  restricted  from  that  pay  al- 
io w(^d  tlie  boilermaker  until  they  settle  their  rela- 
tiojiship  with  the  Union. 

Q.  Have  you  segregated  your  record  to  sIioay 
the  number  [659]  of  boilermakers  that  terminated 
their  work,  as  distinguished  from  boilermaker 
heli)ers/  A.     No;  I  have  not. 

Mr.  Watts:    We  are  prepared  to  give  the  names. 

Q.  (Mr.  Gribson,  continuing:)  You  haven't  a  list 
of  boilermakers  who  terminated  their  emijloyment 
fi'om  August  6th  until  you  discharged  them  i 

A.  1  have  names,  but  I  would  have  to  go  back 
and  make  the  differentiation  to  show  which  classi- 
fication it  would  be  under. 

Q.  Would  you  i-ecall  as  to  which  ones  were  boil- 
ermakers? A.     No;  not  from  memory. 

Q.  I  will  try  to  help  you,  Mr.  Borst.  How  about 
8am  Manato?  A.     I  have  that  name. 

Q.     He  just  worked  a  short  time? 

A.     Yes,  sir. 

Q.     Possibly  a  couple  of  payrolls? 

A.     Yes,  about  that. 

Q.     Now,  how  about  Selva  H.  Green? 

A.     I  remember  the  name. 

Q.  Was  that  a  man  that  yon  have  terminated  his 
em])loy — he  was  there  about  six   or  seven   weeks? 
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A.  Yes,  I  have  the  name  "Green,"  who  would  be 
terminated.  [660] 

Q.  You  didn't  indicate  in  this  instance  where 
the  man  was  terminated,  or  when,  but  it  shows  that 
lie  received  no  pay,  so  that  when  he  was  terminated 
in  the  middle  of  the  week  the  payroll  shows  the. 
date  he  was  terminated? 

A.     It  shows  the  days  that  he  worked. 

Q.  Did  you  find  where  the  name  did  aiJpeai- 
there,  and  there  was  no  record  of  his  having 
worked?  And  no  record  of  termination? 

A.  His  name  was  on  the  payrolls,  even  though 
he  didn't  work.  You  see  a  man  might  have  just 
gotten  his  last  check  and  then  didn't  come  back. 

Q.  And  on  payroll  after  payroll  his  name  would 
be  carried  on?  A.     Yes,  it  is  jjossible. 

Q.  And  that  happened  with  Selva  H.  Ureen,  did 
it  not? 

A.     I  think  so,  but  I  don't  remember  exactly. 

Q.  Alvin  L.  Robertson — he  terminated  on  the 
third  of  September? 

A.     Yes;  he  was  terminated. 

Q.  As  of  the  j)ayroll  of  Sei^tember  3rd,  wasn't 
it?  A.     Yes;  that  is  right. 

Q.  And  Nelson  Neicer,  the  record  shows  that 
he  terminated  on  September  20th;  is  that  right? 

A.  Yes;  that  is  right,  but  I  have  the  name  here 
as  ''Najjier,''  September  20th  is  the  right  date. 

Q.  Now,  Mr.  Borst,  what  do  3^ou  understand  by 
labor  turn-over — what  do  you  understand  that  term 
to  mean  .^ 
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A.  Well,  exijressed  iii  percentage  the  labor  turn- 
OA^er  would  be  the  number  of  men  employed  who 
left  the  job  before  they  were  terminated,  divided 
b}'  the  total  number  of  men  on  this  entire  job,  that 
is,  in  the  classification. 

Q.  That  is  the  method  you  used  to  arrive  at  the 
figure,  and  that  is  the  ternj  "labor  turn-over"  as 
expressed  by  you?  A.    Yes. 

Q.  It  is  termed  labor  turn-over  where  he  is 
working  and  his  services  are  terminated,  and  you 
rei)lace  him,  but  if  you  continue  without  him  do 
you  consider  that  as  turn-over?  A.     No,  sir. 

Q.  Now,  with  the  exception  of  the  four  names 
that  i  have  read — oh,  yes,  and  also  Mr.  Biggs, 
Edward  A.  Biggs  terminated  on  November  2nd? 

A.     Yes,  sir. 

Q.  Immediately  after  he  was  terminated  you 
njoved  Mairs  into  his  position?  A.     Yes,  sir. 

Q.  Now,  that  was  turn-over.  You  needed  a  man 
to  rex)lace  him? 

A.     Yes;  that  was  the  lead  man's  job. 

(^.  You  needed  a  man  in  that  place,  and  he  was 
replaced?  [f)62]  Now  that  is  what  1  understand  by 
Jabor  tui'n-over.  It."  you  iiadn't  replaced  him  it 
would  mean  that  the  services  were  not  required  by 
you? 

A.  Yes;  that  situation  was  comparable  to  othei' 
instances — and  thos(;  instances  are  (easily  deter- 
mined. 

(^.  Outside  of*  \hv  (oui-  iianics  tliat  I  I'cad,  plus 
the   iiJiiiic  ol'   licckrnic,  juhI   lie   was  on   IIk^   i)avj*<»li 
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of  August  6th   and  August   13tli — now,   with   the 
exception  of  those  men  the  rest  of  them  on  the 
l)oiler  job  stayed  straight  through? 

A.     I  have  here  the  helpers,  as  well. 

Q.  Now,  on  the  helpers,  something  like  seven 
of  them  that  you  developed  stayed  with  you  through 
the  whole  time — the  balance  of  them  came  and  went 
as  you  needed  extra  helpers.  The  balance  of  the 
crew  were  diminished  and  increased  as  you  needed 
helpers  ? 

A.  I  don't  dilferentiate  between  the  two  classi- 
fications. 

Q.  Do  I  understand  that  your  view  is  that  the 
helpers,  so  far  as  breaking  in  a  new  crew  was 
concerned,  from  one  boiler  to  another,  the  increase 
of  efficiency  and  so  on,  the  boilermaker 's  hel^jer 
was  just  as  much  a  part  of  that  crew  in  regard 
to  efficiency  as  the  men  directing  the  operation  i 

A.  They  were  working  the  same  as  the  boiler- 
maker,  side  by  side.  We  are  taking  the  entire  crew 
into  consideration.  [663] 

Q.  Are  you  prepared  now,  or  in  a  position  to 
answer,  whether,  with  the  exception  of  the  five 
names  that  I  have  read,  all  of  the  rest  of  the  men 
stayed  on  the  payroll  from  the  time  you  took  them 
on  until  you  yourself  terminated  their  services.^ 

A.  I  could  give  you  the  names  of  the  men  from 
this  record  that  I  compiled  who  w^ere  not  dis- 
charged, and  who  left  the  work — there  are  fifteen 
of  them. 
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Q.     And  that  includes  the  five  names  that  I  men- 
tioned, and  the  rest  would  be  helpers? 

A.     1  haven't  checked  that,  but  I  could  do  it. 

Q.  And  from  your  compilation,  or  your  check- 
ing, you  arrived  at  the  percentage  of  twenty-four  I 

A.     That  is  right.  1 

Q.  And  if  I  read  the  names  of  the  men  now 
you  would  not  know  whether  they  were  helx)ers  or 
boilermakers — you  didn't  pay  enough  attention  to 
know  whether  they  stayed  through  from  the  time 
you  hired  them  untiJ  you  terminated  their  employ- 
ment i 

A.  I  have  the  names  of  the  people  who  were 
turn-over  people. 

Q.  But  you  have  a  different  view  of  turn-ovei* 
than  I.  have,  Mr.  Borst.  Isiy  understanding  is  that 
when  a  man  leaves  your  emx^loyment  and  you  have 
to  ])ut  another  man  in  his  place  [664]  that  is  turn- 
ovei-,  but  when  a  man  just  drops  out  of  the  service 
and  is  not  replaced  that  is  a  reduction  of  forces, 
and  is  to  be  expected.  It  is  an  expected  hazard  of 
any  eni])Joyment,  but  as  I  gather  it  that  is  not  your 
view  of  turn-over V 

A.  Turn-over,  as  viewed  from  this  situation, 
represents  the  number  of  men  who  leave  the  em- 
ployment voluntarily.  They  ask  for  releases  on  the 
basis  of  sickness  or  something  else,  and  it  could  be 
a  justifiable  release,  but  it  is  all  men  that  leave  j 
the  employment  before  we  were  ready  for  them  to 
leave,  and  we  would  have  used  them  continuously 
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if  they  had  seen  fit  to  stay.  Those  are  all  turn-over 

men. 

Q.  Your  record  is  not  segregated  so  you  know- 
just  the  number  of  boilermakers  you  had  at  any 
one  time?  A.     No,  sir. 

Q.  How  long  would  it  take  to  look  the  record 
over  and  see  if  out  of  the  thirty-three  boilermakers 
you  had  on  August  6th — no;  I  believe  it  w'as  on 
August  13th,  and  see  if  out  of  that  group  you 
lost  only  four  by  volmitary  resignation,  w^hose  em- 
ployment was  terminated? 

Mr.  Watts:  He  and  I  w^orked  on  this  until  one 
thirty. 

The  Court:  It  seems  to  me  it  is  a  smiple  ques- 
tion, and  I  think  Mr.  Borst  could  answer  that  i 

A.  I  don't  know  which  fall  in  the  boilermaker 
class  and  [665]  w^hich  fall  in  the  helper  class.  We 
W'ould  have  to  determine  that  first,  in  order  to 
answer  the  question,  and  w-e  would  have  to  go  back 
through  and  check. 

Mr.  Watts:  Isn't  it  a  fact,  Mr.  Borst,  that  the 
helpers  perform  the  same  work  as  the  boiler- 
makers ? 

The  Court:  That  was  not  the  question,  Mr. 
Watts.  I  believe  the  question  was,  How  many  boil- 
e] -makers  terminated  their  services  without  being 
discharged.  Now^,  if  you  don't  have  that  informa- 
tion, just  say  so. 

A.  By  going  back  through  these  records  I  can 
get  this  information. 

The  Court:    Well,  I  guess  perha])s  you  had  better 
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do  that.  We  have  had  time  for  everythmg  else.  I 

think  we  will  take  time  for  that. 

Q.  (Mr.  Gibson,  continuing:)  Was  there  any- 
thing else  you  were  going  to  look  up?  Was  there 
any  other  item  you  were  going  to  check? 

A.  We  made  a  determination  of  the  absentee- 
ism. 

Q.     AVas  that  with  reference  to  the  boilermakers  ? 

A.     Yes;  and  the  helpers. 

Q.     All  right.  Do  you  have  that? 

A.  Yes;  we  fomid  that  to  be  five  and  one-half 
I>er  cent. 

Q.  Including  both  the  boilermakers  and  the 
helpers?  A.     Yes,  sir.  [666] 

Q.  Now,  Mr.  Borst,  so  that  we  understand  each 
other,  1  would  like  the  greatest  luunber  of  boiler- 
makers at  any  one  day,  or  I  would  like  the  day,  or 
date  that  you  had  the  greatest  number  of  boiler- 
makers, plus  the  total  nmnber  of  names — and  you 
will  find  there  are  five  of  them — that  were  not  on 
the  payroll,  that  did  not  continue  through  until 
you  terminated  them,  that  is,  of  the  boilermakers 
and  helpers  ? 

A.    I  think  I  can  give  that  to  you. 

Q.  Did  you  continue  with  all  of  the  boilermakers 
except  the  five — did  they  continue  through?  I  he- 
lie^"e  sometimes  you  had  around  twenty  or  twenty- 
one — that  was  about  the  most  you  had  at  any  tune? 

A.     That  is  right. 

Q.  Now,  out  of  that  group  you  lost  seven  that 
started  with  you,  which  were  termiiiated  at  differ- 
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eiit  times,  and  you  also  terminated  some  helpers 

as  soon  as  you  didn't  need  them  any  further? 

A.     We  didn't  keep  that  record. 

Q.  Isn't  there  some  rule,  Mr.  Borst,  that  you 
are  permitted  to  have  so  many  helpers  to  so  many 
journeymen? 

A.  They  allowed  us  to  have  all  that  were  avail- 
able on  that  job. 

Q.  I  understand  that  they  only  allow  one  help- 
er to  two  boilermakers,  but  no  such  rule  obtained 
on  this  project? 

A.  That  is  right;  no,  sir,  we  had  all  that  we 
wanted.  [667] 

Q.  Now,  Mr.  Borst,  let  me  ask  you:  Is  Mr. 
Conkey  the  head  of  the  active  operation  of  Fegies 
Construction  Company? 

A.    Yes,  sir;  he  is  the  head. 

Q.    Mr.  Fegies  is  away  most  of  the  time? 

A.    Yes,  sir. 

Q.  And  the  next  in  the  organization  was  Mr. 
Conkey?  A.     Yes,  sir. 

Q.    He  supervised  the  work? 

The  Court:  I  don't  think  there  is  any  question 
of  who  w^as  in  charge  of  the  Fegies  Construction 
Company  here. 

Mr.  Gibson:  Very  well.  I  will  not  follow  that 
further. 

Q.  (Mr.  Gibson,  continuing:)  I  think  you 
checked  your  record  as  to  Mr.  Manatom,  Mr.  Green, 
Mr.  Robertson  and  Mr.  Napier?  A.    Yes. 

Q.    And  determined  that  they  terminated  their 
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services  prior  to  the  tinie  that  you  terminated  it, 

and  Mr.  Reckline  also.  He  only  worked  a  short 

time? 

A.     Yes;  he  only  worked  a  short  time. 

Q.  Now,  Mr.  Borst,  will  you  go  over  that  record 
and  tell  me  whether  any  of  your  boilermakers  ter- 
minated their  services  prior  to  the  time  you  ter- 
minated them?  A.    Yes,  sir. 

Mr.  Scholz:     May  I  ask  a  question?  [668] 

The   Court:  Yes. 
Examination  by  Mr.  Scholz : 

Q.  Mr.  Borst,  you  testified  that  you  understood 
that  for  any  materials  missing,  or  short,  that  you 
were  to  make  a  requisition  through  Mr.  Joslin  ? 

A.    Yes,  sir. 

Q.  And  one  of  your  claims  was  because  of  delay 
caused  by  defective  parts  and  tubes? 

A.     Defective  parts. 

Q.  Well,  the  tubes,  some  were  defective;  a  part 
of  the  claim  was  that  you  were  delayed  because  of 
those  being  defective?  A.    Yes,  sir. 

Q.     Those  tubes  were  patented? 

A.     Those  tubes — water- wall  tubes;  yes. 

Q.     By  whom? 

A.     The  Combustion  Engineering  Company. 

Q.  Were  they  the  only  ones  that  could  furnish 
them?  A.     Yes,  sir. 

Q.     You  knew  that  before  you  made  your  bid? 

A.    Yes,  sir. 

Q.  Now,  referring  to  the  defective  parts,  that  is 
covered  by  Article  Three  on  page  8-B  of  the  con- 
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tract,  next  to  the  last  line  on  page  8-B,  which  says: 
"Provided  that  the  right  of  the  [669]  subcontrac- 
tor to  proceed  shall  not  be  terminated  under  this 
Article,  because  of  any  delays  in  the  completion 
of  the  work  due  to  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  the  subconstruc- 
tor,  including,  but  not  restricted  to.  Acts  of  God, 
or  of  the  public  enemy,  acts  of  the  constructor,  acts 
of  the  CTOvermnent,  including,  but  not  restricted  to, 
any  preference,  priority,  or  allocation  order,  acts  of 
other  contractors  or  subcontractors  in  the  perform- 
ance of  contracts  or  subcontracts  with  the  Govern- 
ment, or  the  constructor,  fires,  floods,  epidemics, 
quarantine  restrictions,  strikes,  freight  embargoes, 
and  miusually  severe  weather,  or  delays  of  the 
subconstructoi* 's  subcontractors  due  to  such  causes, 
in  which  event  the  contracting  officer  shall  ascer- 
tain the  facts  and  the  extent  of  the  delay  and  ex- 
tend the  time  for  completing  the  work  when  in  his 
judgment  the  findings  of  fact  justify  such  an  ex- 
tension." If  there  were  any  works  there  by  other 
contractors  or  subcontractors,  Mr.  Joslin  had  noth- 
ing to  do  with  that  part  f  A.     No,  sir. 

Q.  And  if  there  was  work  of  the  prime  con- 
tractors, the  Combustion  Engineering  Comijany,  he 
would  have  nothing  to  do  with  that? 

A.     Yes;  he  was  the  supplier. 

Q.     You  knew  that  at  the  time? 

A.     Yes,  sir.  [670] 

Q.  If  there  was  work  of  other  contractors  de- 
layed you  made  that  fact  known  to  the  contractinsr 
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officer  and  he  in  turn  would  extend  your  time:  isn't 

that  your  interpretation  of  the  Article? 

A.  I  am  a  little  confused  at  the  moment,  but  I 
will  say  yes. 

Q.  Now,  I  will  refer  to  page  6-4  of  the  contract, 
to  paragraph  ten,  and  it  states:  "The  manufacturer 
of  the  boiler  equipment  will  furnish  without  cost  to 
the  subconstructor  a  consulting  superintendent  who 
Avill  aid  the  su])constructor  in  the  erection  of  their 
equipment,"  and  then  it  goes  on,  "and  on  page  6-6 
of  the  contract,  in  reference  to  the  water-wall  tubes 
it  provides:  "The  furnace  sides,  front,  rear,  roof 
and  gravity  ash  discharge  from  bottom  shall  be 
water-cooled  with  manufacturer's  standard  design. 
The  surface  of  water-cooled  furnace  envelop  is  suf- 
ficient in  area  and  proper  location  about  the  furnace 
gases  to  reduce  their  temperature, — "  that  was  not 
just  what  I  had  in  mind,  but,  however,  you  knew, 
Mr.  Borst,  before  you  made  the  bid  that  all  these 
matters  were  in  the  specifications'?  A.     Yes. 

Q.  Did  you  consult  with  the  manufacturer  of  the 
boiler  equipment  in  regard  to  your  bid? 

A.     No.  [671] 

Q.  Did  you  consult  with  them  after  you  made 
the  bid? 

A.  Their  representative  came  on  the  job  and  na- 
turally we  did  work  with  them  in  carrying  out  the 
work. 

Q.  How  soon  did  the  representative  of  the 
manufacturer  come  on  the  job  after  the  job  was 
awarded  to  you?  A.    About  ten  days. 
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Q.  That  would  be  around  the  eighteenth  or 
twentieth  of  July,  1944? 

A.     Yes;  I  presume  a])out  that  time. 

Q.     Anyway,  the  latter  i^art  of  July? 

A.     Yes,  sir. 

Q.  Did  this  representative  come  in  voluntarily, 
or  did  you  request  him? 

A.  He  came  on  voluntarily.  We  did  not  have  to 
make  a  request  for  his  appearance. 

Q.  If  you  had  requested  that  before  you  made 
your  l:)id,  and  had  had  a  consultation  with  him,  that 
w^ould  have  given  you  the  benefit  of  his  knowledge  ? 

A.  I  don't  see  right  noAv  what  knowledge  he 
could  have  imparted. 

Q.  I  will  ask  that  the  question  be  read  to  you, 
Mr.  Borst. 

(Whereupon  the  following  question  was  read  by 
the  Reporter:  "If  you  had  requested  that  before 
you  made  your  [672]  bid  and  had  had  a  consultation 
with  him,  you  would  have  had  the  benefit  of  his 
knowledge?") 

A.  Yes;  we  would  have  had  the  benefit  of  that, 
if  we  had  talked  to  him. 

Q.  You  also  at  times  after  you  started  work  had 
five  or  six  other  experts  on  different  phases  of  this 
contract  of  this  work? 

A.    What  was  that  question,  Mr.  Scholz  ? 

Q.  You  also  at  different  times  after  you  started 
the  work  had  the  advice  of  five  or  six  other  experts 
on  different  phases  of  this  work? 

A.    Advice  from  other  people? 
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Q.  That  you  could  call  for,  yes,  on  different 
phases  of  the  work  ? 

A.  The  only  one  we  could  call  on  for  advice  was 
the  engineer,  Mr.  Neubauer. 

Q.  On  that  construction  work  you  had  several 
experts  that  you  could  call  upon  while  you  were 
constructing  the  work? 

A.     In  my  own  organization,  I  did. 

Q.  Outside  of  your  own  organization, — some  of 
the  different  companies  sent  out  representatives'? 

A.  Yes;  representatives  came  out  in  connection 
with  the  ash  handling  equipment.  They  came  to 
check  the  installation  [673]  after  it  was  made.  That 
was  a  part  of  their  service. 

Q.  And  there  were  other  experts  came  out  on 
different  phases, — in  other  words,  a  list  was  sent 
by  the  A.-E.-M.  and  the  various  manufacturers  of 
people  that  you  could  call  upon? 

A.  Yes,  sir;  we  did  have  the  soot  blower  people, 
and  the  ash  handling  people. 

Q.     You  had  this  assistance? 

A.     Yes,  sir. 

Mr.  Scholz:     That  is  all. 

The  Court :  Now,  I  would  like  to  ask  you  a  ques- 
tion, Mr.  Borst:  When  did  you  first  advise  Mr. 
Joslin  that  you  were  claiming  damages  for  failure 
to  provide  this  material? 

A.  The  actual  claim  as  such  was  put  in  some 
time  in  February,  1945,  the  first  actual  claim  for 
extra  remuneration. 


W.  E.  Joslin,  Etc.  541 

(Testimony  of  W.  Lyle  Borst.) 

The  Court:  When  did  you  first  advise  him  that 
you  were  going  to  file  that  claim? 

A.  I  don't  think  there  was  ever  any  definite 
advice,  or  statement,  at  any  time  that  we  would  file 
a  claim. 

Mr.  Scholz :  I  asked  that  question  once.  The  first 
time  was  in  December,  1945,  which  was  a  letter  to 
the  defendant. 

The  Court:  That  is  all  I  have  to  ask  the  wit- 
ness. [674] 

Mr.  Scholz:  Inasmuch  as  the  payrolls  are  men- 
tioned here,  I  have  certified  copies  of  the  payrolls 
and  I  offer  them  in  evidence. 

The  Court:  Do  you  have  any  objection  to  them, 
Mr.  Watts? 

Mr.  Watts:    None  at  all,  your  Honor. 

Mr.  Gibson:  Defendant's  Exhibits  J,  K,  and  L 
are  offered. 

(Whereupon  documents  referred  to  were 
marked  Defendant's  Exhibits  J,  K,  and  L  for 
purposes  of  identification.) 

Mr.  Gibson:  One  page  was  torn  off  and  T  jnit 
it  [675]  in  the  Exhibit. 

The  Court:    They  may  be  admitted. 

(Whereupon  Defendant's  Exhibits  J,  K,  and 
L,  so  marked  for  identification,  were  admitted 
in  evidence.) 

The  Court :  And  you  may  proceed  with  the  cross 
examination  of  the  depositions. 

Mr.  Scholz:  1  am  now  referring  to  cross  exam- 
ination  of   Eustis   C.    Clav,    and   to   refresh   your 
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Honor's  recollection  as  to  who  he  was,  on  direct  ex- 
amination he  testified  that  he  w^as  emj^loj-ed  hj  the 
Hercules  Powder  Comi^any,  Sunflower  Ordnance 
Works,  as  Chief  Expediter  and  Assistant  Purchas- 
ing Superintendent.  I  am  referring  now  to  page 
twenty-four  of  the  cross  examination. 

DEPOSITION  OF  EUSTIS  C.  CLAY 
a  witness  for  the  plaintiff,  deposed  as  follows: 
Cross  Examination 

Question:  I  will  ask  you,  Mr.  Clay,  if  requisi- 
tions issued  by  the  Power  Service  Corporation  to 
the  Hercules  Company  for  materials  were  expedited 
by  your  office  at  the  earliest  possible  delivery'^ 

Answer:  I  never  saw  any  requisitions  from  the 
Power  Service  Corporation. 

Mr.  Scholz :  And  now  I  go  to  near  the  end  of  the 
page: 

Question:  But  if  any  such  purchase  orders  had 
been  issued  [676]  you  would,  of  course,  have  ex- 
pedited them  for  the  earliest  possible  delivery,  ])e- 
cause  you  were  in  a  hurry  for  this  material,  if  you 
had  got  any  order? 

Mr.  Watts:  May  I  interpose  this  statement: 
Counsel  has  omitted  several  questions.  The  point  I 
make  is  that  he  should  not  skip  the  questions  that 
explain  the  answers.  The  questions  and  answers 
are  referred  to,  and  are: 

''Question:  You  say  there  were  none  that  you 
ever  saw  % 
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''Answer:    None  that  I  ever  saw. 

"Question:  Were  there  any  purchase  orders  is- 
sued by  the  Hercules  Company  that  you  recall? 

"Answer:    Purchase  orders  for  what? 

"Question:     Any  kind, — esi^ecially  these  tubes? 

"Answer:  There  were  no  purchase  orders  is- 
sued for  tubes,  because  they  were  contained  in  the 
original  purchase  order." 

Mr.  Scholz:    Now,  I  will  proceed. 

Question:  But  if  any  such  i)urchase  orders  had 
been  issued  you  would,  of  course,  have  expedited 
them  for  the  earliest  possible  delivery,  because  you 
were  in  a  hurry  for  this  material,  if  you  had  got 
any  orders? 

Answer :  If  I  had  got  an  order,  and  it  had  been 
of  [677]  high  urgency  and  required  high  priority, 
we  would  have  instituted  the  proper  method  to  pro- 
cure that  priority;  yes,  sir. 

Question:  Now,  you  say  that  Smith  informed 
you  that  there  was  a  shortage  of  materials,  but  at 
the  time  you  had  this  conversation  with  him  he 
didn't  know  what  it  was? 

Answer:    That  is  correct,  sir. 

Question:  And  also  that  he  couldn't  tell  what  it 
was  until  they  did  make  an  inventory? 

Answer:    That  is  correct. 

Mr.  Scholz:  Now,  I  will  skip  down  to  about  the 
middle  of  the  page, — let's  see, — I  skipped  one,  two, 
three  questions. 

Question :  With  this  pile  of  material  that  there 
was,  there  wasn't  any  way  of  determining  just  w^hat 
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the  shortages  were  until  they  did  make  such  an  in- 
ventory; is  that  correct? 

Answer:  Originally,  the  assumption  was  that  it 
had  all  been  delivered. 

Mr.  Scholz:  And  Mr.  Joslin  made  a  statement 
in  there  as  follow^s:  "That  doesn't  answer  the  ques- 
tion."  And  then  the  answer  continues: 

Answ^er:  But,  as  I  learned  from  Mr.  Smith,  it 
was  customary  to  make  sure  that  transfer  of  ma- 
terials out  of  that  stack  of  stuif  to  other  jpai'ts  of 
the  plant  where  it  might  have  been  needed  might 
show^  up  a  shortage.  [678] 

Question :  But  as  a  matter  of  fact,  nobody  could 
know  for  sure  whether  there  was  a  shortage  until 
you  had  actually, — somebody  had  actually  made  a 
physical  inventory  of  materials  that  were  there  .^ 

Answer:    I  presume  that  is  correct. 

Mr.  Scholz:  Now,  unless  there  is  an  objection, 
I  wll  jump  to  page  twenty-nine,  ten  lines  down  the 
page: 

Question:  Did  you  ever  receive  a  schedule  pre- 
pared by  the  Power  Service  Corporation  ? 

Answer:    No,  sir. 

Mr.  Scholz:    I  will  skip  the  next  question. 

Question:  Had  you  ever  heard  that  a  schedule 
was  prepared  by  them  as  approved  August  22nd, 
1944? 

Answer:    No,  sir. 

Question:  Did  you  ever  see  any  directive  that 
was  sent  to  jjroceed  with  the  completion  of  Power 
House  No.  1? 
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Answer:    Not  to  my  recollection. 

Mr.  Scholz:  Now,  I  will  skip  over  to  the  next 
page,  page  No.  30,  the  second  question  on  that  page : 

Question :  Now,  do  you  believe  that  it  would  have 
been  j^ossible  in  any  way  to  secure  these  tubes  at 
any  earlier  date  than  you  actually  did  get  them? 

Answer:    So  far  as  I  know,  it  would  not. 

Mr.  Scholz :  That  is  all  of  the  cross  examination 
[679]  I  care  to  introduce. 

Mr.  Gibson:  That  is  all  of  our  cross  interroga- 
tories. 

March  27th,  1947,  11:05  a.m. 

Mr.  Gibson:  Last  evening  I  went  through  the 
cross  examinations  on  these  depositions  and  tried 
to  clean  out  from  the  record  everything  that  I 
didn't  think  was  explanatory.  Now,  the  first  is  the 
cross  examination  of  Emil  Nelson.  He  was  the  con- 
struction superintendent  for  the  Power  Service 
Corporation.  The  part  I  am  reading  starts  at  the 
bottom  of  page  No.  16  of  the  deposition,  which  also 
contains  his  direct  testimony. 

DEPOSITION  OF  EMIL  NELSON 

a  witness  on  behalf  of  plaintiff,  dejjosed  as  follows: 
Cross  Examination 

Question:  And  your  general  duties  were  what? 
Would  you  say?  ^ 

Answer:  Supervising  erection  and  taking  care 
of  all  the  labor. 
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Mr.  Gil)son:  Now,  I  will  skip  to  the  lower  part 
of  page  eighteen: 

Question:  ])id  you  participate  in  the  making  of 
the  inventory  by  checking  materials  on  hand  at  this 
Ordnance  [680]  Plant  site? 

A.     I  was  supervising  that. 

Question:    You  were  supervising  that? 

Answer:    So  I  had  a  man  checking  it. 

Question:  So  that  you  were  really  in  charge 
then  of  that  particular  job? 

Answer:    That  is  right. 

Question:  Did  you  keep  a  record  when  the  so- 
called  inventory  check-up  was  commenced? 

Answer:  Well,  that  was  at  first,  as  soon  as  the 
job  started,  we  started,  yes,  sir. 

Mr.  Gibson:  I  am  now  continuing  at  the  top  of 
page  nineteen: 

Question:  And  that  would  be  about  the  first 
work  that  you  were  assigned  to  ? 

Answer:  That  is  right.  One  of  the  first  things 
I  started  with. 

Question :  And  can  you  state  as  to  whether  such 
inventory  was  completed? 

Answer:  Oh,  I  would  say  it  took  us  about  thirty 
days  before  it  was  actually  completed,  all  of  it.  That 
means  valves,  and  other  things,  besides  what  be- 
longs to  the  building. 

Mr.  Gibson:  Now,  I  am  skipping  from  page 
nineteen  to  page  twenty-eight:  [681] 

Question:  After  the  tubes  and  headers  were  de- 
livered, was  the  force  of  the  plaintiff  company  in- 
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cTcast'd  to  take  up  an}-  slack  because  of  the  delay 

ill  delivering  such  material  ? 

Answer:     Well,  we  put  additional  men  on;  yes, 

Question:  Would  you  say  now  how  many  addi- 
tional? Answer:     I  don't  remember;  no. 

Mr.  Gibson:  That  is  all  so  far  as  Mr.  Nelson's 
cross  examination  is  concerned.  I  am  now  taking 
up  the  deposition  of  Mr.  C.  Howard  Murphy.  The 
Court  will  recall  he  w^as  employed  by  the  A.-E.-M. 

DEPOSITION  OF  C.  HOWARD  MURPHY, 

a  witness  on  behalf  of  plaintiff,  deposed  as  follows: 

Cross  Examination 

Questiou :  If  your  answer  to  Interrogatory  No. 
5  is  that  you  did  something  in  connection  wdth  the 
si)ecifications,  then  who  directed  the  preparation 
of  the  specifications  for  the  erection  of  Boilers  in 
Power  House  No.  1? 

Answer:  J.  S.  Hagan,  Chief  Engineer  of  the 
A.-E.-M.  Engineering  Division. 

Mr.  Gibson:  That  is  all  of  Mr.  Murphy's  cross 
interrogatories ;  and  now  I  go  to  the  cross  examina- 
tion which  I  wish  in  the  record  of  L.  J.  Neubauer. 
He  was  first  employed  by  the  Hercules  Powder 
Company  and  later  on  by  the  A.-E.-M.  [682] 

Mr.  Watts:     That  is  correct. 

Mr.  Gibson :     Starting  on  page  ninety : 
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DEPOSTTIOX  OF  L.  J.  NEUBAUER, 

a  witness  on  behalf  of  [)laintiii*,  deposed  as  follows: 

Cross  Examination 

Question :  And  what  time  in  1944  did  you  get 
to  the  Sunflower  Ordnance  Plant? 

Answer:     I  came  in  July. 

Question:     What  time  in  July? 

Answer:  I  think  it  was  about  the  middle  of 
July,  about  July  15th. 

Question:     Would  your  records  show? 

Answer:     Yes;  I  think  they  Avould. 

Question:  Up  to  that  time  you  hadn't  been 
AYorking  on  the  site  of  the  Sunflower  Ordnance? 

Answer :     No. 

Question:  And  then  you  wouldn't  know  what 
material  there  was  on  hand  for  these  boilers,  would 
}'ou,  at  that  time? 

Answer:     No,  sir;  I  would  not. 

Question:  It  wasn't  a  part  of  your  responsibil- 
ity, was  it,  to  check  by  inventory,  or  otherwise,  th«^ 
amount  and  nature  of  such  material? 

Answer :     No,  sir ;  it  was  not. 

Question:  Is  it  your  claim  that  you  saw, — I  be- 
lieve you  [683]  said,  three  sheets  of  paper  that 
represented  material  that  was  short? 

Answer:     Yes,  sir. 

^\v.  Gibson:     I  now  go  to  page  ninety-four: 

Question:  Now,  as  to  how  much  of  the  material 
which  may  have  been  on  hand  at  the  time  the  stand- 
by order  was  G^iven  and  how  much  material  there 
was  on  liand  at  the  time  that  the  bids  Avere  opened, 
you  wouldn't  know,  would  you? 
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Answer:     Xo,  sir. 

Question:  And  as  to  how  much  of  that  material 
was  on  hand  when  the  contract  in  that  case  was 
let,  would  you  know? 

Answer:     N^o:  T  would  not  know. 

Mr.  Gibson:  The  purpose  of  offering  this  is  to 
clear  up  some  rather  broad  statements  made  bv  this 
man  in  direct  examination.  He  did  not  even  <^o 
<)]i  the  job  until  after  the  contract  was  in  force. 
That  is  all  of  Mr.  Neubauer's  cross  examination  I 
wish  in  the  record.  The  next  is  the  cross  examina- 
tion of  Mr.  F.  Y.  Wedlick.  He  was  the  Project 
Manager  for  Cory-Joslin,  the  defendant  in  this  ac- 
tion, and  acted  during  the  absence  of  Mr.  Joslin. 
On  page  No.  7  of  the  cross  interrogatories, — and  T 
ain  starting  at  question  No.  8: 

DEPOSITION  OF  F.  V.  WEDLICK, 

a  witness  for  the  plaintiff,  deposed  as  follows: 
Cross  Examination  [684] 

Question:  Did  Mr.  Borst  present  to  you  the 
clause  which  was  finally  added  to  the  contract  be- 
fore it  was  formally  executed? 

Answer:     I  don't  remember. 

Question:  If  your  answer  to  this  question  is 
^*yes,"  were  you  advised  by  Phillij)  A.  Dergance, 
attorney  for  the  general  contractor,  that  this  clause 
did  not  add  anything  to  the  contract? 

Answer:     I  was  so  advised. 

Cross-interrogatory  9-A :  If  you  were  so  advised, 
did  you  sign  the  additional  clause  based  upon  this 
advice  ?  Answer :     Yes. 
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Ml'.  Gibson:  That  is  all  with  reference  to  Mr. 
Wcdlick.  I  am  now  about  to  read  from  the  cross 
examination  of  Colonel  E.  E.  Taylor,  who  was  the 
Area  Engineer  for  the  contracting  officer  at  the 
time  the  proposals  were  being  compiled,  and  the 
specifications  arranged  and  the  bids  requested.  The 
second  question  on  page  fifty: 

DEPOSITION  OF  COL.  E.  E.  TAYLOR, 

a  witness  for  the  plaintiff,  deposed  as  follows: 
Cross  Examination 

Question:  Did  you  have  anything  to  do  ^^ith 
the  acceptance  of  the  bids?  Answer:     I  did. 

Question:  And  at  that  time  the  Cory-Joslin- 
Macnsons  were  [685]  contractors  on  that  project 
of  a  large  number  of  buildings;  is  that  right? 

Answer:  They  were  the  Fixed  Fee  contractors 
for  the  mechanical  work. 

Question:  And  the  determination  that  Power 
House  No.  1  was  to  be  sublet  was  a  matter  not  left 
for  their  determination;  is  that  right? 

Answer:  The  determination  was  made  by  me 
aftor  consultation  with  Cory-Joslin  and  with  the 
A.-E.-M. 

Question :  And  I  believe  you  testified  that  this 
construction  of  Power  House  No.  1  was  such  that 
it  would  readily  lend  itself  to  construction  at  a 
luni])  sum,  or  unit,  basis;  is  that  right? 

Answ(>r:  I  believe  I  testified  that  the  installa- 
tion of  the  boilers  and  equipment  in  Power  House 
No.  1  Avas  such  that  it  lent  itself  readily  to  n  liim]) 
sum  unit  price  contract. 
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Mr.  Gibson:  The  United  States  Attorney's  office 
took  this  deposition  on  behalf  of  the  defendant.  I 
will  continne  with  the  next  question: 

Question:  Up  to  that  time  whose  responsibility 
was  it  to  furnish  the  materials  for  the  project  as  a 
whole?  Was  that  the  Hercules,  or  the  Combustion 
Ens^ineering  Company? 

Answer:  When  you  refer  to  the  project  as  a 
whole,  do  you  refer  to  the  power  house? 

Question:     Power  House  No.  1.  [686] 

Answer:  It  was  primarily,  as  far  as  I  was  con- 
cerned, it  was  the  responsibility  of  Hercules  to  fur- 
nish the  material,  and  they,  in  turn,  had  a  contract 
with  Combustion  Engineers  for  the  materials. 

^Ir.  Gibson:  Skipping  to  page  fifty-two,  toward 
the  bottom  of  the  page: 

Question:  "\ATio  did  you  say  is  the  one  that  pre- 
pai-ed  the  specifications  for  this  subcontract? 

Answer:  I  would  say  that  the  specifications  were 
])repared  by  the  Engineering  Section  of  the  Archi- 
tects, Engineering,  Managers  Of&ce. 

Question :  And  did  you  collaborate  in  connection 
with  the  provisions,  the  phraseology,  or  any  feature 
of  these  specifications?  Answer:     Yes. 

Question:  Had  the  specifications  been  agreed 
upon  at  the  time  that  bids  w^ere  requested? 

Answer:     Yes,  I  am  sure  they  were. 

Mr.  Gibson:  And  now  continuing  with  the  cross 
examination  toward  the  top  of  page  fifty -four  of 
the  deposition: 

Question :  Did  you  collaborate  in  connection  with 
the  wording  of  this  paragraph  (b)  of  5-04? 
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Answer:  I  can't  say  that  I  can  remember  that 
T  collaborated  in  any  particnlar  paragraph  in  these 
specifications.  I  had  [687]  collaborated  in  the 
preparation  of  the  specifications  as  a  whole. 

Question:  Would  that  also  be  true  of  the  para- 
<4Ta])h  following,  which  is  designated  as  paragraph 
(c)  ?  Answer :     That  would  naturally  follow. 

Question :  And  in  connection  with  the  submis- 
sion of  bids,  were  specifications  furnished  to  par- 
ties from  whom  bids  were  solicited'? 

Answer:     They  were  furnished  to  all  bidders. 

Mr.  Gibson:  I  am  now  turning  to  the  bottom 
of  page  fifty-seven: 

Question:  Was  there  any  consideration  given 
by  you  when  these  specifications  were  prepared  as 
to  the  length  of  time  that  the  contractor  would  have 
after  receipt  of  a  requisition  for  materials  within 
which  such  materials  shall  be  supplied,  or  delivered  ? 

Answer:  No  specific  time.  The  project  was  con- 
si  der(^d  as  a  whole,  and  it  was  considered  that  onr 
hundred  twenty  days  would  be  ample  time  in  which 
to  cxjV'dite  the  materials  and  get  it  on  the  job. 

Mr.  Gibson :  And  now  the  next  question  is 
t'vvarrl  the  bottom  of  ])age  fifty-eight: 

Question :  x\re  you  familiar  with  the  type  of 
constrTiction  involved  under  this  contract  as  to 
wli other  or  not  the  installation  of  tubes  and  headers 
are  of  the  most  essential  items,  and  [688]  first 
n(  ('(led  after  the  boiler  st(H'l  is  erected,  and  the  drum 
set  in   place? 

.\nswer:     I  would  say  that  they  were. 
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Question:  T^^ollld  it  then  be  reasonable  to  expect 
tliat  the  tubes  and  headers  would  be  the  first  items 
inventoried  and  requests  issued  for  any  material 
found  to  be  missing? 

Answer:  I  would  assume  that  that  would  be 
among  the  first  items  to  be  requisitioned  if  found 
to  be  missing. 

Question:  Would  you  say  on  a  project  such  as 
this  that  after  the  drums,  tubes  and  headers  were 
in  place  and  all  of  the  material  on  the  job  was  avail- 
able that  there  could  be  any  reasonable  excuse  for 
the  subcontractor  failing  to  maintain  his  construc- 
tion schedule  thereafter? 

Mr.  Gibson:  There  is  an  objection  in  the  record 
by  Mr.  Watts  which  I  will  read: 

"]\fr.  Watts:  I  object  to  that  as  argumentative, 
nnd  based  on  no  facts  in  the  record  in  this  case,  and 
calling  for  a  conclusion  of  the  witness,  too." 

Mr.  Watts:  I  Avill  withdraw  that  objection,  if 
the  Court  please. 

The  Court:     Very  well.     He  may  answer. 

Answer:  It  would  all  depend  on  whether  those 
materials  referred  to  were  on  the  job. 

Question:  I  mean  after  they  were  on  the  job 
and  installed  [689]  from  that  time  on,  and  all  ma- 
terials recpired  were  on  hand? 

Answer:  It  would  still  depend  on  how  much  of 
his  scheduled  time  had  been  used  up  in  securing 
those  materials,  and  how  much  of  his  scheduled  time 
was  left  in  which  to  complete  the  job. 

Question:     And  if  his  scheduled  time  was  less 
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than  had  heen  formerly  anticipated,  and  the  time 
limit  of  one  hundred  twenty  days  was  of  impor- 
tance, would  it  be  natural  that  the  force  would  be 
increased  to  expedite  the  work  that  remained? 

Answer:  It  would  be  necessary  to  increase  the 
forcc^  in  order  to  accomplish  it. 

^tr.  Gibson:  Now,  I  am  skipping  from  page 
sixty  to  page  sixty-five:  This  is  redirect  examina- 
tion that  T  am  reading  from, — and  do  you  have  any 
objection  to  my  reading  it? 

Mr.  Watts:  I  have  no  objection  to  the  direct 
examination,  the  cross  examination,  or  the  redirect 
examination. 

Mr.  Gibson :  Very  well,  I  will  read  this.  T  ha^e 
just  this  one  question  I  would  like  to  read: 

Question :  Colonel  Taylor, — or,  Mr.  Taylor,  on 
cross  examination  inquiry  was  made  of  you  about 
the  time  it  would  take  for  tubes  and  headers  to  be 
deli^'ered  after  order  was  made.  State  whether  or 
not  it  was  the  intention  of  all  parties  concerned  at 
the  time  the  bid  was  made,  or  the  understanding 
that  the  tubes  and  headers  were  already  at  the 
site,  and  were  not  to  be  ordered,  or  fabricated 
thereafter?  [690] 

Answer:  T  don't  remember  that  any  contention 
was  made  as  to  just  what  materials  were  missing. 

Mr.  Gibson:  That  completes  all  of  that  part  of 
the  testimony  of  Colonel  Taylor  that  I  wish  to  read. 
That  completes  all  of  the  testimony  I  offer.  Xow, 
my  recollection  is  that  you  have  not  offered  the 
(Icyiosition  of  the  Vice-president,  Mr.  Conkey? 
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Mr.  '\Vatts :  Xo ;  there  wove  only  a  few  questions 
in  that. 

Mr.  Gibson:     Then  that  is  all  at  this  time. 

Mr.  Watts:     That  is  all.     The  plaintiff  rests. 

The  Court :  Do  I  understand  now  that  the  plain- 
tiff has  rested  as  far  as  his  case  in  chief  is  con- 
cerned, except  for  the  answer  to  one  question  from 
Mr.  Borst? 

Mr.  Gribson:  I  think  there  were  two  questions 
that  he  was  answering  after  he  had  checked  on 
certain  matters. 

The  Court:     Very  well. 

Mr.  Scholz :  We  want  at  this  time,  if  your  Honor 
please,  to  renew  our  motion  for  judgment  on  tlic 
])leadings.  We  filed  the  motion  for  judgment  on 
the  pleadings,  and  Judge  Roche  denied  it  without 
prejudice.  We  renewed  it  at  the  beginning  of  the 
ti'ial,  and  j^our  Honor  took  it  under  advisement, 
and  we  want  to  renew^  it  at  this  time,  and  we  want 
also  to  make  a  second  motion  for  a  non-suit,  and  m 
stating  the  grounds  for  [691]  a  motion  for  a  non- 
suit, I  shall  make  it  as  brief  as  I  can.  On  June 
14th  the  Power  Service  Corporation  received  Wm' 
specifications  and  an  invitation  to  bid  on  this  job. 
On  June  18th  and  19th,  I  believe  it  was, — at  any 
i-ate,  it  was  a  part  of  two  different  days  that  w^ere 
spent  by  Mr.  Borst  in  a  physical  inspection  of  the 
project  on  which  to  base  a  bid.  He  was  accom- 
panied by  two  members  of  his  organization  to  the 
site  of  this  project.  On  July  7th  the  bids  were 
submitted  by  the  Power  Service  Corporation.     On 
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July  11th  the  contract  was  awarded.  That  is  tlie 
date  of  the  contract.  On  July  13tli  Notice  to  Pro- 
ceed was  received  by  the  Power  Service  Corpora- 
tion. Now,  we  believe  that  is  practically  the  story. 
There  was  an  offer  and  an  acceptance  which  con- 
stitutes a  contract.  Under  the  specifications  which 
the  plaintiff  had  prior  to  the  making  of  this  bid, 
and  uj)on  which  the  bid  is  based  and  upon  w^hich  it 
Avas  accepted  by  the  defendant  here,  the  plaintiff 
acknowledges  in  paragrai:>h  1-05  of  the  specifica- 
tions, and  it  was  fully  understood,  that  any  delay 
encountered  by  reason  of  late  delivery  of  material 
that  Joslin,  the  defendant,  would  not  be  held  for 
any  expense  because  of  any  increase  in  the  time  of 
completion  of  any  of  the  work,  and  in  turn,  thc^ 
contract  does  not  say  that  the  plaintiff  would  l^e 
penalized  for  any  delay, — 

TIk^  Court:  (Interposing)  Now,  would  you  just 
[692]  confine  yourself  to  placing  the  motion  in  the 
record  without  any  argument  at  this  time?  I  will 
hear  argument  on  all  of  these  questions  later. 

Mr.   Scholz:     Very  well.     The   grounds   for  the  J 
motion  are: 

First:  That  there  is  no  evidence  adduced  to 
sho^^•  any  breach  of  contract  by  the  defendant: 

Second:  That  the  plaintiff  is  barred  from  any 
claim  for  damages  as  alleged  in  the  complaint; 

Third:  If  he  is  not  barred  by  the  specifications, 
Paragraph  1-05,  then  he  is  barred  by  the  additional 
clause  on  the  contract; 

Fourth:     There  is  no  consideration  for  the  ad- 
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(litional  clause  on  the  signature  page  of  the  con- 
tract, which  was  later  added; 

Fifth:  There  is  no  ground  for  a  reformation  of 
the  contract.  It  is  agreed  that  there  is  no  fraud 
involved.  It  is  my  understanding  that  it  is  based 
on  mutual  mistake,  and  there  is  no  evidence  here 
of  any  mutual  mistake,  or  mistake  of  one  |).'i]'1y 
which  the  other  knew  about.  I  will  say  further 
that  there  is  no  ground  for  the  reformation  of  this 
contract  because  there  can  be  no  mistake  if  the 
])arties  understood, — 

The  Court:  If  you  have  finished  with  the 
grounds  [693]  of  your  motion,  Mr.  Scholz,  T  will 
say  that  at  this  time  it  is  my  inclination  to  over- 
rule this  motion  and  take  the  testimony  on  behalf 
of  the  defendant,  because  I  w^ould  like  to  give  this 
matter  serious  thought. 

Mr.  Scholz:  I  was  just  going  to  say  that  the 
mistake  must  be  such  that  the  parties  could  not 
have  obtained  knowledge  thereof  when  put  on  in- 
quiry, and  that  any  mistake  must  relate  back  to  the 
time  of  the  instriunent, — that  the  instriunent  says 
one  thing  when  the  parties  intended  it  to  express 
another;  that  carelessness,  negligence  is  no  ground 
for  i-eformation.  That  the  contract  did  not  assure 
the  plaintiff  that  it  might  not  be  delayed  due  to 
causes  outside  of  the  contract,  nor  do  acts  of  the 
Government  constitute  a  breach  of  the  contract  as 
to  this  defendant,  and  that  the  plaintiff  did  not 
^ho\Y  here  that  he  Avas  diligent,  and  he  did  not  show 
why  he  did  not  avail  himself  of  the  sources  of  which 
he  had  knowledge,  nor  does  he  show  that  he  could 
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have  obtained  this  knowledge  by  reasonable  dili- 
gence, had  he  investigated.  It  is  admitted  that 
there  was  no  misrepresentations  made  by  the  de- 
fendant,— 

The  Conrt  (Interposing:)  I  will  say  to  you,  Mr. 
Scholz,  that  I  consider  there  are  some  very  inter- 
esting questions  raised  by  the  motion,  and  in  order 
tliat  the  Court  may  have  ample  time  to  consider  this 
tlie  motion  at  this  time  will  be  over-ruled.  [694] 

Mr.  Gibson :     May  I  say, — 

The  Court:  Bo  you  wash  to  argue  this  matter 
now,  Mr.  Gibson?  I  am  1  uniting  my  ruling  at  this 
time,  and  I  will  say  that  I  am  over-ruling  this  mo- 
tion, and  requiring  the  defendant,  if  it  is  the  desire 
of  the  defendant  to  do  so,  to  continue  with  their 
ease,  that  is,  wuth  the  defense  to  this  complaint  in 
its  entirety,  but  I  am  doing  this  wuth  the  under-  J 
standing  that  I  am  reserving  the  ruling  to  the  ex- 
tent that  the  motion  may  be  renewed  again  at  the 
ch^se  of  the  case  if  it  is  desired,  and  at  that  time 
tlic  Court  will,  when  deciding  the  entire  matter, 
decide  the  questions  that  are  raised  by  the  motion. 
T  would  like  to  have  the  matter  presented  on  briefs 
very  fully.  What  I  am  trying  to  avoid  now,  is  to 
nialvc  a  definite  ruling  on  this  matter.  I  would  like 
to  hear  fully  from  counsel  in  their  briefs. 

Mr.  Scholz:  The  onlv  reason  I  make  this  is  to 
perserve  our  record.  i 

Mr.  Gibson:     I  think  it  is  a  very  proper  motion    j 
to  b(^  made  at  this  time.  •  I 

The  Court:     I  feel  the  same  way.     I  think  it  is    i 
a  ])ro])er  motion,  and  I  think  it  has  some  nice  qurs-    i 
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tions  presented,  and  I  want  to  say  this:  I  think  if 
you  gentlemen  were  in  the  Court's  position  you 
would  want  a  full  opportunity  [695]  to  have  all  of 
these  questions  presented  to  you. 

?\Ir.  Gibson:     That  is  true. 

Mr.  Watts:     I  agree  with  the  Court  on  that. 

Mr.  Gibson:     I  assume  that  the  motion  made  by 
Mr.  Scholz  is  as  to  the  three  counts  in  the  com- 
plaint, and  I  want  to  state  that  I  have  a  particular 
ground,  or,  rather,  would  like  to  impress  the  par- 
ticular grounds  for  the  motion  for  judgment  for  the 
defendant  on  Count  One,  and  to  say  that  it  is  not 
only  a  renewal  of  the  motion  on  the  ground  of  fail- 
ure of  consideration  for  the  clause  added,  but  that 
the  clause  itself  adds  nothing  to  the  contract.     T 
think  I  understand  that  the  interpretation  placed 
on  the  contract  by  the  plaintiff  is  that  it  is  signed 
and   executed   by  the   Power   Service   Corporation 
without  any  intent  on  the  part  of  the  Corporation 
to  abandan  or  waive  any  right  which  it  may  have 
to  submit,  prove  and  collect  damages  by  reason  of 
the  late  delivery  of  materials,  notwithstanding  the 
provisions  of  Paragraph  1-05  of  the  specifications. 
It  is  our  contention  that  it  adds  nothing  to  the  con- 
tract.    If  it  is  considered  that  it  does  add  some- 
thing to  the  contract  by  this  clause,  then,  of  course, 
there  is  no  basis  left  in  the  contract  for  determin- 
ing the  delays,  because  the  paragraph  which  they 
are  objecting  to  is  the  only  paragraph  in  the  con- 
tra r-t,  or  the  specifications,  that  says  anything  about 
when  it  is  to  be  completed,  and  it  follows  that  with- 
out that  [696]  paragraph  then  there  is  no  way  to 
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}nake  any  determination  as  to  whether  there  was  a 
dela3^  It  is  defendant's  contention  that  if  you  take 
this  contract  and  say:  ''I  am  going  to  use  this  first 
part  of  the  contract,  but  I  don't  like  the  rest  of 
it," — the  time  is  fixed  in  Paragraph  1-05  as  one 
hundred  and  twenty  days.  It  seems  to  me  that  they 
cannot  start  from  that  point  and  calculate  any  dam- 
ages, because,  as  I  say,  they  cannot  take  the  first 
]^art  as  a  basis,  or  any  basis  of  their  contract  and 
say,  "I  AAdll  accept  that,  but  I  don't  like  the  rest  of 
it."  I  am  wondering,  your  Honor,  if  I  have  made 
myself  clear  on  this. 

The  Court:  I  think  you  have,  Mr.  G-ibson.  and, 
as  I  said  after  Mr.  Scholz'  remarks,  I  would  like  to 
consider  this  matter  fully.  There  are  some  nice 
questions  involved,  and  I  might  say  again,  without 
any  thought  of  finally  ruling  on  this  matter,  I  will 
keep  my  mind  open,  of  course,  but  it  seems  to  me 
that  the  contract  as  originally  drawn,  which  in- 
cludes the  clause  that  is  added  to  it,  is  very  plain 
and  complete,  and  I  cannot  right  now  see  any  ne- 
cessity for  any  reformation  of  this  contract.  T 
think  it  is  easily  interpreted  as  drawn.  Of  course, 
I  may  change  my  mind  on  this.  The  only  question 
that  I  have  no  thought  at  all  on  at  this  time  is 
whether  or  not  the  contract  was  completed  prior  to 
the  signing  of  it.  It  is  understood  by  all  of  you 
gentlemen  [697]  now,  is  it  not,  that  the  motion  is 
over-ruled,  with  the  reservation  that  the  Court  will 
reconsider  it  in  ruling  on  the  matter  finally,  that 
is,  in  making  a  final  determination  of  the  entire 
case? 
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Mr.  Gibson:     That  is  understood  by  us;  yes. 
Mr.   Watts:     That  was  my  understanding. 
Mr.  Gibson:     We  will  call  Mr.  Joslin. 

WILLIAM  EDWARD  JOSLIN, 

called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Bv  Mr.  Gibson: 


Q 


Your  place  of  business  is  where,  Mr.  Joslin? 


A.     509  Polk  Street. 

Q.     And  your  residence? 

A.     611  Miner  Road,  Miranda,  California. 

Q.     You  are  the  defendant  in  this  action? 

A.     Yes,  sir;  I  am. 

Q.  You  operated  during  the  time  covered  by  the 
allegations  in  the  complaint  filed  in  this  matter 
under  a  fictitious  name?  A.     Yes,  sir. 

Q.  You  operated  as  an  individual  under  a  ficti- 
tious name?  A.     I  did. 

Q.     And  what  was  that?  [698] 

A.     Cory,  Joslin  &  Macnsons. 

Q.     That  is  the  name  under  which  you  operated? 

A.     Yes. 

O.  But  it  is  not  the  name  under  which  you  op- 
erate in  San  Francisco,  is  it? 

A.     I  do  not;  no,  sir. 

Q.  How  did  that  become  your  operating  name 
at  the  Sunflower  Ordnance  Project? 

A.  Well,  the  Macnsons  Company  was  a  local 
firm  and  prior  to  the  Sunflower  Ordnance  job  w^e 
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worked  as  a  joint  venture  on  nmnerous  jobs.  At 
the  time  consideration  was  first  given  to  the  Sun- 
flower plant  in  DeSoto,  Kansas.  I  was  called  ])ack 
for  consultation.  I  proposed  to  take  Macnsons  in 
on  that,  and  at  the  start  of  it,  or  during  the  nego- 
tiations Macnsons  procured  some  additional  work 
at  San  Diego  which  work  prevented  them  from 
taking  ])art  in  this  j^roject,  so  I  took  it  in  my  own 
name. 

Q.     You  mean  you  took  the  work  individually.' 

A.     Yes. 

Q.  Did  Macnsons  move  out  before  the  negotia- 
tions were  finished? 

A.  Yes,  but  all  of  the  stationery  and  so  forth 
had  been  printed,  and  rather  than  cause  the  expense 
of  reprinting  the  stationery  w^e  continued  on  under 
the  name.  [699] 

Q.     But  you  were  the  sole  operator? 

A.     I  was  the  sole  individual  concerned. 

Q.  You  are  identified,  I  believe,  some  place  as 
the  president  of  Corj^,  Joslin  Company? 

A.     I  am. 

Q.     They  are  not  involved  here? 

A.     They  are  not. 

Q.    What  is  your  business? 

A.  Mechanical  and  electrical  contractors^  and 
contracting  engineers. 

Q.  In  1942  what  was  your  occupation  or  busi- 
ness at  that  time?  A.     The  same  business. 

Q.  Are  you  a  member  of,  or  associated  with, 
any  national  organizations  or  societies? 
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A.  I  am  presently  associated  with  the  National 
Association  of  Master  Plumbers ;  the  National  Asso- 
ciation of  Heating,  Piping  and  Air  Conditioning 
Contractors ;  the  American  Society  of  Sanitary  En- 
gineers ;  and  the  Society  of  American  Llilitary  En- 
gineers. 

Q.  Are  you  familiar  with  power  house  construc- 
tion as  it  pertains  to  boiler  construction? 

A.     I  am. 

Q.  Will  you  state  some  of  the  jobs  that  you 
have  had  the  [700]  contracts  for,  or  have  worked 
on? 

A.  The  power  house  at  the  Alameda  Air  Sta- 
tion; a  power  house  at  Fairbanks,  Alaska;  a  power 
house  at  the  Remington  Arms  Plant  in  Salt  Lak(^ 
City.  Utah;  and  at  Mare  Island,  and  at  Hunters 
Point,  and  at  Alrock  Field,  Panama,  and  the  power 
house  at  Sunflower,  in  addition  to  a  number  of 
others. 

Q.  Did  you  supervise  any  power  house  jobs 
other  than  those  on  which  you  had  the  contract? 

A.     Oh,  yes;  I  have. 

Q.  Will  you  state  some  of  those  that  were  under 
your  supervision  ? 

A.  Well,  there  was  the  Pacific  Fruit  plant  at 
Nampa,  Idaho;  the  Ford  plant  at  Richmond,  Cali- 
fornia; the  LaGuna-Honda  and  the  Handhome  and 
others. 

Q.  Did  you  hold  any  designated  position  on 
these  construction  jobs? 

A.     On  some  of  them  I  was  general  superintend- 
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eiit;  on  others  I  was  superintendent  of  construc- 
tion, estimator,  and  manager  of  the  mechanical  de- 
partment. 

Q.  Are  you  familiar  with  the  type  of  work  con- 
nected with  the  installation  of  Power  House  No.  1 
at  DeSoto,  Kansas?  A.     Yes,  sir. 

Q.  In  connection  with  the  Sunflower  construc- 
tion, Mr.  [701]  Joslin,  as  a  whole,  you  had  a  con- 
tract for  certain  phases  of  the  work.  Will  you 
explain  what  this  included? 

A.  The  entire  mechanical  work,  involving  the 
heating  and  phunbing;  all  of  the  proposed  piping; 
the  power  house  installation,  exclusive  of  the  boil- 
ers. That  applies  to  Power  House  No.  1  and  No. 
3,  and  as  an  addition  to  our  contract  the  completion 
of  Power  House  No.  2. 

Q.  When  did  that  work  take  you  to  the  Sun- 
flower Ordnance  Plant? 

A.  In  April,  1942,  I  was  first  called  back  for 
negotiation,  and  we  actually  started  the  operation 
in  May,  1942. 

Q.  Mr.  Joslin,  were  you  given  practically  a 
twenty-four  hour  notice  to  get  a  crew  started  there? 

A.     Yes;  that  is  correct. 

Q.  I  think  some  statement  was  made  that  the 
contract  was  dated  some  time  in  September  of  1942  ? 

A.  Well,  T  don't  know  about  the  statement  being 
made,  but  I  think  that  is  the  approximate  date.  I 
know  it  was  later  than  the  date  we  started. 

Q.  You  were  first  working  on  a  letter  of  inten- 
tion? A.     That  is  correct. 


W.  E.  Joslin,  Etc.  565 

(Testimony  of  William  Edward  Joslin.) 

Q.  You  were  not  bidding  on  specifications  simi- 
lar t<»  these  involved  here, — similar  to  this  contract? 

A.  We  were  to  operate  imder  specifications  pre- 
l)a]-ed  ])y  [702]  the  A.-E.-M. 

Q.     This  was  a  Lump  Sum  contract? 

A.     Yes. 

Q.  Will  you  explain  a  Imnp  sum  contract  and  a 
cost  plus  a  fixed  fee  contract,  as  you  worked  on? 

A.  Yes,  On  a  cost  plus  a  fixed  fee  there  is  an 
estimate  of  the  amount  of  work  in  dollars  and  cents 
that  is  to  be  included  in  the  construction  work,  or 
in  the  contract,  and  on  which  there  is  a  fee  allowed 
to  cover  that  work.  That  is  based  on  a  curve,  or 
a  chart.  The  fee  is  graduated  down  according  to 
the  volume  of  work  included  in  the  contract.  Our 
contract  first  started  at  a  fee  of  1.37  per  cent. 

Q.  That  was  the  estimated  cost  of  your  part  of 
it? 

A.  Of  our  contract,  and  that  was  decreased  as 
the  various  additions  came  in.  It  was  decreased 
to  a])proximately  seven-tenths  of  one  per  cent. — 
an  average  of  about  one  per  cent  overhead. 

Q.     And  what  does  that  include? 

A.  Our  home  office  expense  involved  in  the  par- 
ticular services  which  are  to  be  included,  and  which 
are  not  reimbursible  items.  The  only  reimbursible 
items  are  the  employees'  time  and  the  merchandise 
^)nrc]]ased  for  the  cotract.  A  lump  sum  contract  is 
a  Contract  on  which  the  bidder  bids  on  specifica- 
tions as  submitted  to  him.  He  analyzes  the  specifi- 
critions  and  prepares  [703]  his  estimate  and  submits 
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a  bid  for  a  lump  sum  figure.    That  is  the  differeuce 

in  the  two  contracts. 

Q.  During  the  war  because  of  the  constant 
changes  a  great  many  of  the  contracts  with  th(^ 
general  engineers, — the  A.-E.-M.  were  operated  on 
a  cost  plus  a  fixed  fee  basis  rather  than  a  lump 
simi  ? 

A.  Well,  we  had  niunerous  cost  plus  a  fixed  fee 
contracts;  yes. 

Q.  Now,  Mr.  Joslin,  in  addition  to  the  items  not 
reimbursible,  were  you  required  to  finance  the  pay- 
ments until  the  Government  reimbursed  you? 

A.  Yes,  as  a  part  of  our  overhead  we  were  com- 
pelled to  finance  on  most  of  the  jobs  all  of  the  mer- 
chadise  purchased,  and  on  all  of  the  jobs  we  were 
compelled  to  finance  the  labor  involved  on  which, — 
after  paying  the  labor  payroll  we  would  apply  for 
our  I'eimbursement.  The  financing  of  the  job  was 
a  ipart  of  our  overhead. 

Q.     That  was  a  part  of  your  overhead? 

K.     Yes,  sir;  it  was. 

Q.  And  that  was  included  as  a  part  of  these 
expenses  under  this  figure  w^hich  I  believe  you  gave 
as  1.37  per  cent?  A.     That  is  correct. 

The  Court:  I  think  we  will  recess  at  this  time 
until  two  o'clock.  [704] 

2:00  p.m.— March  27th,  1947 

Q.  (Mr.  Gibson,  continuing:)  Now,  Mr.  Joslin, 
in  connection  with  the  reimbursible  expenses  that 
the  Government  paid  you  was  there  a  limit  which 
you  could  pay  for  engineers? 


I 
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A.    Yes,  sir;  a  definite  limit. 

Q.     Will  you  explain  that? 

A.  Yes.  The  maximum  amount  they  would  al- 
low us  to  pay  as  reimbursible  items  for  engineers 
was  $6,000.00.  I  had  one,  a  man  named  J.  W. 
McCarty,  to  whom  I  paid  $10,000.00  a  year.  He 
was  a  regular  employee.  I  had  to  pay  him  $4,000.00 
in  addition  to  the  amount  allowed  as  reimbursible, 
and  T  had  another  man  that  I  paid  $9,000.00,  of 
which  I  paid  $3,000.00  out  of  my  own  pocket.  At 
one  time,  for  a  considerable  period,  the  source  of 
steamfitters  and  plumbers  working  overtime  were 
making  more  money  than  the  plumbing  superin- 
tendent and  the  mechanical  superintendent,  and  in 
order  to  equalize  the  smns  I  had  to  pay  them  an 
additional  amount  of  money.  You  see  I  had  them 
down  at  these  certain  salaries.  The  Government 
would  not  permit  this.  You  see  this  had  to  como 
out  of  the  fee  in  addition  to  the  financing  of  the 
job. 

Q.  T  believe  you  said  part  of  your  contract  was 
mechanical  ?  A.     Yes. 

Q.     Will  you  please  explain  what  that  included? 

A.  Well,  that  was  exclusive  of  some  sheet  metal 
work.  It  included  all  mechanical  equipment,  sucli 
as  pumps,  compressors;  power  houses,  with  the  ex- 
re]:)ti()n  of  No.  1  and  No.  3,  we  did  all  of  the  pipe 
work  in  No.  3,  all  of  the  heating  and  phunbing. 
There  were  literally  hundreds  of  miles  of  proposed 
pij)ing  of  all  of  the  distribution  lines, — the  piping 
within  the  buildings  was  a  very  extensive  project; 
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ill  fact,  in  one  order  we  had  seven  hundred  and 
fifty  thousand  feet  of  pipe. 

Q.     Various  kinds  of  pipe  ran  all  over  the  plant? 

A.  The  distribution  lines  throughout  the  entire 
area  covering  several  hundred  miles. 

Q.  And  those  were  used  for  different  types  of 
chemicals  and  water? 

A.  Yes,  sir.  In  fact,  there  were  nineteen  dif- 
ferent types  of  water  alone,  and  then  there  were 
acids  and  various  chemicals. 

Q.  Mr.  Joslin,  calling  your  attention  to  the  sub- 
contract that  is  involved  in  this  litigation,  can  you 
briefly  state  what  transpired  up  to  the  time  that 
the  bids  were  submitted, — the  calls  for  bids  that 
were  made  in  connection  with  this  contract,  the 
circumstances  that  led  up  to  your  sublettina'  the 
contract  ? 

A.  My  first  knowledge  of  the  fact  that  Power 
House  No.  1  [706]  was  going  to  be  placed  in  opera- 
tion Avas  a  telephone  call  from  the  Project  Man- 
ager, Frank  Wedlick,  who  informed  me  the  first 
part  of  June,  1944,  that  we  had  received  notice  to 
complete  Powder  House  No.  1.  I  told  him  at  that 
time  ''The  best  thing  you  can  do  is  to  check  up  on 
the  tube  rolling  equipment,"  which  we  had.  T  told 
that  he  would  have  to  check  up  on  this  equipment 
and  see  that  it  would  be  available.  About  three  or 
four  days  later  he  called  me  and  said  that  they 
had  decided  to  let  the  contract  on  a  lump  sum  basis. 
I  protested  and  asked  Mr.  Wedlick, — 

Mr.  Watts:    (Interposing:)     Just  the  conversa- 
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tion  between  you  and  Mr.  Wedlick, — just  give  us 
the  conversation,  your  instructions  to  him,  or  what- 
ever it  was. 

A.  I  instructed  him  on  the  telephone  to  go  to 
the  proper  authority,  which  was  Mr.  Hagan,  and 
tell  him  that  it  would  be  foolish  to  let  that  on  a 
luni])  sum,  that  I  was  sure  they  would  not  get  a 
figure  less  than  one  half  million  dollars,  and  I  said, 
"We  can  do  it,  I  believe,  for  $375,000.  I  am  posi- 
tive we  can  do  it  for  $400,000."  Mr.  Wedlick  called 
me  later  and  said  that  they  insisted  on  letting  it  on 
a  lump  sum.  My  instruction  was  not  to  get  in- 
volved in  any  contract  that  required  him  to  specify, 
or  that  caused  us  to  stick  our  neck  out  on  what  is 
there  or  what  is  not  there,  or  anything  about  that 
contract. 

Q.  (Mr.  Gibson,  continuing:)  After  the  con- 
tract proposals  [707]  or  specifications  were  put  out 
to  t]ie  prospective  bidders,  to  the  Power  Service 
Corporation,  and  after  they  had  been  accepted  and 
were  working  on  the  job  did  the  question  come  up 
with  reference  to  the  possible,  or  to  the  proposed 
modification  of  that  contract  by  the  Power  Service 
Corporation?  A.     Will  you  state  that  again? 

Q.  Yes.  After  the  contract  and  specifications 
were  put  out  to  the  prospective  bidders,  and  after 
the  Power  Service  Corporation  had  been  accepted 
and  was  working  on  the  job,  did  the  question  come 
\x\)  with  reference  to  a  possible,  or  a  proposed  modi- 
fication of  your  contract  by  the  Power  Service  Cor- 
poration? A.     Yes;  there  was. 
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Q.  Did  that  question  continue  on  for  that  period 
of  time  up  until  about  the  first  part  of  September, 
1944?  A.     Up  to  about  that  time. 

Q.  And  did  you  receive  a  communication  from 
Mr.  AVedlick  the  latter  part  of  August  in  which  he 
forwarded  to  you  a  copy  of  a  letter  from  the  Power 
Service  Corporation  dated  August  22nd,  which,  I 
believe,  is  Exhibit  No.  16,  and  ask  for  your  in- 
structions? A.     Could  I  see  that  letter? 

Q.  Yes.  And  now,  Mr.  Joslin,  will  you  see  if 
you  can  identify  that  ?  I  am  showing  you  the  origi- 
nal of  the  document  [708]  which  was  offered  as 
Plaintiff's  Exhibit  No.  16.  A.     Yes,  sir. 

Q.  Ts  that  the  letter  sent  to  you  by  Mr.  Wedlick 
in  a  letter  of  transmittal  dated  August  23rd? 

A.     Yes,  sir. 

Q.     To  which  you  replied?  A.     Yes,  sir. 

Q.     AVhen?  A.     August  the  28th. 

Mr.  Gibson:  I  offer  this  letter  in  evidence  as 
Defendant's  Exhibit  M. 

(Whereupon  the  document  referred  to  was 
marked  Defendant's  Exhibit  M  for  purposes 
of  identification.) 

Mr.   Gibson:     The  letter  of  August  23rd,   1944, 
from  Mr.  Wedlick  is  as  follows: 
"Mr.  W.  E.  Joslin,  Cory  &  Joslin,  Incorporated 
512  Golden  Gate  Avenue, 
San  Francisco,  California. 
"Dear  Bill: 

"Enclosed  please  find  copy  of  Power  Service  Cor- 
poration's letter  of  August  22nd,  1944. 
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'^I  am  still  of  the  opinion  that  we  should  not 
agree  to  this  letter  inasmuch  as  the  Power  Service 
Corporation's  bid  was  based  on  the  sijecifications. 

''I  would  like  your  comments  and  criticism  on 
the  enclosed  letter, 

"Best  regards 

"F.  V.  WEDLICK/' 

To  which  mider  date  of  August  28th,   1944,   the 
following  reply  was  made: 

'*Cory,  Joslin  &  Macnsons, 
Suntiower  Ordnance  Works, 

Post  Office  Box  36, 
Kansas  City,  Missouri. 

Attention:  Mr.  Frank  Wedlick. 

''Dear  Frank: 

"There  is  nothing  we  can  do  contrary  to  speci- 
fications, and  as  a  result  I  am  loath  to  put  anything 
in  writing  that  would  in  any  way  contiict  with  the 
specifications.  Certainly,  I  am  not  xjrivileged  to 
say  that  disbursement  would  be  made  for  increased 
costs.  Consideration  for  extension  of  time  due  to 
non-delivery  of  essential  materials  would  at  all 
times  be  in  order. 

' '  I  am  not  familiar  wdth  the  legal  phases  involved 
but  1  am  sure  we  must  insist  that  the  terms  of  the 
contract  be  met,  and  that  any  consideration  for 
additional  costs  and  extension  of  time  must  be  sub- 
mitted direct  to  others  than  ourselves  for  approval. 
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This,  of  course,  will  [710]  be  separate  and  not  a 

X^art  of  the  contract  which  must  be  signed  as  is. 

"Very  truly  yours, 

W.  E.  JOSLIK" 

Q.  (Mr.  Gibson,  continuing:)  Are  those  the  last 
instructions  given  by  you  to  your  Project  Manager, 
Frank  Wedlick,  before  the  contract  with  the  addi- 
tional clause  on  it  was  signed  and  approved? 

A.     80  far  as  I  can  remember. 

The  Court:     If  this  has  been  offered  and  there 
is  no  objection,  it  may  be  admitted. 
Mr.  Watts:    We  have  no  objection.  M 

The  Court:  Then  it  may  be  admitted  in  evi- 
dence. M 

(Whereujjon  Defendant's  Exhibit  M.  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Q.  (Mr.  Gibson,  continuing:)  Mr.  Joslin,  you 
know  that  a  claim  was  filed  which  was  finally 
j'eferred  to  the  Chief  of  Engineers  by  the  Power 
Service  Corporation  in  connection  with  alleged 
damages  in  the  amount  of  ten  thousand  and  eight 
dollars  and  thirty  cents? 

A.     Yes;   that  is   right. 

Mr.  Gibson:    I  am  now  offering  Exhibit  N,  and 

Q.  (Mr.  Gibson,  continuing:)  I  will  ask  you  if 
you  can  identify  that.  It  is  three  or  four  documents 
that  are  tacked  [712]  together. 
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Mr.  Watts:  We  have  no  objection  to  their  intro- 
duction. 

(Whereupon  docmnents  referred  to  were 
marked  Defendant's  Exhibit  N  for  xjurposes  oL' 
identification.) 

'I'he  Court:    It  may  be  admitted. 

(Whereupon  Defendant's  Exhibit  N,  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Q.  (Mr.  Gibson,  contiiming:)  You  can  identify 
them,  Mr.  Joslin.^  A.     Yes. 

Q.     What  are  they'? 

A.  This  is  a  letter  from  the  Chief  Engineer, 
or,  rather,  a  copy  of  a  letter  from  the  Chief  of 
Engineers,  Lieutenant  Greneral  R.  A.  Wheeler.  It  is 
addressed  to  the  Power  Service  Corporation,  Wes- 
ley Temple  Building,  Minneapolis,  Mimiesota,  and 
is  dated  the  I2th  of  March,  1946. 

Q.  That  is  the  letter  which  rejected  the  claim 
of  the  Power  Service  Corporation.^ 

A.     That  is  right. 

Q.  And  attached  to  that  letter  is  another  letter. 
Will  you  identify  that,  if  you  please? 

A.  That  is  addressed  to  W.  E.  Joslin,  Owner, 
Cory,  Joslin  &  Macnsons,  San  Francisco,  Califor- 
nia, and  is  dated  the  26th  of  [712]  March,  1946, 
and  that  is  signed  by  I.  M.  Member,  Chief,  Con- 
tracts and  Claims  Branch. 
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Mr.  Gibson:  That  letter  which  was  just  identi- 
fied by  Mr.  Joslin  is  as  follows: 

''Dear  sii': 

"Enclosed  for  your  record  is  a  copy  of  the  de- 
cision of  the  Chief  of  Engineers  made  in  connec- 
tion w^ith  the  appeal  of  Power  Service  Corpora- 
tion under  its  sub-subcontract  No.  5  with  your  firm 
at  Suntlower  Ordnance  Works. 

For  the  District  Engineer, 

Sincerely  yours, 

I.  M.  HEMBER, 

Chief,  Contracts  and  Claims  Branch." 

And  on  the  reverse  side  of  the  letter  there  is  a  blue 
stamp  marked  showing  tlij^t  this  was  sent  on  March 
2dth,  1946,  from  the  United  States  Engineers  Office, 
Kansas  City,  Missouri.  That  is  according  to  the 
stamp  on  the  reverse  side  of  the  letter. 

Q.  (Mr.  Gibson,  continuing:)  Mr.  Joslin,  did 
that  notice  of  decision  of  the  Chief  of  Engineers 
arrive  in  your  of&ce,  or  did  you  receive  it  until 
sometime  after  the  26th  of  March? 

A.     It  was  after  the  26th  of  March,  1946. 

Q.  Did  you  receive  any  notice  of  any  other 
decision?  A.     Yes.  [713] 

Q.  About  the  nineteenth  of  March,  1946,  did 
you  mail  to  the  Power  Service  Corporation  a  final 
check  of  the  balance  due  them  in  the  amount  of 
$1,000.00,  which  was  subject  to  that  letter? 
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A.     I  did. 

Q.  And  with  tiiat  check  was  a  letter  of  trans- 
jnittal  outlining  and  containing  a  series  of  receipts 
to  be  signed  by  the  Power  Service  Corporation? 

A.  I  think  there  was  approximately  five  copies 
on  which  I  requested  signature.  That  was  on  our 
stationery  and  read  as  follows:  "Payment  in  full, 
exclusive  of  outstanding  claim  of  Powder  Service 
Corporation  which  has  been  submitted  to  the  Chief 
of  Engineers  for  decision."  I'hey  signed  my  five 
copies  and  later  included  some  cofjies  on  theii-  own 
stationery  with  the  same  language  that  I  incor- 
porated on  my  stationery.  All  of  this  correspon- 
dence w-as  later  supplemented  by  additional  cor- 
respondence. There  was  also  a  letter  stating  that 
this  had  been  signed,  not  by  the  treasurer,  but  by 
the  secretary  of  the  organization,  and  asked  if  we 
would  not  include  Mr.  Gaifney's  receii^t  in  lieu  of 
the  previous  one — 

Q.  (Interposing:)  You  have  all  these  letters  in 
3^our  file? 

Mr.  Watts:    I  do  not  question  that  at  all.  [714] 

Mr.  Gribson:     Very  well. 

Q.  (Mr.  Gibson,  continuing:)  Now,  Mr.  Joslin, 
attached  to  the  letter  which  you  read  as  Exhibit  M, 
will  you  tell  us  what  the  pink  slip  is? 

A.  That  is  the  copy  of  the  check  to  the  Power 
Service  Corporation.  We  send  the  check  with  dupli- 
cate markings.  We  have  two  copies;  one  we  file 
niunerically  and  the  other  alphabetically. 

Q.  It  is  the  form  you  use  as  a  voucher — a  form 
of  check?  A.     Yes,  sir;  it  is. 
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Q.     The  originaJ  goes  to  the  payee? 

A.    Yes,  sir. 

Q.     Wit] I  a  copy  of  the  voucher  attached? 

A.     Yes,  sir;  that  is  detached  before  cashing. 

Q.     You  liave  the  original  check  here? 

A.     Yes,  sir. 

Q.  Showing  that  it  was  cleared  through  the 
bank  and  cashed?  A.     That  is  right. 

Q.  Now,  at  the  time  this  letter  was  sent  and  the 
check  was  sent,  you  didn't  know  at  that  time  that 
the  Chief  of  Engineers  had  decided  the  appeal  of 
the  Power  Service  Corporation?  [715] 

A.     1  didn't  know  anything  about  it. 

Q.  The  claim  you  referred  to  is  the  same  claim 
that  was  filed  with  the  Chief  of  Engineers,  and  is 
the  subject  matter  of  this  litigation  here  today? 

A.     Yes,  sir;  that  is  the  same  thing. 

Q.  Excei)t  the  difference  in  the  amounts.  This 
is  for  some  thirty  odd  thousand  dollars. 

A.  I  am  speaking  of  this  claim  that  is  attached 
here    (indicating) . 

Q.  After  the  contract  with  the  appended  clause 
had  been  executed  by  the  Power  Service  Corjjora- 
tion  and  signed  by  your  manager,  Mr.  Wedlick — 

A.     (Interposing:)   Yes,  sir. 

Q.  (Continuing:)  I  had  not  finished  my  ques- 
tion. A.     Pardon  me,  Mr.  Gibson. 

Q.  After  the  contract  with  this  clause  appended 
had  been  executed  and  signed,  did  you  have  a  dis- 
cussion with  reference  to  the  effect  of  the  addi- 
tional clause  that  was  placed  at  the  bottom  of  the 
signature  page  in  that  form  contract? 
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A.     At  a  later  date,  you  mean? 

Q.     Yes. 

A.     Yes,  sir;  1  did. 

Q.  Was  the  circular  eminating  from  Mr.  C.  H. 
Murphy,  and  which  had  the  note  attached  by  Mr. 
Dergance  sent  through  [716]  your  office? 

A.    Yes,  sir. 

Q.    And  that  was  covering  that  clause.^ 

A.    Yes,  sir. 

Q.     That  is  the  document  you  have  in  your  hand  ] 

A.     Yes,  sir. 

Q.     And  that  is  the  one  we  are  referring  to  now  I 

A.    Yes,  sir. 

Mr.  Gibson:     I  oft'er  this  in  evidence. 

(Whereupon  docmiient  referred  to  was  mark- 
ed Defendant's  Exhibit  "C  for  purj^oses  of 
identification.) 

Mr.  Watts:    I  have  no  objection. 
The  Court:     It  may  be  admitted,   and  I  think 
that  will  be  Defendant's  Exhibit  "O". 

(Whereupon  Defendant's  Exhibit  "O"  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Q.  (Mr.  Gibson,  continuing:)  Now,  Mr.  Joslin, 
I  call  your  attention  to  what  has  been  marked  as 
Defendant's  Exhibit  O,  and  I  will  ask  you  if  that 
is  the  document  that  you  have  reference  to? 

A.     This  is  the  same  one;  yes,  sir. 

Mr.  Gibson :  Exhibit  I  is  as  follows,  and  is  dated 
September  5th,  1944.  It  is  from  C.  Howard  Mur- 
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pliy,  subcontract  manager,  to  P.  A.  Dergance,  at- 
torney: [717] 

"Subject:  Contract  No.  5  to  F.F.  Subcontract 
No.  5,  l*ower  Service  Corxjoration. 

"Attached  hereto  for  your  review  is  a  copy  of 
tJie  above  described  subcontract  which  has  been 
signed  by  the  subconstructor  with  the  following 
qualification  imposed  on  the  signature  sheet. 

"  'This  contract  is  signed  and  executed  by  the 
i^ower  Service  Corporation  without  any  intent  on 
the  part  of  the  C'orporation  to  abandon  or  waive 
an\'  right  which  it  may  have  to  submit,  prove  and 
collect  damages  by  reason  of  the  late  delivery  of 
materials  notwithstanduig  the  provision  of  Para- 
grapli  1-05  of  the  Specifications.' 

"The  reference,  Paragraj)h  1-05,  was  a  part  of 
the  Specifications  on  which  bids  were  taken,  and 
has  not  been  changed  in  any  resjject  in  the  writing 
of  the  formal  contract.  As  to  this  date  this  depart- 
ment has  no  mformation  to  the  elfect  that  actual 
damages  have  occurred,  however,  there  exists  items 
of  correspondence  from  the  subconstructor  pointing 
out  anticipated  damages  which  could  not  now  be  i 
computed  even  if  they  were  determined  to  be  pay- 
able mider  the  terms  of  the  subcontract. 

"It  is,  therefore,  our  opmion  that  qualifications 
[718]  which  might  alter  the  terms  of  the  subcon- 
tract as  it  was  originally  written  should  not  be 
written  into  the  subcontract. 

*'Your  opinion  is  requested  with  regard  to 
whctlier  <)]•  not  tlie  terms  of  tlie  subcontract  have 
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been  modified  by  the  qualification,  and  \vitli  regard 
to  the  advisability  of  Cory,  Joslin  &  Macnsons 
entering  into,  and  the  A-E-M  apiDroving  the  sub- 
contract in  consideration  of  the  existing  qualifica- 
tion. 

/s/  C.  HOWARD  MURPHY, 
Subcontract  Manager. ' ' 

And  there  is  appended  to  that  the  following: 

''In  my  opinion  the  subject  clause  does  not 
change  the  terms  of  the  contract.  It  merely  reiter- 
ates the  right,  if  any,  of  the  Corporation  to  submit 
a  claun  growmg  out  of  the  situation  with  respect 
to  materials." 

And  that  is  initialed  ''P.  D."  and  dated  9-16-41, 
and  there  is  in  typing  "Phillip  Dergance." 

Q.  (Mr.  Gibson,  continuing:)  Mr.  Joslin,  did 
you  at  the  tune  this  contract  was  entered  into  liave 
any  understanding  with  the  Power  Service  Cor- 
poration that  the  specifications  were  to  be  inter- 
preted in  any  light  other  than  the  wording  of  the 
specifications.^  A.     I  never  did.  [719] 

Q.  Did  you  at  any  time — at  the  tune  this  con- 
tract was  entered  into  or  negotiated  did  you  auth- 
orize your  agent  to  sign  any  contract  on  behalf  of 
you  that  would  in  any  way  alter  the  terms  of  the 
specifications'?  A.     I  did  not. 

Q.  Now,  back  to  the  Power  House,  I  under- 
stood that  you  had  completed  during  the  course  of 
your  w^ork  at  Smiflower  one  of  the  power  houses  ? 

A.     That   is   correct. 
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Q.     Which  one  was  that? 

A.  That  was  Power  House  No.  2,  and  in  addi- 
tion to  that  we  completed — 

Q.  (Interposing:)  Just  a  moment,  Mr.  Joslin. 
Then  I  understand  that  nine  months,  or  a  year, 
prior  to  the  date  of  the  contract  with  the  Power 
Service  Corporation  there  was  a  directive  order 
to  cease  operation  on  Power  House  No.  1 — let  me 
ask  this:  Had  work  started  on  Power  House  No.  1 
jjrior  to  the  cease-work  order  .^  A.     Yes,  sir.   M 

Q.  And  were  there  other  buildings  placed  ui. 
stand-by  condition  ? 

A.     Yes,  sir;  a  lot  of  them. 

Q.  What  happens  to  the  materials  when  these 
buildings  are  directed  to  be  placed  in  stand-by 
condition?  [720] 

A.  The  material  that  has  not  been  used,  or  put 
into  the  structure,  when  a  building  is  placed  in 
stand-by  condition — and  there  were  a  number  so 
placed — when  we  receive  notice  to  place  a  build- 
ing in  stand-by  condition  we  would  go  to  the  site 
and  gather,  or  collect,  all  of  the  surplus  materials 
and  return  them  to  our  warehouse  and  use  them 
on  future  construction. 

Q.     What  do  you  mean — what  warehouse  do  you 

mean  ?  i 

A.     I  am  referring  to  our  materials  when  they    i 
were  returned  to  our  warehouse — ^materials  of  other 
contractoi's,  they  collected.  ' 

Q.     And  that  would  apply  to  what  materials? 
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Would  it  apply  to  all  electrical  material  and  such 

as  that? 

A.  All  of  the  A-E-M  contracts,  and  the  Hercules 
operators,  all  of  their  equipment  would  be  gatliered 
up. 

Q.  Was  it  the  custom  to  make  a  list  of  the  ma- 
terials stored  when  a  building  was  placed  in  stand- 
by condition? 

A.  No;  we  didn't  make  a  list  because  when  a 
building  was  placed  in  stand-by  condition  we  as- 
sumed that  it  was  permanently  in  stand-by  condi- 
tion. 

Q.  Well,  let  me  ask  this:  What  would  be  the 
recognized  procedure  after  an  order  was  received 
to  complete  a  building  which  had  previously  been 
l)hiced  in  stand-by  condition? 

A.  Well,  some  buildings  were  placed  in  opera- 
tion after  [721]  they  were  placed  in  stand-by  condi- 
tion, and  at  that  time  our  engineers  would  go  to 
the  site  and  check  olf  the  materials  and  equipment 
installed  up  to  the  time  it  was  placed  in  stand-by 
condition.  After  they  checked  them  off  they  would 
take  the  plans  and  make  a  complete  takeotf,  elim- 
inating that  j)art  which  was  installed  and  issue 
requisition  to  our  warehouse  for  the  balance  of 
the  material  to  complete  that  building. 

Q.  The  statement  was  made  here,  Mr.  Joslin, 
that  the  material  which  was  not  available  at  the 
Power  House  No.  1  itself  was  not  available  ad- 
jacent thereto.  Now,  can  you  state  where  your  store- 
house was  in  comparison  to  Power  House  No.  1 1 
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A.  Yes.  I  heard  that  statement  that  the  mater- 
ials were  stored  five  miles  away.  I  want  to  say  that 
I  know  of  no  warehouse  that  is  five  miles  removed 
from  Power  House  No.  1.  The  Hercules  warehouse 
was  on  tlie  main  street  facing  Power  House  No. 
2.  I  would  say  that  was  i^ossibly  three  blocks,  and 
tijat  would  be  the  first  warehouse  from  Power 
House  No.  2. 

Q.  In  which  some  of  the  material  miglit  be 
stored  ? 

A.  A  lot  of  it  was  stored  in  that,  and  Power 
House  No.  1  was  ai^proximateJy  three-eighths  of  a 
mile  from  Power  House  No.  2.  Power  House  No.  1 
was  over  here  in  this  [722]  location  (indicating)  ; 
Power  House  No.  2  was  here  (indicatmg)  and 
Power  House  No.  3  over  there  (indicating),  about 
three-eighths  of  a  mile  between  each.  To  the  best 
of  my  knowledge,  I  don't  know  any  warehouse 
that  would  be  in  excess  of  a  mile  from  Power 
House  No.  1. 

Q.  Now,  particularly  in  reference  to  the  store- 
house which  you  referred  to  as  yours,  what  distance 
would  that  be  from  Power  House  No.  1? 

A-  Our  warehouse  at  the  time  Power  House  No. 
1  A\ent  into  stand-by  condition,  I  would  say  was 
a  half  mile  from  Power  House  No.  1.  Later  the 
A-E-M  took  over  our  warehouse  and  our  shop  was 
uK^ved  back  into  the  area  about  two  miles — about 
two  and  a  half  miles  from  Power  House  No.  1,  but 
our  warehouse  was  taken  over  by  the  A-E~M  and 
remained  in  the  same  location. 
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Q.  Now,  these  materials  that  were  referred  to 
as  being  in  adjacent  buildings — you  are  familiar 
with  the  contract  are  you,  Mr.  Joslin? 

A.     Yes. 

Q.  This  was  referred  to  as  being  adjacent,  and 
in  fact,  in  the  storehouse.  Xow  that  material  was 
<.'f  a  minor  nature? 

A.     They  were  large  warehouses. 

"Q.  But  the  items  of  materials  stored  there  as 
distinguished  from  the  materials  stored  in  Power 
House  No.  1,  what  was  the  [723]  nature  of  that? 

A,  AVell,  there  was  a  block  of  equipment,  such 
as  boilers,  fans,  i^ulverizing  equipment,  steam  gen- 
erating equipment — was  all  practically  in  Power 
House  No.  1.  The  valves,  fittings  and  so  on  was  in 
the  warehouse,  and  the  pipe  was  fabricated  in 
Philadelphia  and  some  of  it  was  in  the  power 
house  and  some  adjacent  to  it  on  the  outside. 

Q.  Was  there  adjoining  the  power  house  a  shed 
where  some  material  was  stored? 

A.  There  may  have  been  a  temporary  shed  built 
there.  I.  know  some  material  was  stored  outside. 

Q.  Now,  Mr.  Joslin,  you  have  explained  the 
normal  procedure  when  a  building  was  taken  out 
of  stand-by  as  to  some  of  the  procedure  followed. 
Let  me  ask  j^ou  this:  Would  this  material  list,  or 
inventory  list — whatever  it  might  be  called — enable 
you  to  ascertain  the  shortage  and  to  secure  the 
necessary  material  to  complete  the  building? 

A.  As  soon  as  we  made  a  material  take-off  or 
inventory  of  the  materials  not  installed  these  I'equi- 
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sitions  would  then  be  forwarded  to  our  storehouse, 
or  warehouse,  and  the  material  we  could  not  supi^ly 
would  go  to  the  Hercules  people  and  if  they  didn't 
have  it   available  we  would  purchase  it   outright. 

Q.  Now,  assmne  that  the  list  or  inventory  was 
made  of  any  material  which  had  not  been  used  in 
the  construction  of  the  building  when  the  stand- 
by order  was  issued,  would  that  obviate  the  neces- 
sity of  a  physical  inventory  when  the  building  was 
ordered  back  into  construction? 

A.  No,  sir;  because  that  material  was  very  fre- 
quently used  elsewhere. 

Q.  Then  even  a  short  interval  between  the  in- 
ventory and  the  time  of  the  order  putting  it  back 
into  construction  would  not  be  a  true  inventory  of 
the  material  which  existed  a  few  days  later  than 
the  inventory? 

A.     Will  you  repeat  that  question? 

Q.  Even  with  only  a  short  interval  the  inventory 
existing  at  the  time  of  the  stand-by  order  would 
not  necessarily  be  a  true  inventory  of  the  material 
existing  a  few  days  later? 

A.  No,  sir,  because  it  might  be  used  if  the 
necessity  arose. 

Q.  And  the  reason  mventories  were  not  taken 
was  because  those  supplies  were  taken  up  to  gen- 
eral supply  depots  ? 

A.     Yes,  sir;  that  is  right. 

Q.  And  they  were  then  co-mingled  with  other 
material  of  the  same  kind  ? 
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A.  That  is  right,  and  it  might  be  requisitioned 
out  the  next  day.  [725] 

Q.  And  if  they  were  valves  they  would  be  put 
in  with  valves  of  the  same  type  when  they  w'eve 
taken  up  there? 

A.     That  is  right,  they  were:  yes,  sir. 

Q.  At  the  time  the  specifications  were  sent  out, 
and  at  the  time  the  bid  was  accepted  of  the  Power 
Service  Corporation,  did  you  have  any  knowledge 
as  to  what  materials  w^ere,  or  were  not,  available 
for  the  completion  of  Power  House  No.  1? 

A.  No;  I  had  no  information  as  to  what  was, 
or  was  not,  there. 

Q.     You  had  no  such  information? 

A.     No,  sir. 

Q.  Did  you  have  any  knowledge  as  to  the  ab- 
sence of  materials? 

A.  I  had  no  knowledge  of  the  absence  or  i)res- 
ence  of  materials. 

Q.  Were  you  under  any  requirement  before  the 
contract  was  let  to  the  Power  Service  Corporation 
to  inventory  any  part  of  the  materials  in  Power 
fTouse  No.  1? 

A.  I  was  not  only  not  under  any  requirements, 
but  I  would  not  have  been  permitted  to  do  so  by 
the  officers  in  charge  there. 

Q.  It  was  not  a  part  of  your  contract  to  do  that 
kind  of  work? 

A.  We  were  permitted  to  do  only  that  work 
specified  in  [726]  our  contract,  and  inventorying 
the  materials  was  not  a  part  of  our  work. 
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Q.  At  the  time  this  contract  Avas  entered  into 
did  you  have  any  basis  for  any  knowledge,  or  did 
\-ou  have  any  knowledge,  or  did  you  expect  the 
absence  of  materials  to  complete  Power  House  No. 
1,  or  did  you  have  any  knowledge  of  the  i)resence 
of  the  materials  at  the  site,  in  the  Power  House, 
or  in  storage?  A.     No. 

Q.  Let  me  put  it  this  way:  Did  you  have  any 
knowledge  which  led  you  to  believe  that  there  was 
a  shortage  of  materials? 

A.  I  was  positive  there  would  be  a  shortage  of 
m^aterials,  the  fact  that  we  were  constantly  bor- 
rowing from  building  to  building  throughout  the 
area — any  building  that  was  in  stand-by  condition 
for  about  a  year,  there  was  an  absolute  certainty 
to  be  a  shortage  of  material  in  that  building. 

Q.  Do  you  know  of  any  recognized  method  by 
which  the  amount  of  material  necessary  to  complete 
Power  House  No.  1  could  have  been  ascertained 
except  by  taking  a  plwsical  inventory  of  what  was 
then  present  in  the  building,  and  in  adjacent  build- 
ingss  ? 

A.  After  Power  House  No.  1  was  ordered  into 
construction? 

Q.     Yes;  after  it  was  ordered  into  construction. 

A.  The  only  recognized  method  I  would  know 
would  be  this:  You  see  work  had  been  started  in 
Power  House  No.  1  prior  to  the  orders  being  issued 
to  put  it  in  stand-by  condition,  and  the  only  way 
you  could  ascertain  what  was  to  be  done,  or  what 
materials  were  to  be  supplied,  would  be  to  secure 
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a  set  of  plans  and  check  that  plan  against  the 
equipment  and  materials  installed  in  Power  House 
No.  1.  Deduct  that  from  thv  quantities  as  shown 
on  the  plans,  that  is,  the  material  and  the  equip- 
ment as  shown  on  the  plans  and  make  an  inventory 
of  the  entire  materials  and  equi])ment  required  and 
deduct  that  from  the  materials  you  secured  in  the 
plans,  and  the  materials  that  had  been  installed. 

Q.  You  say  you  take  the  entire  amount  of  ma- 
terials and  equiimient  required  and  deduct  that 
from  the  materials  shown  in  the  plans'? 

A.  Yes.  Perhaps  my  answer  was  not  quite  clear, 
but  what  I  meant  to  say  was  that  after  you  get  a 
set  of  the  plans  you  check  that  against  the  materials 
that  are  already  installed  in  the  power  house.  You 
deduct  the  materials  installed  from  the  materials 
and  equijjment  shown  on  the  i:)lans,  and  also  deduct 
the  materials  that  are  on  hand  from  the  materials 
shown  on  the  plans.  This  would  give  you  the  ma- 
terials missing. 

Q.  Was  that  what  was  in  substance  required 
under  the  contract  with  the  plaintiff  the  Power 
Service  Corporation?  [728] 

A.  It  was  the  plaintiff's  responsibility  to  make 
tho  ]3hysical  inventory — that  was  their  responsibil- 
ity. 

Q.  During  the  course  of  the  contract,  that  is, 
the  Power  Service  Corj^oration  contract,  requests 
for  an  addition,  or  a  paragraph,  modifying  the 
terms  of  the  contract  by  providing  for  a  situation 
where  damage  could  be  claimed  by  the  Power  Serv- 
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ice  Corporation,  and  b}^  the  terms  of  the  modifica- 
tion? 

A.     Yes;  I  think  it  was  about  August  8th. 

Q.  Yes,  perhaps  that  is  right.  I  am  calling  your 
attention  now  to  Exhibit  No.  9,  and  I  will  ask  you 
if  this  matter  of  the  addition  of  this  clause  was 
taken  up  with  you  at  any  time — I  think  Exhibit  No. 
9  is  the  first  proposal  for  a  change? 

A.     Yes;  I  remember  receiving  this. 

Q.  What  exhibit  are  you  talking  about  now,  Mr. 
Joslin?  A.     This  is  Exhibit  No.  9. 

Q.  That  is  right.  Exhibit  No.  9  dated  August 
8th,  1944,  and  is  addressed  to  your  company,  and  is 
as  follows: 

* '  Gentlemen : 

"Referring  to  No.  1  boiler  plant  at  Sunflower 
Ordnance  AVorks  on  which  we  bid  July  8th,  1.944, 
we  request  permission  to  append  the  following  pro- 
viso on  the  signature  sheet  of  the  formal  contracts 
presented  to  us  to  sign. 

"  'Water- wall  and  roof  boiler  tubes  which  were 
to  have  been  furnished  by  the  constructor  and  avail- 
able [729]  to  the  subconstructor  inmiediately  he  was 
directed  to  proceed  were  not,  and  are  not,  as  of 
date  of  contract  so  available.  This  contract  is  above 
executed  by  the  subconstructor  reserving  full  rights 
of  recourse  to  claims  for  extension  of  tune  and  for 
reimbursement  of  such  increased  costs  as  may  be 
occasioned  by  non-availability  of  these  above  men- 
tioned materials  Avhich  were  represented  in  bidding 
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information  to  be  at  the  site  as  of  date  of  direction 
to  proceed.'  " 

It  is  shown  in  the  evidence  that  your  agents 
i-efiised  that  clause? 

A.     In  the  way  it  is  worded,  yes,  sir. 

Q.  This  proposed  to  insert  the  clause  which  says 
that  this  contract  is  executed  by  the  subconstructor 
I'eserving  full  rights  of  recourse  to  claims  for  ex- 
tension of  time  and  for  reimbursement  of  such  in- 
creased costs  as  may  be  occasioned  by  non-avail- 
ability of  these  above  mentioned  materials  w^hich 
were  represented  in  bidding  information  to  be  at 
the  site  as  of  date  of  direction  to  proceed.  Now,  Mr. 
Joslin,  was  there  an}^  information  authorized  by 
you  to  any  person  in  making  a  bid,  or  at  any  other 
time  which  in  any  way  varied  the  terms  of  the 
l)roposals  themselves?  A.     There  was  not. 

Q.  Under  the  contract  the  contractor  w^as  re- 
quired to  maintain  as  close  as  possible  a  proposed 
i)roduction  or  progress  [730]  schedule  and  the  time 
for  completion  in  the  original  contract  was  Novem- 
ber 10th,  1944? 

A.     In  the  original  contract,  yes. 

Q.  And  it  also  provided  that  an  extension  of 
time  in  proportion  to  the  amount  of  any  increased 
work,  or  increase  to  that  contract,  would  be  al- 
lowed to  the  subcontractor  for  completion? 

A.     Yes,  sir. 

Q.  Did  the  Power  Service  Corporation  ever  ask 
for  extra  time  on  that? 

A.     I  believe  they  did,  and  I  might  state  in  re])ly. 
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that  is,  in  my  letters  in  the  previous  correspondence 
in  which  I  objected  to  certain  matters  as  written 
I  did  not  object  to  the  extension  of  time  phrase. 
I  think  they  did  ask  for  an  extension  of  time  at  a 
later  date. 

Q.  That  was  your  reply  to  letter  which  is  Ex- 
hibit 9 — you  objected  to  that  clause? 

A.    Yes,  sir. 

Q.  But  the  matter  of  extension  of  time  was  cov- 
ered by  the  contract? 

A.  Yes,  sir;  and  they  asked  for  an  extension  of 
time.  I  believe  they  did  that  later. 

Q.  And  then  later  on  they  refused  to  accept  the 
extension  of  time  when  it  was  granted? 

A.     That  is  right.  [731] 

Q.  Under  that  computation  of  time  under  the 
contract,  do  you  know  the  over-all  addition  that  was 
given  to  the  Power  Service  Corporation? 

A.     Yes,  sir;  approximately  $18,000.00,  I  believe. 

Q.     And  would  that  extend  the  contract? 

A.  That  automatically  extends  the  contract  for 
five  days.   That  is  my  interpretation  of  it. 

The  Court:  I  believe  we  will  recess  for  fifteen 
minutes  at  this  time. 

March  27th,  1947,  3:15  p.m. 

Q.  (Mr.  Gil)son,  continuing) :  And  that  exten- 
sion is  something  that  you  couldn't  take  away  from 
the  plaintiff  if  you  wanted  to  ? 

A.     No,  sir;  it  was  their  automatic  right. 

Q.  So  that  the  real  time  for  the  completion  of 
the  contract,  according  to  the  plans  and  specifica- 
tions would  have  been  November  15th? 
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A.     That  is  my  interpretation. 

Q.  And  in  addition  to  the  $466,000.00  that  was 
paid  the  plaintiff  was  there  additional  work  to  com- 
plete the  power  house? 

A.  Yes,  sir;  we  were  allowed  approximately 
$40,000.00  for  work  which  we  were  to  do  in  com- 
pleting the  contract,  work  not  [732]  included  in  the 
Power  Service  Corporation  contract,  but  yet  a  part 
of  the  comj^letion  of  Power  House  No.  1. 

Q.     That  140,000.00  was  on  the  actual  cost? 

A.  That  was  added  to  our  existing  contract  as 
a  modification. 

Q.     And  that  covered  all  the  cost  of  that  work? 

A.  Yes,  sir,  on  which  we  secured  our  regular 
fee  in  the  neighborhood  of  1.7  per  cent. 

Q.  And  the  total  cost  of  the  completed  power 
house  No.  1  was  a  few^  dollars  over  $500,000.00, 
which  you  said  it  would  cost? 

A.  I  made  an  estimate  that  they  would  not  re- 
ceive a  bid  less  than  one  half  million.  That  was  my 
estimate  of  the  cost, — was  $400,000.00,  but  I  said 
they  Avould  not  receive  a  bid  of  less. 

Q.  Your  estimate  was  that  they  would  not  get 
a  bid  of  less  than  $500,000.00?  A.     Yes,  sir. 

'Q,    And  that  was  for  the  completed  job? 

A.     Yes,  sir. 

Q.  You  have  read  the  clause  added  to  the  signa- 
ture page  of  the  contract  and  initialed  by  your  man 
after  your  letter  to  him.  Now,  what  interpretation 
do  you  place  on  that  with  reference  to  the  main 
contract?  [733] 
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A.  My  interpretation  is  that  it  did  not  cliange 
the  contract  in  any  maimer  whatever. 

Q.     Upon  what  do  3"ou  base  that? 

A.  I  base  that  on  the  fact  that  I  gave  instruc- 
tions to  Mr.  Hagan  on  or  about  August  14th,  1944. 

Q.  That  was, — strike  that,  please.  During  that 
period  there  was  a  discussion  as  to  some  proposal 
by  the  Power  Service  Corporation  and  the  clause 
in  their  letter  of  August  8th? 

A.     That  is  right. 

Q.     You  say  you  gave  Mr.  Hagan  instructions? 

A.  Mr.  Hagan  was  presiding  at  a  conference  in 
his  office,  and  I  attended,  or  invaded,  that  confer- 
ence, and  I  informed  him  that  I  would  not  be  a 
party  to  any  clause  that  would  change  the  terms 
of  that  contract  in  any  way,  shape  or  form,  and  I 
so  instructed  my  Project  Manager,  Mr.  Wedlick. 
That  was  about  August  13th,  1944,  and  when  this 
was  signed  I  was  positive  that  it  did  not  change  the 
language  of  the  contract  one  bit,  and  during  my 
visit  to  the  Sunflower  Works  I  confirmed  this  with 
Mr.  Dergance,  myself. 

Q.  What  is  your  own  interpretation  of  that 
clause?  I  believe  you  based  your  last  answer  in 
part  as  to  information  or  confirmation  of  your 
opinion  by  Mr.  Dergance.  Now,  I  will  ask  you,  Mr. 
Joslin,  what  is  your  own  interx)retation  of  the 
clause?  [734] 

A.  My  own  interpretation  is  that  the  clause  does 
not  change  the  contract  in  any  shape  or  form. 

Q.  And  have  you  explained  as  to  how  you  ar- 
rived at  that  interpretation, — what  you  base  it  on? 
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A.  I  base  it  on  this  fact:  That  at  no  time  did 
we  ever  attempt  to  deprive  the  Power  Service  Cor- 
poration of  the  rights  under  their  contract,  and  to 
me  this  only  reiterates  the  rights  that  existed  at  the 
time  the  contract  was  first  sul^mitted  to  them,  and 
I  further  base  it  on  the  fact  that  if  consideration 
is  given  to  this  clause  then  there  is  no  completion 
date  on  the  job,  because  if  no  consideration  is  given 
to  paragraph  1-05  of  the  contract,  it  eliminates  the 
completion  date,  and  if  consideration  is  given  to 
paragraph  1-05  then  the  completion  date  is  No- 
vember 15th.  The  contract  remains  as  is.  But  if 
consideration  is  given  to  this  clause  as  added  there 
is  no  completion  date,  and  I  don't  think  the  Gov- 
ernment would  accept  such  a  contract. 

Q.     Why  do  you  say  there  is  no  completion  date? 

A.     Well,  there  isn't  a  date  for  anything. 

Q.     Why  do  you  say  that? 

A.  If  you  eliminate  paragraph  1-05  you  elim- 
inate the  number  of  days  in  which  this  contract  was 
to  be  completed,  or,  rather,  when  the  project  was 
to  be  completed. 

Q.  That  is  the  only  clause  that  provided  a  com- 
pletion date?  [734] 

A.  That  paragraph  contains  the  only  clause  as 
to  any  number  of  days  in  which  the  project  must 
be  completed. 

Q.  Then  how  do  you  arrive  at  the  interpretation 
which  you  say  you  have  arrived  at? 

A.  Well,  in  this  way:  If  consideration  is  given 
to  this  clause,  of  course,  consideration  can  only  be 
given  to  the  fact  that  it  eliminates  paragraph  1-05, 
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and  if  it  eliminates  1-05  there  is  no  completion  date, 
and  you  have  no  delivery  date  of  materials,  and  I 
know  the  Government  would  not  approve  that,  and 
neither  would  I,  and  the  fact  the  Government  ap- 
proved that  is  the  basis  for  my  interpretation. 

Q.     There  must  be  a  completion  date '? 

A.    Yes,  sir;  there  must  be. 

Q.  And  paragraph  1-05  is  the  only  clause,  or 
contains  the  only  clause  that  provides  for  a  com- 
pletion date? 

A.  It  is  the  only  paragraph  that  provides  the 
time  in  which  it  must  be  completed. 

Q.  And  the  clause  which  mentions  the  delay  in 
the  delivery  of  materials,  that  would  be  based  on 
the  clause  that  this  clause  which  is  added  to  the 
contract  is  objecting  to? 

A.     That  is  my  interpretation. 

Q.  Some  time  before  this  contract  was  appi'oved 
did  you  have  occasion  to  meet  Mr.  Fegles,  the  Presi- 
dent of  the  Power  Service  Corporation? 

A.     I  did.  [735] 

Q.  Did  you  meet  him  at  the  Gopher  Ordnance 
Works? 

A.  At  the  Twin  City  Ordnance  Works.  I  was 
called  over  by  Colonel  Taylor  to  bid  on  the  comple- 
tion of  the  Gopher  Ordnance  Plant.  He  w^as  at  that 
time  the  Area  Engineer  at  Gopher  and  Twin  Cities 
Ordnance  Plants,  and  before  going  to  the  Gopher 
Plant,  Colonel  Taylor  took  me  and  introduced  me 
to  Mr.  Fegles.  I  think  it  was  at  lunch.  Colonel 
Taylor  said,  "I  want  you  to  meet  yoxxY  contractor. 
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the  one  who  has  the  subcontract  at  Sunflower,"  and 
Mr.  Fegles  said,  "I  would  like  to  amend  the  con- 
tract there,"  and  I  said,  "I  am  sorry,  but  that  is 
not  within  my  authority.  So  far  as  I  am  concerned, 
the  contract  will  have  to  be  left  as  written."  That 
took  place  at  the  Twin  City  Ordnance  Plant. 

Q.     That  was  before  this  clause  was  added? 

A.  Yes,  before  the  clause  was  added  to  the  con- 
tract. 

Q.  Mr.  Joslin,  have  you  prepared  a  diagram,  or 
a  schedule,  to  explain  as  you  view  it  the  construc- 
tion, or  the  progress  schedule,  that  has  been  sub- 
mitted in  this  matter  by  the  plaintiff? 

A.  Yes,  sir;  I  have  an  enlargement  of  their 
progress  schedule. 

Q.  From  the  schedule  as  it  is  enlarged  by  your 
copy,  can  you  show  the  time  at  which  certain  items 
should  have  been  com23leted,  after  the  receipt  of 
materials  that  have  been  [736]  claimed  here  w^ere 
short  ? 

A.     After  they  were  delivered,  you  mean? 

Q.     Yes;  after  they  were  delivered. 

A.     Yes,  sir;  I  can. 

Q.  First,  would  you  explain  what  lower  docu- 
ment is? 

A.  That  is  the  progress  schedule  which  has  ])een 
submitted  by  the  plaintiif . 

The  Court:  The  record  may  show  they  are  now 
talking  about  Exhibit  No.  62. 

Mr.  Watts:    That  is  correct. 

Mr.  Gibson:    Yes,  this  is  Exhibit  62. 
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Q.  I  hand  you  Exhibit  62,  and  I  will  ask  you  if 
you  will  compare  that  with  the  copy  of  the  one  from 
which  you  made  your  enlargement. 

A.  Yes,  sir;  and  I  mil  say  that  is  a  duplicate 
copy. 

Q.  Then  from  Exhibit  No.  62  have  you  made  an 
enlar,i;'emont  on  some  of  the  segments  of  this  work? 

A.     Yes. 

Q.     Will  you  explain  what  the  enlarged  chart  is? 

The  Court:  You  may  mark  this  as  Defendant's 
Exliilnt  ''P'-.   I  believe  that  is  the  next  letter. 

Mr.  Gibson:  Pardon  me,  your  Honor.  I  should 
have  had  that  marked. 

(Whereupon  document  referred  to  was 
marked  Defendant's  Exhibit  "P'',  for  pur- 
poses of  identification.)  [737] 

Q.  (Mr.  Gibson,  continuing)  :  Now,  go  ahead,  Mr. 
Joslin. 

A.  This  one  hapi)ens  to  be  a  break-down  of  the 
drums,  tubes,  water-all  headers  and  tubes. 

Q.  And  your  Exhibit  P  is  a  break-down  of  this 
schedule  ? 

A.  This  is  a  break-down  of  the  Power  Sei-vice 
Corporation's  schedule  dealing  with  the  drums, 
tubes,  water-wall  headers  and  tubes  between  these 
dates,  July  19th  and  August  23rd.  This  indicates 
July  19th,  right  here  (indicating),  and  this  indi- 
cates August  23rd  right  here  (indicating) ;  in  other 
words,  that  represents  thirty-six  days  to  accomplish 
the  setting  of  the  drums,  tubes  and  water-wall 
headers. 
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Q.  For  what  particular  boiler  is  that  I 
A.  Boiler  No.  1.  There  is  thirty-six  days  to 
complete  this,  which  makes  2.78  per  cent  of  com- 
pletion per  calendar  day.  That  is  the  proposed 
schedule.  They  started  on  this  date  indicated  !)y 
the  black  line.  The  black  represents  the  actual  op- 
eration. This  broken  line  represents  their  proposed 
schedule,  and  the  black  line  their  starting  date,  and 
this  is  the  actual  operation  through  here  (indicat- 
ing). They  started,  as  you  can  see,  on  July  19th. 
Q.  On  what  segment  of  the  work  was  that? 
A.  On  the  boiler  drum,  tubes  and  headers.  That 
is  in  here  (indicating).  They  started  on  July  19th, 
the  day  they  projjosed  to  start,  and  on  August  19th 
they  issued  their  first  [738]  requisition. 
Q.  For  what  was  that  requisition '? 
A.  For  tubes.  It  is  shown  here  on  this  enlarge- 
ment (indicating).  On  August  3rd  the  Power 
Service  CoriJoratioii  advised  that  the  tubes  were  re- 
quired on  August  1st.  This  was  on  August  3rd  that 
they  stated  that  the  tu])es  would  ]je  required  on 
August  1st.  On  August  26th  was  the  first  notice  of 
any  tube  shortage,  and  the  first  requisition  was  is- 
sued to  us  on  August  19th, — j)^i'd.on  me,  I  think  I 
said  August  26th  was  the  first  notice  of  tube  short- 
age; I  should  have  said  July  26th,  instead  of  xVu- 
gust  26th.  This  boiler  was  started  on  July  19th  and 
completed  on  September  8th.  I  might  explain  here 
that  in  accordance  with  our  interpretation.  Mr. 
Borst  was  asked  for  the  completion  date  of  the 
boiler  tubes,  drums  and  headers,  and  I  think  he  said 
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December  1st.  We  take  it  it  was  on  September  8th 
that  he  reported  the  drums,  tubes  and  headers  as 
99.9  per  cent  complete,  and  they  ceased  all  opera- 
tions from  that  time  on.  I  don't  know^  how  late  it 
was,  but  T  think  that  this  is  to  November  24th,  and 
thei'e  was  no  further  ojjeration  on  that  boiler  after 
September  8th.  -M 

Q.  Did  Mr.  Borst  state  yesterday  that  it  was 
completed  on  December  1st? 

A.  Which  would  mean  that  they  comj^leted  one- 
tenth  of  [739]  one  per  cent,  or  an  amount  equal  to 
$32.80,  and  that  required  eighty-three  days  to  com- 
plete $32.00  worth  of  work,  but  we  assumed  this  is 
the  date  they  completed,  the  day  they  stopped  all 
of  the  work. 

Q.    And  what  date  was  that,  Mr.  Joslin? 

A.  September  8th.  Down  here  (indicating)  in 
accordance  with  their  schedule,  they  had  the  drums 
and  tubes  for  Boiler  No.  1, — they  were  available  on  ' 
the  site  for  Boiler  No.  1,  and  they  should  have  com- 
pleted this  on  August  31st,  because  on  August  17th 
the  water-wall  tubes  were  delivered. 

Q.     NoAV,  this  is  boiler  No.  1? 

A.  Yes.  On  boiler  No.  1  the  tubes  were  deliv- 
ered on  August  17th,  and  on  August  25th  it  shows  | 
on  the  schedule  that  the.y  were  84.5  per  cent  com-  ; 
plete,  and  just  applying  their  own  |)ercentage  rate  ( 
of  completion  per  week,  it  would  then  have  been  | 
completed  on  August  the  31st. 

Q.    Were  the  materials  there?  ; 

A.     Yes;   they  were  all  there   in  order  that  it   i 
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could  have  been  completed  on  August  31st,  if  they 

had  maintained  their  schedule, 

Q.  And,  actually,  they  comjjleted  on  September 
8th  with  boiler  No.  1  ?  A.     Yes. 

Q.  Now,  3^ou  may  go  ahead  with  your  explana- 
tion, Mr.  Joslin.  [740] 

A.  On  boiler  No.  2  they  proposed  forty-two  cal- 
endar days,  that  is,  between  the  dates  of  July  20tli 
and  August  30th,  forty-two  days,  or  an  average  of 
2.38  per  cent  completion  per  calendar  day,  but 
ninety  days  were  required  to  complete  this  l)oiler. 
They  started  on  July  25th. 

Q.     Their  estimated  time  was  how  much? 

A.     Forty-two  days. 

Q.     And  they  used  how  much? 

A.  Ninety  days,  an  average  of  1.11  per  cent  com- 
]3letion  per  calendar  day.  If  the  Power  Service 
Corporation  had  maintained  their  own  schedule  as 
shown  there,  with  the  water-wall  tubes  delivered  on 
August  20th,  and  I  might  say  here,  the  Power  Serv- 
ice Corporation  notified  us  that  there  was  an  error 
in  the  water-wall  header  on  Se^Jtember  27th,  and 
the  error  in  the  tubes  was  corrected  on  Octo])er 
18th,  at  which  time  their  schedule, — this  schedule 
here  (indicating), — on  October  18th  their  schedule 
shows  them  to  ]3e  97.8  per  cent  completed,  if  they 
had  maintained  their  schedule;  so  on  October  18th 
they  would  have  required  two  days  following  their 
own  schedule  to  have  been  one  hundred  per  cent 
complete;  in  other  words,  they  should  have  com- 
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pleted  on  October  20th,  when  actually  they  did  com 

plete  on  October  27th, 

Q.  You  said  that  the  water-wall  tubes  were  de- 
livered on  September  20th?  [741] 

A.  No;  they  were  delivered  on  August  20th  The 
Powder  Service  Corporation  notified  of  the  error  in 
the  water- wall  header  on  Sei)tember  27th,  and  that 
error  was  corrected  on  October  18th,  and  they 
should  have  been  ninety-seven  and  eight-tenths  per 
cent  completed,  in  accordance  with  their  schedule, 
and  it  would  have  required  only  two  days  to  finish. 
Actually,  they  completed  October  27th,  which  was 
seven  days  behind  on  boiler  No.  2.  On  boiler  No.  3 
they  show  forty-five  calendar  days  to  complete,  be- 
tween July  25th  and  September  6th,  an  average  of 
2.22  per  cent  completion  for  each  calendar  day.  The 
actual  record  is  that  there  was  seventy-one  days 
and  an  average  of  1.41  per  cent  completion  per  cal- 
endar day.  The  water- wall  tubes  were  delivered  on 
September  20th.  The  headers  were  delivered  Sep- 
tember 26th,  on  which  dates,  or,  rather,  on  the  26tli 
their  schedule  shows  58  per  cent  completion,  and 
following  their  schedule  of  an  average  of  2.22  per 
cent  completion  per  calendar  day,  they  should  have 
been, — 

Q.    (Interposing) :     That  was  their  estimate  ? 

A.  Their  proposed  construction  schedule.  They 
pro])osed  to  accomplish  that  from  July  25th  to  Sep- 
tember 6th,  and  on  September  26tli,  which  was  tho 
date  the  water-wall  tubes  and  headers  had  been  de- 
livered,— following  their  own  construction  schedule 
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they  would  have  been  com^^leted  on  Octo])eT  14tli. 
They  actually  completed  October  20th,  which  was 
also  six  days  late.  [742]  Mr.  Borst  stated  that  he 
completed  the  boiler  construction,  that  is  the  drums, 
headers  and  tubes  on  Dcember  19th,  not  on  Octol)er 
20th,  but  on  October  20th  they  ceased  all  operation 
on  boiler  No.  3  when  they  were  99.7  \^^t  cent  com- 
j)lete,  and  it  is  hardly  conceivable  that  they  could 
only  accomplish  three-tenths  of  one  per  cent  of  this 
work  from  October  20th  until  December  19th.  We 
maintain,  and  I  think  this  will  prove,  that  had  they 
maintained  their  schedule  boiler  No.  1  would  have 
been  completed  on  October  31st;  boiler  No.  2, — that 
is,  the  drums,  tubes  and  headers,  would  have  been 
all  completed  on  October  20th;  boiler  No.  3  would 
have  been  all  completed  on  October  14th. 

Mr.  (lil^son:  I  wonder  if  the  record  shows  this 
is  admitted.^ 

The  Court:  Yes;  the  record  shows  that  your  Ex- 
hibit P  is  admitted. 

(Whereupon  Defendant's  Exhibit  P,  so  mark- 
ed for  identitication,  was  admitted  in  evidence.) 

Mr.  Gibson :  Very  well.  Now,  I  will  proceed  with 
this. 

Q.  (Mr.  Gibson,  continuing)  :  Now,  let's  identify 
this  dociunent.    What  does  that  purport  to  be  I 

A.  Well,  this  is  Item  No.  2  on  Ijoiler  No.  1  of 
segment  No.  3;  that  is  Item  No.  3,  the  pulverizers, 
exhaust,  burners,  and  soot  blowers.  They  are  listed, 
as  I  said,  or  attempted  to  [743]  say,  as  Item  No.  2 
of  Segment  No.  3  on  boiler  No.  1,  that  is,  it  refers 
to  boiler  No.  1. 
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T]ie  Court:  You  are  now  indicating,  Mr.  Joslin^ 
to  Plaintiff's  Exhibit  No.  62? 

A.     Yes,  to  Item  No.  3. 

Q.  (Mr.  Gibson,  continuing)  :  And  this  refers  to 
Item  No.  3  on  segment  No.  4  under  boiler  No.  2? 

A.  Yes,  sir;  and  this  (indicating)  is  Item  No.  4, 
segment  5  of  boiler  3. 

Mr.  Gibson:  This  is  now  referring  to  Exhibit 
62,  and  I  will  offer  as  our  exhibit  this  document, 
which  will  be  Exhibit  Q. 

(Whereupon  document  referred  to  was  mark- 
ed Defendant's  Exhibit  ''Q"  for  purposes  of 
identification.) 

Mr.  Watts:    We  have  no  objection. 

The  Court:    It  may  be  admitted. 

(Whereupon  Defendant's  Exhibit  "Q,''  for 
identification,  was  admitted  in  evidence.) 

A.  Now,  on  this  we  are  not  taking  the  dates  as 
to  the  installation  or  completion  of  the  work  re- 
garding the  tubes  and  headers.  There  is  a  certain 
sequence  of  operation.  You  have  the  erection  of  the 
steel,  and  you  have  the  drums.  You  of  course  can- 
not set  the  drums  unless  the  steel  is  in  place,  and 
you  can't  put  the  tubes  in  unless  the  drums  are  in 
place,  [744]  and  you  have  the  furnace  and  the 
boiler  tubes  and  the  water-wall  tubes,  and  after  that 
you  have  the  hydrostatic  tests,  that  is,  plugging  u]) 
of  the  openings  and  filling  with  water,  and  testing 
for  leaks.  In  this  project  the  only  claim  we  have 
here  is  an  alleged  shortage  of  boiler  tubes  and 
headers.    We  are  basing  everything  upon  the  com- 
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pletion  of  the  boilers,  the  tubes  and  the  headers 
from  that  date,  and  we  are  taking  the  dates  that 
they  actually  completed  their  work  on  the  boiler 
tubes  and  headers  on  boiler  N"o.  1,  which  was  Sep- 
tember 8th.  After  that  completion  they  showed  that 
they  would  require  eighteen  days  to  complete  the 
pulverizers,  exhaust,  burners,  and  soot  blowers, — 
that  is  on  boiler  No.  1. 

Q.    And  that  is  their  schedule? 

A.  Yes.  Which  would  make  their  completion 
date  September  26th  on  boiler  No.  1. 

Q.     How  do  you  arrive  at  the  eighteen  days? 

A.  Well,  they  show  the  completion  of  the  drums, 
tubes  and  headers  here  (indicating),  and  they  show 
that  they  require  eighteen  days  after  the  drums, 
headers  and  tubes  are  completed.  They  show  on 
their  own  schedule  here  (indicating)  that  they  will 
require  eighteen  days  to  complete  it,  which  will 
bring  that  date  to  September  26th,  on  which  they 
would  have  had  this  work  completed,  had  they 
maintained  their  schedule,  but  they  were  actually 
completed  on  October  27th.  On  boiler  No.  2  they 
[745]  required  eleven  days  to  complete  this  work 
after  the, — 

Q.  (Interposing) :  Just  a  moment,  Mr.  Joslin. 
How  do  you  arrive  at  that  time,  the  eleven  day 
period  ? 

A.  According  to  their  own  schedule,  they  re- 
quire eleven  days  to  complete. 

Q.     And  that  is  shown  by  their  exhibit? 

A.     Yes,  sir.    This  proposed  schedule  shows  that 
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they  proposed  to  complete  this  work  in  eleven  days, 
so  that  would  leave  eleven  days  from  October  27th, 
and  according  to  that  they  would  have  completed 
the  pulverizers,  exhaust,  burners  and  soot  blowers 
on  Xovember  7th.  On  boiler  No.  3  the  schedule  calls 
for  eleven  days  for  the  completion  of  the  pulver- 
izers, exhausts,  burners  and  blowers  after  the 
drums,  tubes  and  headers  were  in  place,  and  they 
were  in  j)lace  on  October  20th,  and  following  their 
own  schedule  that  would  have  been  completed  on 
October  31st. 

Q.  With  reference  to  these  items,  there  was  a 
question  of  absence  of  materials,  was  there? 

A.     No  question  of  absence  of  materials  on  this. 

Q.  The  only  thing  was  that  certain  work  had  to 
be  done  before  they  could  complete  this? 

A.  Nothing  should  have  held  this  work  up,  ex- 
cept the  lack  of  manpower.  We  are  assuming,  of 
course,  that  the  plaintiff  contends  that  because  the 
boilers,  drums,  tubes  [746]  and  headers  were  not 
completed  that  they  were  delayed,  so  we  are  taking 
the  completion  date  of  the  boilers,  drums,  tulles, 
and  headers,  and  going  from  that  point  to  show 
that  it  could  be  completed  on  the  dates  that  I  have 
shown  here,  assuming  that  they  did  inter fei'e  with 
this  work.    Now,  I  will  go  to  the  next  item. 

Q.     That  document  purports  to  be  what? 

A.  That  has  to  do  with  the  induced  and  forced 
draft  fans  and  drives. 

Q.     That  has  been  marked  Exhibit  R? 

A.    Yes,  sir. 
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(AYhereupon  docmiient  referred  to  was  mark- 
ed Defendant's  Exhibit  R,  for  iJuri)oses  of 
identification.) 

Mr.  Gibson:  We  olfer  now  Exhibit  R, — Defend- 
ant's Exhibit  E-. 

Mr.  Watts:    No  objection. 

The  Court:    It  may  be  admitted. 

(Whereupon  Defendant's  Exhibit  R,  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Q.  (Mr.  Gibson,  continuing) :  You  said  that  has 
to  do  with  induced  and  forced  draft  fans'^  And 
drives  ?  A.    Yes. 

Mr.  Gibson:  This  is  Item  No.  7  of  segment  3  on 
boiler  No.  1.  [747] 

Q.  (Mr.  Gibson,  continuing) :  Was  that  state- 
ment correct  that  I  just  made,  Mr.  Joslin  .^ 

A.     Yes;  it  was. 

Q.  Speaking  from  plaintiff's  Exhibit  No.  62,  as 
I  mentioned,  it  is  Item  No.  7  of  segment  No.  3  in 
regard  to  boiler  No.  1,  and  it  is  Item  No.  9  of  seg- 
ment No.  4  under  boiler  No.  2,  and  it  is  Item  No. 
10  under  segment  No.  5  of  boiler  No.  3,  induced  and 
forced  draft  fans  and  drives  ?  A.     Yes,  sir. 

Q.  And  Exhibit  R  is  an  enlargement  from  Ex- 
hibit No.  62  as  to  the  items  that  I  have  mentioned 
in  regard  to  the  work  on  those  items'.^ 

A.  Yes,  sir ;  on  that  part  of  the  work  the  Power 
Service  Corporation  proposed  to  complete  this  job 
in  seventeen  days  after  August  31st,  or  on  Septem- 
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ber  ITtli,  a  total  of  seventeen  days,  an  average  com- 
pletion of  5.88  per  cent  per  calendar  day.  That  is 
from  their  own  statement,  and  the  boiler  was  com- 
pleted on  September  8th. 

Q.     That  is,  it  was  99.7  per  cent  complete? 

A.  Yes;  and  maintaining  their  schedule  they 
would  have  been  completed  on  September  10th. 

Q.  You  say,  Mr.  Joslin,  maintaining  theii'  own 
schedule,  you  mean,  maintaining  their  own  schedule 
the}'  would  have  completed  what?  [748] 

A.  The  induced-  and  forced  draft  fans  on  boiler 
No.  1  on  September  10th. 

Q.    How  do  you  arrive  at  that  dateJ, 

A.  Their  schedule  shows  that  continuing  on 
from  the  date  the  drums,  tubes  and  water-wall 
headers  were  completed  that  with  this  work  we  are 
considering  now  they  were  ninety  per  cent  com- 
plete on  September  8th.  You  can  follow  this  line 
(indicating)  and  as  you  come  to  the  item  of  in- 
duced draft  fans  on  September  8th  here  (indicat- 
ing), you  follow  this  line  up  and  there  is  the  per- 
centage of  installation  on  September  8th,  that  was 
installed  at  that  time,  if  they  completed  their 
schedule. 

Q.  The  number  following  up  this  line  of  Sep- 
tember 8th  is  the  percentage  of  work  installed? 

A.  Yes,  sir.  These  are  the  calendar  days  (in- 
dicating). On  September  8th,  which  is  here  (in- 
dicating),— this  should  be  October  8th.  I  have  been 
saying  right  along  "September  8th."  I  wonder  if  it 
could  be  understood  that  should  be  Oclubcr  8th  t 
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They  were  ninety  per  cent  completed,  and  at  the 
rate  of  5.88  per  cent  completion  per  calenda]-  day 
they  would  have  completed  that  work  in  two  days, 
which  would  have  been  on  October  10th. 

Q.     When  did  they  comj^lete? 

A.  I  don't  know  that  I  have  that.  That  is  the 
last  date  I  have,  October  10th. 

Q.     How  much  was  completed  at  that  time?  [749] 

A.    Well,  there  was  98.8  per  cent. 

Q.  Was  there  any  shortage  of  material  on  that 
work?  A.     No  shortage  of  material  there. 

Q.     Now,  go  ahead  with  the  next  item. 

A.  Well,  the  same  thing  on  boiler  No.  2.  They 
projjosed  the  same  number  of  days,  seventeen  cal- 
endar days,  an  average  of  5.88  per  centage  comple- 
tion per  calendar  day.  Their  schedule  shows  that 
they  were  ninety-four  per  cent  complete  on  Oc- 
tober 20th, — no;  they  were  one  hundred  per  cent 
complete  on  October  20th,  as  shown  here,  so  there 
is  no  question  about  that  one.  Now,  on  boiler  No.  3 
they  show  an  additional  nineteen  calendar  days  to 
complete,  or  five  and  twenty-six  one-hundredths  per 
cent  completion  per  calendar  day  on  the  forced 
draft  fans, — this  is  on  boiler  No.  3. 

Q.  Now,  point  that  out  on  this  chart  that  I  am 
indicating. 

A.  Here  on  the  large  chart  it  is  reflected,  nine- 
teen calendar  days,  and  the  average  percentage  of 
completion  per  calendar  day  of  5.26  per  cent,  as 
shown  here.  On  October  20th,  the  day  this  boiler 
was  completed,  they  were  57.4  per  cent  completed 
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ou  this  ^yo^k,  which  at  the  same  rate  at  which  thev 
proposed  to  perform,  would  have  completed  the  joh 
on  October  28th,  and  they  did  complete  on  October 
28th,  on  the  day  that  they  proposed  to  complete, 
so  there  was  no  delay  here.  Xow  then,  this  is  the 
ash  and  soot  hoppers.  [750] 

Mr.  Gibson:  This  exhibit  is  marked  and  is  now 
offered,  if  the  Court  please,  as  the  Defendant 's  next 
exhibit,  which  would  be  Exhibit  S. 

(Whereupon  document  referred  to  was 
marked  Defendant's  Exhibit  S,  for  purposes 
of  identification.) 

The  Court:    Is  there  aiiy  objection? 

Mr.  Watts:     We  have  no  objection. 

The  Court:  Then  it  may  be  achnitted.  And  that 
is  what? 

Mr.  Gibson:  Exhibit, — Defendant's  Exhibit  S, 
your  Honor. 

(Whereupon  Defendant's  Exhibit  S.  for 
identification,  was  admitted  in  evidence.) 

Q.  (Mr.  Gibson,  continuing) :  And  that  is  what, 
Mr.  Joslin  ? 

A.     That  shows  the  ash  and  soot  hoppers. 

Q.  And  it  is  an  enlargement  of  the  segment  of 
Exhi])it  Xo.  62  offered  and  admitted  as  Plaintiff's 
exhibit,  that  portion  of  the  work  designated  as  ash 
and  soot  hoppers? 

A.  Yes,  sir ;  item  No.  5  of  segment  3,  boiler  No. 
1 ;  also  item  No.  6,  segment  4,  boiler  No.  2 ;  and  item 
8,  segment  5,  boiler  No.  3.  That  is  all  reflected  on 
this  chart. 
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Q.  You  have  been  talking  about  Plaintiff's  Ex- 
hibit No.  62?  [751] 

A.     Yes,  sir;  their  proposed  schedule. 

Q.     All  right,  Mr.  Joslin.   What  did  it  call  for? 

A.  From  July  19th  to  Septeml^er  8th,  and  it 
shows  that  between  Septeml^er  14th, — let  me  cor- 
rect that  last  statement:  It  was  from  September 
14th  to  September  30th. 

Q.    And  that  show^s  what? 

A.  Their  proi^osed  schedule  shows  a  total  of 
seventeen  days  to  complete  the  ash  and  soot  hop- 
pers. 

Q.     Will  you  point  that  out  on  the  lower  exhibit  ? 

A.  Yes,  here  it  is  on  there  (indicating), — their 
proposed  schedule  right  here  (indicating).  Now 
here  is  the  item  we  are  discussing,  the  ash  and  soot 
hoppers,  their  proposed  schedule,  and  it  is  reflected 
up  here  on  this  enlarged  chart.  It  shows  seventeen 
days  operation  to  complete  the  ash  and  soot  hoj)- 
pers,  at  an  average  of  5.88  per  cent  completion  per 
calendar  day  on  boiler  No.  1.  They  completed  the 
work  on  boiler  No.  1  September  8th  and  started  on 
this  ash  and  soot  hoppers  on  September  14th ;  main- 
taining their  own  schedule  they  would  have  been 
one  hundred  per  cent  complete  on  September  30th. 
They  proposed  to  do  it  in  that  length  of  time.  There 
was  no  shortage  of  material,  and  they  actually 
started  so  that  they  should  have  completed  on  Sep- 
tember 30th,  but  they  did  complete  on  October  20th. 
That  was  on  boiler  No.  1,  and  on  boiler  No.  2  this 
is  the  date   (indicating)   that  it  should  have  been 
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completed,  [752]  but  this  is  the  date  (indicating) 
that  it  was  actually  comxDleted.  They  proposed  to 
complete  this  work  on  Sei^tember  18th, — no;  that  is 
wrong;  it  was  on  October  8th,  but  they  started  here 
prior  to  the  proposed  date.  They  started  back  here 
(indicating).  They  proposed  to  complete  this  work 
between  September  15th  and  October  8th,  a  total  of 
twenty-four  calendar  days,  with  an  average  of  4.16 
per  cent  comjjletion  per  calendar  day  on  this  boiler 
No.  2,  and  that  work  should  have  been  completed, 
with  the  work  on  this  boiler,  on  October  20th,  but 
they  actually  completed  on  October  27th,  on  which 
date  they  were  87.7  per  cent  complete,  which  is  re- 
flected on  this  exhibit  (indicating).  Now,  that  is 
according  to  their  own  schedule.  They  were  to  com- 
plete the  work  on  the  ash  and  soot  hoppers  on  No- 
vember 2,  but  they  actually  comjjleted, — or,  rather, 
they  were  still  incomx^lete  on  November  lOtli.  In 
fact,  very  few  of  these  items  have  been  entirely 
comjjleted.  On  boiler  No.  3, — I  will  go  to  that  now, 
— they  proposed  to  complete  this  work  on  boiler  No. 
3  between  September  21st  and  October  13th,  an 
average  of  4.34  per  cent  completion  per  calendar 
day.  The  boiler  was  completed  on  October  20th,  and 
they  should  have  been  completed  with  this  work  on 
October  31st,  because  on  October  20th  they  were 
fifty-five  per  cent  complete  with  the  ash  and  soot 
hoppers  on  boiler  No.  3  as  reflected  in  their  progress 
schedule,  allowing  the  schedule  of  4.34  per  cent  com- 
pletion per  calendar  day,  they  would  have  been  one 
hundred  [753]  per  cent  complete  on  October  31st. 
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Q.     What  did  happen? 

A.  Well,  what  did  happen  was  that  on  November 
10th  on  boiler  No.  3  they  were  still  incomplete.  They 
were  96.7  per  cent  complete  on  boiler  No.  3 ;  and  on 
boiler  No.  2  they  were  99.2  per  cent  complete  on  that 
boiler  on  November  10th,  and  on  boiler  No.  1  they 
were  complete. 

Q.  That  is  not  giving  any  consideration  to  the 
extra  days  they  were  entitled  to  by  virtue  of  the 
increase  in  the  contract?  A.     No. 

Q.  Now,  what  is  the  chart  you  have  put  on  the 
board,  Mr.  Joslin? 

A.  That  is  the  enlargment  of  the  brickwork 
which  is  represented  on  the  Power  Service  Cor- 
poration schedule,  which  has  been  marked  and  ad- 
mitted as  Exhibit  No.  62. 

Q.  And  this  exhibit  which  you  have  put  on  the 
board  now  is  marked  as  Defendant's  Exhibit  "T"? 

A.    Yes,  sir. 
(Whereupon  document  referred  to  was  marked 

Defendant's  Ex.  T  for  purposes  of  identification.) 

Mr.  Gribson:  We  will  offer  that  in  evidence,  if 
the  Court  please. 

Mr.  Watts:    We  have  no  objection.  [754] 

'J'he  Court:   It  may  l^e  admitted. 
(Whereupon  Defendant's  Ex.  T  so  marked  for 

identification,  was  admitted  in  evidence.) 

Q.  (Mr.  Gibson,  continuing:)  Now  you  said  this 
covered  what?  A.     The  brick  work. 

Q.     And  that  is  set  forth  in  Exhibit  No.  62? 

A.     Yes,  sir. 
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Q.    Can  you  indicate  that  for  the  record,  Mr. 

Joslin  ? 

A.  Yes.  It  is  set  forth  as  Item  No.  3  on  seg- 
ment 3,  boiler  No.  1;  as  Item  No.  4,  segment  4, 
boiler  No.  2;  as  Item  No.  5,  segment  No.  5,  boiler 
No.  3.  The  Power  Service  Corporation's  schedule 
shows  thirty  days  to  complete  the  brickwork  on 
boiler  No.  1,  between  the  dates  of  August  26t]i  and 
September  24th,  thirty  calendar  days,  or  an  aver- 
age completion  of  3.33  per  cent  completion  per 
calendar  day.  That  is  on  boiler  No.  1,  and  the  brick- 
work was  completed  prior  to  November  10th,  so 
there  is  no  question  about  that.  On  boiler  No.  2  the 
Power  Service  Corporation's  schedule  shows  tliirty 
days  to  complete  this  brickwork,  between  Septem- 
ber 1st  and  [755]  September  30th,  an  average  com- 
pletion of  3.33  per  cent  per  calendar  day,  between 
September  1st  and  September  30th.  The  Powei- 
Service  Corporation  started  the  work  on  August 
31st,  on  boiler  No.  2,  and  on  the  date  the  boiler 
was  completed — not  when  it  should  have  been — 
but  when  it  was  completed  they  were  thirty-eight 
per  cent  complete  with  the  brickwork.  Maintain- 
ing their  own  schedule  and  working  two  shifts  they 
would  have  been  one  hmidred  per  cent  complete 
on  November  6th,  the  date  that  they  completed  the 
boiler.  On  boiler  No.  3  the  Power  Service  Corpora- 
tion's chart,  or  schedule,  shows  thirty  days  to  com- 
IDlete  the  brickwork.  That  would  be  thirty  calendar 
days,  and  an  average  completion  of  3.33  per  cent 
per  calendar  day. 
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Q.     During-  what  period  of  time  ? 

A.  Between  September  6tli  and  October  5th. 
Boiler  No.  3  was  completed  on  October  20th  at 
which  time  the  Power  Service  Corporation  was 
eighteen  per  cent  completed  with  this  work. 

Q.     As  to  what  item  was  that  ? 

A.  The  brickwork,  and  maintaining  their  own 
schedule  with  two  shifts  they  would  have  been 
completed  on  October  31st.  On  this  same  chart  we 
have  included — 

Q.  (Interposing:)  What  date  did  they  actually 
complete  on  boiler  No.  2  and  boiler  No.  3 — if  I 
could  have  the  last  schedule  showing  the  comple- 
tion  date?   [756] 

A.  I  don't  think  it  is  extended  to  the  comple- 
tion. 

Q.     They  carry  it  to  what  time? 

A.     November  10th. 

Q.  Does  that  show  what  per  cent  was  complete 
of  the  brickwork  on  boilers  Nos.  2  and  3? 

A.  Yes,  sir;  on  boilers  Nos.  2  and  3  on  Novem- 
be]-  lOtli,  let's  see — on  boiler  No.  2  the  brickwork 
v;as  sixty-seven  per  cent  complete,  and  on  boiler 
No.  3  the  brickwork  was  fifty  per  cent  complete 
as  shown  on  their  schedule  which  shows  the  per- 
centage of  work  on  each  reported  week. 

Q.  Have  you  any  previous  reports  which  show 
these  figures,  that  is,  which  show  a  different  amount 
of  completed  work  from  this  exhibit? 

A.  If  I  can  have  exhibit  of  August  25th,  Sep- 
temlx-T  1st,  and  Sei)tember  8th,  I  tliink  that  will 
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show  the  progress  and  the  percentage  of  coniple- 

tion  during  those  times. 

Q.  One  certain  percentage  of  completion  is 
shown,  that  is  when  a  certain  segment  has  been 
completed  to  a  definite  fixed  degree  that  percentage 
is  set  forth  on  the  chart  as  of  the  particular  date 
and  then  we  will  say  there  is  no  more  work  done 
on  that  until  some  subsequent  date.  All  of  the  charts 
carry  that  same  figure  until  the  work  is  again  taken 
up  or  mitil  it  is  completed? 

A.     No;  that  is  not  as  I  understand  it.  [757] 

Q.     Will  you  explain  it? 

A.  Yes.  This  chart  (indicating)  shows  percent- 
age of  completion  as  of  that  date  at  33.3  jyev  cent. 

Q.     And  what  particular  work  is  that? 

A.  That  is  on  the  drums,  tubes,  and  headers 
here  (indicating).  And  the  next  report  is  seven  days 
later  and  that  show^s  53.9  per  cent  complete,  and 
down  here  it  shows  58  per  cent.  The  next  week  it 
shows  63.8  per  cent;  the  next  is  86.3  per  cent;  the 
next  week  is  95.9;  the  next  week  shows  99.7  per 
cent  complete;  the  next  is  99.7;  and  also  the  next. 

Q.  That  is  assuming  that  the  work  has  been 
completed  ? 

A.  Well,  the  work  would  have  had  to  have  been 
all  done  to  show  any  increase. 

Q.  If  no  further  work  w^as  done  that  percentage 
would  remain  the  same? 

A.  On  October  20th  with  the  drums,  tubes  and 
headers,  99.7  per  cent  comi^lete,  to  all  intents  and 
X^urposes  that  job  w^as  entirely  completed,  because 
the  work  all  ceased. 


I 
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Q.     On  the  subsequent  reports,  it  shows  what? 

A.  The  same  i^ercentages,  because  all  work 
ceased. 

Q.  Now,  Mr.  Joslin,  just  iJi'oceed  with  the  next 
item. 

A.  Well,  it  is  on  this  same  chart.  We  carry  the 
ash  hopper  lining,  which  is  a  i^art  of  the  brickwork, 
and  they  are  shown  on  boiler  No.  1  as  Item  No.  6, 
under  segment  No.  3.  [758]  That  is  Exhibit  No.  62, 
wliich  would  be  the  plaintilf's  exhibit.  It  is  Item 
No. 7  on  boiler  No.  2,  and  Item  No.  8  on  boiler  No. 
o.  On  boiler  No.  2  it  is  shown  as  segment  No.  4  and 
boiler  No.  3  is  shown  as  segment  No.  5,  and,  as  I 
said,  they  are  all  shown  on  Plaintiff's  Exhibit  No. 
62,  which  is  a  Power  Service  Corporation's  sched- 
ule, and  it  shows  that  seven  calendar  days  were 
needed  to  complete  the  ash  hopper  lining,  an  aver- 
age of  14.28  per  cent  completion  per  calendar  day. 
Now,  that  was  on  boiler  No.  1.  That  w^ork  w^as 
comxjleted  on  October  20th,  and  the  boiler  was  also 
completed.  On  boiler  No.  2  the  schedule  shows  be- 
tween October  6th  and  the  13th,  which  was  seven 
days,  that  it  required  to  complete  this  ash  hopper 
lining,  an  average  of  14.28  percentage  of  comj)le- 
tion  per  calendar  day.  Boiler  No.  2  was  completed 
01]  October  27th. 

Q.    You  mean  as  to  what  phase  of  the  work? 

A.  The  drmns,  tubes  and  water-wall  headers. 
There  was  nothing  to  stop  the  operation  from  then 
on,  and  the  Power  Service  Corporation  was  twenty- 
five  per  cent  complete  at  that  time. 
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Q.  As  to  what  item  were  they  twenty-five  per 
cent  completed  ? 

A.  The  ash  hopper  on  the  date  of  completion  of 
the  boiler,  and  maintaining  their  owti  schedule  they 
sliould  complete  the  work  on  October  30th. 

Q.  Have  you  a  record  to  show  when  it  was  com- 
pleted ?  [759] 

A.  On  November  10th  the  ash  hopper  lining  was 
96.7  per  cent  complete — no;  that  was  on  boiler  No. 
3,  but  on  boiler  No.  2  the  ash  hopper  lining  on 
November  10th  was  80  per  cent  complete.  It  was 
25  per  cent  complete  on  the  date  the  boilers  were 
finished,  and  two  weeks  later  they  were  80  per  cent 
complete.  In  ten  days  they  accomplished  less  than 
fifty  per  cent  completion.  On  boiler  No.  3  the  sched- 
ule shows  the  ash  hopper  lining  to  be  completed 
between  October  13th  and  October  20th,  an  average 
of  12.5  per  cent  completion  per  calendar  day.  There 
were  eight  days  allowed  for  this  work.  On  October 
20th  the  Power  Service  Corporation  completed  boil- 
er No.  3  on  the  drmns,  tubes  and  headers,  and  at 
that  time  they  were  five  per  cent  completed  on  the 
ash  hopper  lining,  and  by  working  two  shifts — 

Q.     Where  is  that  reflected,  Mr.  Joslin? 

A.  That  would  be  reflected  right  here  (indicat- 
ing). 

Q.     Now,  go  ahead  with  your  explanation? 

A.  By  working  two  shifts  they  would  have  com- 
I3leted  on  October  24th,  according  to  their  own 
schedule.  We  carry  this  at  two  shifts,  which  in  my 
opinion,  was  not  necessary.  They  could  do  it  on 
one  shift. 
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Q.  Would  it  have  been  possible  to  work  a  shift 
on  the  brickwork,  and  a  shift  on  the  ash  hopjjer  at 
the  same  tinie? 

A .  Yes ;  it  would  have  been  possible.  They  could 
have  completed  this  work  on  the  same  date  as  boiler 
No.  1  was  [760]  comi^leted. 

Q.  Now,  does  that  cover  all  of  the  items  shown 
on  Exhibit  "T"i 

A.  Yes;  that  covers  exhibit  ''T",  and  the  next 
we  have,  is  this  exhibit  which  is  marked  "U". 

(Whereupon  dociunent  referred  to  was  mark- 
ed Defendant's  Exhibit  "U"  for  jmrposes  of 
identification.) 

Mr.  Gribson:  I  now  have  ijroposed  Defendant's 
Exhibit  "U",  and  after  identification  I  will  oft'er 
that. 

Mr.  Watts:  We  have  no  objection  to  this  going 
in. 

The  Court:  Then,  if  there  is  no  objection,  the 
exhibit  may  be  admitted. 

(Whereupon  Defendant's  Exhibit  U,  was  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Q.  (Mr.  Gibson) :  Will  you  identify  it,  Mr,  Jos- 
lin? 

A.  This  is  an  enlargement  of  the  Power  Service 
Corporation's  schedule  on  boiler  exterior  casing 
on  boilers  No.  1,  No.  2,  and  No.  3.  It  is  designated 
as  item  No.  4,  segment  No.  3,  boiler  No.  1;  Item 
No.  5,  segment  No.  4,  boiler  No.  2;  Item  No.  6, 
segment  No.  5,  boiler  No.  3. 
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Q.     On  what  exhibit? 

A.     On  the  Plaintiff's  Exhibit  No.  62. 

Q.  On  one  exhibit — Plaintiff's  62,  it  says  boiler 
exterior  casings,  and  on  this,  which  is  your  enlarge- 
ment, it  says  ''boiler  [761]  casings."  Boiler  ex- 
terior casings  and  boiler  casings  are  the  same,  are 
they?  A.     Yes,  sir;  they  are  the  same. 

Q.  Then  the  subject  matter  covered  on  both  of 
tlie  exhibits,  or  both  charts,  is  the  same? 

A.  Yes,  sir.  On  boiler  No.  1  the  drums,  tubes 
and  water-wall  headers  were  completed  on  Septem- 
ber 8th.  This  work  was  also  completed  on  time,  so 
there  is  no  question  on  that.  On  boiler  No.  2  the 
drmns,  tubes  and  headers  wxre  completed  on  Octo- 
ber 27th,  and  if  they  had  maintained  and  followed 
their  own  schedule  they  would  have  been  completed 
on  the  20th. 

Q.     As  to  what  item? 

A.  As  to  the  drums,  tubes  and  headers.  The 
Power  Service  Corporation's  schedule  shows  the 
completion  of  the  casings  between  September  27th 
and  October  14th.  Their  proposed  schedule  of  eigh- 
teen calendar  days,  or  an  average  of  five  and  fifty- 
five  one-hundredths  i)er  cent  completion  per  cal- 
endar day  on  boiler  No.  2. 

Q.  Now,  will  you  point  that  out  on  the  exhibit 
62,  Plaintiff's  Exliibit  62? 

A.  This  exterior  casing,  that  is  Item  No.  6  under 
boiler  No.  3,  right  here  (indicating).  They  proposed 
to  complete  between  this  date  and  this  date  (indi- 
cating) in  their  own  chart.  [762] 
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Q.    What  dates  are  those? 

A.  September  27th,  reiJresented  by  this  date,  or 
line,  and  October  14th,  which  is  represented  by  this 
line  (indicating), 

Q.     You  are  referring  to  Exhibit  No.  62? 

A.  Yes,  sir;  to  Item  No.  5,  segment  No.  4,  under 
boiler  No.  2.  Now,  I  go  to  boiler  No.  3.  They  pro- 
230sed  to  complete  betw^een  the  dates  of  October 
3rd  and  October  20th.  They  allow  eighteen  calendar 
days  to  complete,  or  an  average  of  5.55  x>er  cent 
completion  per  calendar  day,  on  boiler  No.  3.  This 
is  represented  on  their  schedule  as  Item  No.  6, 
mider  segment  No.  5,  boiler  No.  3,  which  shows  the 
dates  between  October  3rd  and  October  20th.  On 
the  date  that  No.  3  boiler  was  completed  the  Power 
Service  Corporation  shows  the  casing  as  fifteen  per 
cent  comjjleted,  and  had  they  followed  their  own 
schedule  they  would  have  been  one  hundred  per 
cent  complete  on  the  boiler  exterior  casing  on  No- 
vember 5th  for  boiler  No.  3,  and  I  don't  know 
whether  I  said,  or  not,  that  on  boiler  No.  2  on  the 
date  that  the  boiler  w-as  completed  the  tubes,  drums 
and  headers  were  completed.  The  Power  Service 
Corporation's  schedule  shows  twenty-five  per  cent 
of  the  exterior  casing  as  completed  on  that  date. 

Q.     That  is  as  to  what  item  again,  Mr.  Joslin? 

A.  On  the  boiler  exterior  casing,  and  following 
their  own  schedule  on  that  they  would  have  been 
completed  on  November  [763]  10th,  one  hundred 
per  cent  complete. 

Q.     Was  that  involved  in  overtime? 
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A.     No,  sir;  that  is  with  regular  shifts. 

Q.  At  that  time  there  was  no  shortage  by  reason 
of  any  delay  in  delivery  or  any  other  reason? 

A.  There  w^as  no  shortage  of  material  on  these 
items  at  all. 

Q.  Wa^  there  any  conflict  between  working  on 
the  casings  and  other  items  of  construction  going 
on  at  any  time'^ 

A.  The  brickwork  and  boiler  casings  could  have 
been  carried  on  together  as  they  were  in  boiler  No. 
1,  as  it  is  reflected  by  the  Power  Service  Corpora- 
tion's schedule,  which  shows  the  brickwork  on  Oc- 
tober 20t]i  was  one  hundred  per  cent,  or  ninety- 
eight  ijer  cent  comjjleted,  and  they  ceased  opera- 
tions, and  the  ash  hopi^er  lining  was  completed  on 
the  same  date.  These  items  could  have  been  carried 
on  simultaneously  and  completed  on  the  same  date 
;is  they  did  on  boiler  No.  1.  These  charts  cover  all 
the  items  under  segment  No.  3  on  boiler  No.  1; 
segment  No.  4  on  boiler  No.  2;  segment  No.  5  on 
boiler  No.  3.  They  were  completely  shown  there 
with  the  excej^tion  of  boiling  out  of  the  boiler,  and 
no  chart  was  made  of  that  for  the  reason  that  that 
part  of  the  work  was  deleted  from  the  Power  Serv- 
ice Cori)oration's  contract  and  later  reinstated  at  a 
l)rice  submitted  by  the  Power  Service  Corporation, 
which  was  apjjroved  by  the  contracting  [764]  office, 
and  foi'  which  they  were  paid,  and  that  reinstate- 
Dient  was  beyond  November  10th,  I  believe. 

Q.  Calling  your  attention  to  the  docmnent  which 
is  marked  as  Defendant's  Exhibit  ''V",  will  you 
describe  tliat? 
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(Whereupon  document  referred  to  was  ma  ik- 
ed Defendant's  Exhibit  ''V''  for  purposes  of 
identification.) 

A.  This  document  covers  items  under  segment 
No.  1,  which  are  designated  as  "pix^ing,"  and  it 
covers  items  one,  two,  three,  four,  live,  six  and 
seven,  the  items  of  exhibit  No.  62  under  segment 
one,  "piping  systems."  The  miscellaneous  piping 
was  omitted  from  this  chart  because  miscellaneous 
piping  covers  odds  and  ends,  or  miscellaneous  items 
which  could  be,  and  was,  done,  at  the  time  the 
Power  Service  Corporation  w-as  oft*  the  other  work. 

Q.  Was  the  material  for  miscellaneous  items 
available  there  .^ 

A.  All  of  the  items  for  the  miscellaneous  piping 
were  at  the  site  and  available  at  any  time. 

Q.  And  would  that  come  mider  miscellaneous 
items  of  odds  and  ends'^ 

A.  Yes,  sir,  and  we  have  omitted  that  item  from 
our  chart. 

Mr.  Gibson:  At  this  time  I  will  oifer,  for  il- 
lustrative purposes  only.  Defendant's  Exhibit  V. 

The  Court:     It  may  be  admitted. 

(Whereupon  Defendant's  Exhibit  V,  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

A.  This  is  item  No.  1  under  segment  1  of  Ex- 
hibit No.  62,  the  Power  Service  Corporation's  con- 
struction schedule,  and  on  their  schedule  dates  it  is 
between  July  17th  and  October  11th. 

Q.     That  rex)resents  what? 
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A.  The  time  to  install  the  main  and  auxiliary 
pil)ing,  high  power  steam  pressure. 

Q.     Is  that  their  projjosed  schedule  i 

A.  Yes,  sir;  that  is  the  days  ijrojjosed  to  be  re- 
quired for  the  comi^letioii,  the  time  in  which  they 
wouild  have  completed  the  auxiliary  and  main  high 
pressure  steam  pi2)ing.  They  started  on  August  8tli 
and  maintaining  their  schedule — this  exhibit  shows 
that  on  October  27tli,  the  date  on  w^hich  the  last 
boiler  was  completed  as  to  tubes,  drums  and  headers, 
on  this  work  they  were  98.4  per  cent  complete,  and 
the  day  the  last  boiler  was  set  as  to  tubes,  drums 
and  headers. 

(^.     On  what  segment  is  that? 

A.  That  is  on  the  high  pressure  steam  piping, 
and  maintaining  their  own  schedule  they  would 
have  been  comxjieted  easily  in  two  days,  at  an 
average  of  1.09  per  cent  per  day. 

Q.  In  two  days  from  what  time  do  you  refer 
to  nowi  [766] 

A.  From  October  27th,  the  date  on  which  the 
last  drums,  tubes  and  water-wall  headers  were 
erected  and  in  place. 

Q.     Is  that  on  all  three  of  the  boilers,  Mr.  Josiin  ? 

A.    Yes,  sir;  on  all  three  of  the  boilers. 

Q.  Does  it  show  when  they  did  complete  the 
work  so  far  as  their  exhibit — exhibit  No.  62,  is 
concerned  1? 

A.  My  exhibit  shows  that  on  November  10th 
they  were  94 — no;  that  is  99  per  cent  complete,  on 
Noveuiber  10th. 
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Q.  Then  you  may  go  ahead  now  with  the  next 
item,  if  you  have  finished. 

A.  The  next  item  is  Item  No.  2  designated  as 
"boiler  feed  discharge  and  suction,"  and  that  is  in 
segment  No.  1 — I  don't  recall  whether  I  said  on 
this  first  item  of  the  main  and  auxiliary  high  pres- 
sure steam  piping  they  showed  that  they  intended, 
or  their  schedule  called  for  eighty-seven  calendar 
days  at  an  average  of  1.15  per  cent  completion  per 
calendar  day  on  that  piping,  and  they  were  not 
finished  mitil — well,  it  shows  they  were  98.4  per 
cent  complete  On  October  27th,  and  could  have 
been  completed  in  two  days,  easily,  had  they  fol- 
lowed their  own  schedule,  and  then,  as  I  told  you, 
they  w^ere  not  quite  complete,  but  for  all  intents 
and  purposes  it  was  completed  on  November  10th. 
Now,  on  this  item  which  is  designated  "boiler  feed 
discharge  and  suction, ' '  their  schedule  was  for  nine- 
ty-one calendar  days  between  July  20th  and  Octo- 
ber [767]  18th,  for  an  average  of  1.19  per  cent 
completion  per  calendar  day. 

Q.     And  that  is  according  to  what? 

A.  That  is  according  to  their  own  schedule,  and 
on  the  date  of  the  completion  of  the  boilers  as  tc 
drums,  tubes  and  headers,  they  were  completed  on 
this  item,  so  there  is  no  question  about  that.  They 
show  99.2  per  cent,  so  that  is  practically  completed. 

Q.    As  of  what  date  ? 

A.  On  November  10th,  but  on  the  last  date  of 
the  boiler  erection — that  is,  on  the  date  that  the 
boilers  were  erected,  which  w^as  on  October  27tli, 
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they  were  98.7  per  cent  completed,  so  we  granted 
tliem  as  being  one  hundred  per  cent  complete.  They 
were  practically  completed  at  any  time  within  twc 
o]-  three  days  of  the  time  the  boilers  were  com- 
pleted as  to  the  tubes,  drmns  and  headers. 

Q.  Now  then,  go  ahead  with  the  next  item,  if 
you  have  finished  with  Item  No.  2. 

A.  The  next  item,  No.  3,  is  designated  as  ''low 
pressure  steam  and  exhaust,''  undei*  the  piping 
systems  on  segment  No.  1  of  Exhibit  No.  62.  Theii* 
])T()posal  was  to  do  this  work  between  July  31st  and 
October  17th.  However,  they  started  on  August  5th. 
Their  proposal  shows  an  average  of  1.27  per  cent 
completion  per  calendar  day,  with  seventy-nine  cal- 
endar days  [768]  to  complete  the  work.  On  the 
date  the  last  boiler  tubes,  water-wall  headers  and 
drimis  were  in  place — 

Q.     Which  was  on  what  date,  Mr.  Joslin? 

A.  On  October  27th.  At  that  time  they  were  9r) 
per  cent  completed  with  this  work  as  reflected  on 
their  exhibit  No.  62. 

Q.     Can  you  point  that  out  on  their  exhibit? 

A.  Yes;  Item  No.  3  on  October  27th  was  95  per 
cent  completed  as  reflected  in  their  exhibit,  and 
maintaining  their  own  schedule  they  would  have 
com])leted  i]i  six  days  from  October  27th. 

Q.    With  one  or  tw^o  shifts? 

A.    With  one  shift. 

Q.  When  did  they  complete,  or  what  percentage 
was  completed  by  November  10th? 

A.     On    November   10th   they   were   98  ])vv  cent 
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completed — I  wonder  if  I  gave  the  correct  figures 
on  Item  No.  2?  No.  2  shows  here  that  they  were 
one  lumdred  per  cent  comjjlete  on  November  10th, 
so  there  was  no  question  about  that.  In  fact,  they 
were  one  himdred  per  cent  complete  on  the  date 
the  tubes  and  headers  and  driuns  were  in  i^lace.  On 
Item  No.  3  they  were  98  per  cent  com^^lete.  Now, 
shall  I  go  ahead  with  Item  No.  4? 

Q.     Yes;  just  i^roceed.   [769] 

A.  Item  No.  4  is  designated  in  Plaintiff's  Ex- 
hibit No.  62  as  "treated,  softened  and  filtered  water 
— cooling  water"' — it  is  under  the  f)iping  system, 
and  segment  No.  1  of  Exhibit  62,  and  it  is  Item 
No.  4.  The  Power  Service  Corporation's  schedule 
shows  that  they  proposed  to  do  this  work  between 
July  31st  and  October  30th.  The  i^roposed  comple- 
tion date  was  October  30th,  or  ninety-two  calendar 
days  for  an  average  of  1.08  per  cent  comjjletion 
per  calendar  day.  They  started  early;  they  started 
on  July  26th,  and  on  the  date  the  last  drmns,  tubes 
and  headers  were  in  place,  on  October  27th,  they 
were  94.5  per  cent  completed  on  this  work.  Had 
they  maintained  their  own  schedule  they  would 
have  completed  in  six  days  from  October  27th. 

Q.  Does  the  record  show  what  percentage  was 
completed   on   November   10th? 

A.  On  November  10th  they  were  96.7  i^ex  cent 
complete. 

Q.  And  is  that  what  you  have  reflected  on  the 
large  chart? 

A.     Yes,  sir.  That  is  reflected  on  the  large  chart, 
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and  their  actual  jjercentage  of  completion  is  shown 
here  on  my  large  chart,  as  I  say,  and  it  is  also 
shown   on  their  profjosed  schedule — this    (indicat- 
ing)  is  the  actual  jjercentages. 

Q.  And  they  are  taken  from  exhibit  No.  62,  are 
tJu'v  !  A.     That  is  right.  [770] 

Q.  Now,  go  ahead  with  the  next  item,  if  you 
have  finished. 

A.  Item  No.  5  is  represented  on  Exhibit  No.  62 
as  ''boiler  and  W.W.  blow^-off,  condensed  blow- 
down." 

Q.     What  does  ^'W.W."  mean? 

A.  Water-wall.  That  is  also  under  the  jjiping 
system,  under  segment  No.  1  of  Exhibit  No.  62.  It 
is  Item  No.  5.  They  proposed  to  start  on  September 
20th  and  to  complete  on  October  30th.  They  have 
allow^ed  forty-one  days  for  the  completion,  or  an 
average  of  2.44  per  cent  completion  per  calendar 
day.  On  October  27th,  the  date  the  last  tubes,  drums 
and  headers  were  installed,  the  Power  Service  Cor- 
poration was  97.7  per  cent  completed  on  this  work, 
and  maintaining  their  own  schedule  they  would 
have  completed  in  two  days,  and  on  November  10th 
they  were  98.3  per  cent  complete. 

Q.  And  they  accounted  for  how  nmch  of  that 
work  from  October  27th  until  November  10th  ? 

A.     Six-tenths  of  one  per  cent,  as  I  figure  it. 

Q.     Have  you  finished  now  with  that  item  ,^ 

A.  Yes,  except  that  the}'  did  start  on  that  work 
earlier  than  September  20th,  and  took  more  than 
their  supposed  luniiber  of  calendar  days. 
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Q.  Now,  if  you  have  finished  go  ahead  with 
the  next  item. 

A.  That  is  Item  No.  6  on  this  exhibit.  It  is 
designated  [771]  as  ''drain,  vent  and  trap  piping.'' 
That  is  also  under  the  piping  system  on  Exhibit  No. 
62.  They  proposed  to  start  this  work  on  Sex)tember 
30th  and  complete  on  October  30th,  allowing  thirty- 
one  calendar  days  for  an  average  of  3.22  per  cent 
completion  per  calendar  day.  On  October  27th,  tlu^ 
date  the  last  drmns,  tubes  and  headers  were  com- 
pleted on  these  boilers,  the  Powder  Service  Corj)ora- 
tion's  schedule  shows  that  they  were  78  per  cent 
complete  with  this  work. 

Q.  Can  you  point  that  out  on  Exhibit  No.  62, 
Mr.  Joslin? 

A.     Yes;  this  is  the  percentage  here  (indicating). 

Q.     Designated  as  seventy-eight  per  cent  .^ 

A.    Yes. 

Q.     It  is  in  the  fine  type  .^ 

A.  Yes,  sir ;  that  is  right,  and  maintaining  their 
own  schedule  they  would  have  been  completed  with 
this  work  in  seven  days. 

Q.     With  one  or  two  shifts? 

A.  With  one  shift,  and  on  November  10th  they 
were  92  per  cent  complete. 

Q.  So  that  between  the  27th  of  October  and 
November  10th  they  moved  from  seventy-eight  per 
cent  to  ninety- two  per  cent? 

A.  That  is  right.  Now,  I  will  go  on  to  the  next 
item.  [772]  It  is  designated  under  segment  No.  1 
on  Exhibit  No.  62  as  No.  7,  "control  piping  and 
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special  valves."  It  is  also  under  the  i)iping  system, 
which,  as  I  mentioned,  is  designated  as  segment 
No.  1  of  this  exhibit.  The  Power  Service  Corpora- 
tion's schedule  show^s  that  they  i:>roposed  to  start 
on  October  11th  and  complete  on  November  10th, 
according  to  their  schedule — that  is,  their  proposed 
schedule,  allowing  thirty-one  calendar  days,  or  an 
average  of  3.22  per  cent  completion  per  calendar 
day.  On  October  27th,  the  date  on  which  the  last 
tubes,  w^ater-wall  headers  and  drums  were  in  x^lace, 
tlic  Power  Service  Corporation's  schedule  shows 
seventy  per  cent  of  the  work  completed. 

Q.     Will  you  show  that  on  Exhibit  No.  62? 

A.  Yes.  Right  here  (indicating),  seventy  per 
cent  complete  on  October  27th. 

Q.  On  the  date  shown  here  (indicating),  if  you 
follow  uj)  that  line  does  that  show  the  percentage 
of  work  completed  on  that  particular  date,  on  each 
item  on  Exhibit  No.  62? 

A.  Yes,  sir.  This  represents  the  dates,  the  cal- 
endar days,  and  this  (indicating)  is  the  percentage. 
]t  is  all  reflected  on  this  exhibit. 

Q.  In  the  upi)er  righthand  corner  is  the  per- 
centage? A.     Right  here  (mdicating) . 

Q.  And  down  here  at  the  bottom  (indicating; 
are  the  calendar  days?  [773] 

A.  Yes;  these  are  the  dates.  Here  is  the  month 
and  here  is  the  first  day  of  the  week  (indicating), 
the  third,  eighth,  thirteen,  eighteenth,  and  so  on. 

Q.    And  the  same  general  plan  is  carried  out? 

A.     Yes,  sir;  that  is  right.  Ou  tliis  item  we  just 
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talked  about,  which  is  item  No.  7,  had  they  con- 

tmued  to  maintain  their  own  schedule  they  would 

have  completed  the  work  in  ten  days  from  October 

27th. 

Q.  And  as  of  November  10th  what  was  the 
am  omit  of  completed  work? 

A.  They  w^ere  92  per  cent  complete  on  Novem- 
ber 10th. 

Q.  So  that  they  picked  up  between  October  27th 
and  November  10th  what  percentage  of  the  work? 

A.  Twenty-two  i^er  cent.  Now  then,  this  chart 
shows  the  over-all  proposed  completion  of  the  work 
listed  under  "piping  system." 

Q.  You  are  referring  now  to  the  Plaintiff's 
exhibit,  the  same  one  we  have  been  using  V 

A.  Yes,  sir;  the  second  line  down  from  the  top, 
under  segment  one  it  shows  the  over-all  percentage 
of  comjjletion. 

Q.     Of  what? 

A.  The  entire  items  included  in  the  piping  sys- 
tem. Of  course,  as  we  said  at  the  beginning,  we 
have  eliminated  the  miscellaneous  items.  We  have 
taken  their  proposed  progress  [774]  as  of  October 
27th,  the  last  date  on  which  all  of  the  drums,  tubes, 
and  water-wall  headers  were  in  i^lace.  They  pro- 
posed to  be — this  mark  here  (indicating)  is  the 
proi^osed  schedule  and  this  is  the  actual  work 
(indicating). 

Q.     You  are  referring  now  to  what? 

A.  To  the  little  figures  above  the  cross-hatching. 
They  are  the  i3roposed  figures  of  completion  on  a 
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given  (late,  and  below  this  bar,  or  line  here  (in- 
dicating) represents  the  actual  percentage  of  com- 
pletion on  the  given  date.  On  Octobeer  27th  the 
Power  Service  Corporation  proposed  on  the  ovei'- 
all  of  the  items  under  the  piping  system  to  be 
ninety-five  i)er  cent  completed  on  that  date.  Now, 
that  is  reflected  in  their  over-all  schedule  as  shown 
on  their  exhibit,  and  it  is  shown  on  our  exhibit 
''Y"  which  is  an  enlargement  of  their  own  graph. 
Theirs  shows  their  proposed  completion  of  ninety- 
five  per  cent  on  that  date,  and  their  over-all  com- 
])letion  actually  was  ninety-five  and  seventy-eight 
()]ie-hundredths. 

Q.     How  do  you  arrive  at  that  figure? 

A.  By  taking  the  individual  units  and  making  a 
total  and  then  you  divide  the  value  of  the  unit — the 
individual  unit,  to  get  the  percentage  as  of  any 
date. 

Q.  \^^lien  you  mention  values,  are  you  taking  the 
same  values  in  evidence  on  Exhibit  No.  62? 

A.     Yes,  sir.  [775] 

Q.  And  where  are  they  reflected  in  Exhibit  No. 
62? 

A.  In  the  second  column  from  the  right,  or, 
rather,  the  second  column  on  the  righthand  side  of 
the  exliibit. 

Q.     Those  values,  where  do  they  come  from? 

A.  They  are  the  figures  as  submitted  by  the 
Power  Service  Corporation. 

Q.  As  the  proposed  break-down  of  the  various 
semiients  i 
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A.     Yes ;  of  that  particular  segment. 

Q.     And— 

Mr.  Gibson:  May  I  have  the  letter  of  August 
10th? 

The  Court:  Before  you  go  on  to  somethmg  else, 
Mr.  Gibson,  I  would  like  to  ask  the  witness  a  ques- 
tion. You  say  ninety-five  and  seventy-eight  one-hmi- 
dredths  per  cent  completion.  Now,  what  does  that 
mean  in  additional  days? 

A.     That  is  covered  by  their  own  schedule. 

The  Court:  But  I  don't  want  to  figure  it  out, 
and  I  w^as  asking  you. 

A.  It  is  difficult  on  that  to  figure  it,  because 
they  have  required  a  greater  period  of  time  to 
complete  the  last  five  per  cent. 

The  Court:  But  based  on  their  progress  chart 
what  would  it  amount  to  in  days? 

A.  On  the  progress  chart  it  would  have 
amounted  to  16  days,  but  I  didn't  average  it  be- 
cause of  the  fact  that  the  last  ^ye  [776]  per  cent 
they  are  asking  fifteen  days,  to  complete  the  last 
five  per  cent;  so  we  take  their  proposed  schedule 
as  of  that  date  which  they  proposed  at  that  time 
to  be  ninety-five  per  cent. 

The  Court:    That  is  on  October  27th? 

A.    Yes. 

The  Court:  What  was  the  percentage  as  of  that 
day?  A.    95.78  per  cent. 

The  Court:    What  does  that  figure  per  day? 

A.  It  won't  be  reflected  here,  because  they  have 
asked  for  15  days  to  complete,  beyond  this. 
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Q.  (Mr.  Gibson,  continuing:)  When  they  figure 
their  schedule  they  arrive  at  95  per  cent  on  this 
particular  date  (indicating)  ?  They  arrived  at  that 
on  a  percentage— a  certain  percentage  of  comple- 
tion per  day  ?  A.     Yes,  sir. 

Q.  Between  90  per  cent  and  95  per  cent,  they 
required  five  days  to  complete  that  five  per  cent? 

A.     Yes,  sir. 

Q.  And  you  say  between  95  per  cent  and  100 
per  cent  they  required  fifteen  days  i 

A.    Yes;  they  asked  for  that. 

The  Court:  What  I  want  to  know  is  the  per- 
centage [777]  per  day  that  they  should  have  com- 
l>leted  under  their  own  j^roposed  schedule.  What 
percentage  per  day? 

A.  You  would  like  to  know  what  percentage  per 
day  they  should  have  completed? 

The  Court:    Yes. 

A.     I  will  have  to  figure  that. 

Q.  (Mr.  Gibson,  continuing:)  Now^  that  is  this 
over-all  line  upon  which  there  was  ninety-five  per 
cent  scheduled  on  Octobeer  27th? 

A.     They  were  on  schedule  on  that  date. 

Q.  With  reference  to  that  date,  that  is  an  aver- 
age of  these  other  items? 

A.  That  is  a  composite  average  of  these  various 
segments.  That  is  what  they  proposed. 

Q.    That  is  what  they  proposed  to  follow? 

A.     Yes,  sir. 

Q.  This  w^hole  job  as  to  that  segment  would 
be  ninety-five  per  cent  complete  on  that  date? 
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A.     Yes,  sir;  and  they  were  on  schedule  on  that 

date.   All  they  had  to   do   was   to  maintain   their 

own  schedule  from  that  date  on. 

Q.     Now,  Mr.  Joslin,  this  is  Exhibit  '^W"9 

A.    Yes. 

(Whereupon  document  referred  to  was  mark- 
ed Defendant's  Exhibit  ''W',  for  purposes  of 
identification.)  [778] 
Q.     (Mr.  Gibson,  continuing:)   Calling  your  at- 
tention to  this  proposes  Exhibit  ''W",   will  you 
identify  that? 
Mr.  Watts:    I  have  no  objection  to  it. 
The  Court:     Then  it  may  be  admitted,  without 
objection. 

(Whereupon  Defendant's  Exhibit  "W"   so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 
Q.     (Mr.  Gibson,  continuing:)   Mr.  Joslin,  will 
you   describe   Defendant's   Exhibit   ^^W"   for   the 
record  ? 

A.  This  exhibit  is  an  enlargement  of  the  auxil- 
iary equipment  as  represented  hj  the  Power  Serv- 
ice Corporation's  schedule  of  segment  six,  whicli 
is  headed,  ''Auxiliary  equipment,"  and  it  is  ex- 
hibit No.  62.  It  is  composed  of  items,  one,  two, 
three,  four,  five  and  six;  the  last  drmns,  tubes  and 
water- wall  headers  for  the  boilers  were  placed  on 
October  27th.  The  Power  Service  Corporation's 
schedule  shows  that  item  one,  which  is  designed 
as  ''Ash  handling  system,"  on  exhibit  No.  62  under 
segment  six,  auxiliary  equipment.  On  October  27t]i 
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the  Power   Service   Corporation's  schedule   show^s 

that  93  per  cent  of  this  work  was  completed. 

Q.    As  of  what  time  was  that? 

A.     That  was  on  October  27th. 

Q.     I  meant  to  say  what  item  was  that? 

A.  That  was  item  No.  1,  the  ash  handling  sys- 
tem, under  auxiliary  equipment,  on  Exhibit  No.  62. 

Q.  Can  you  show  us  where  that  figure  is  shown 
on  Exhibit  No.  62? 

A.  Yes,  sir.  That  is  shown  on  Exhibit  No.  62. 
It  is  reflected  on  the  date  of  October  27th,  93  per 
cent,  and  between  the  dates  of  October  29th  and 
November  5th  there  w^as  no  operation  on  this  par- 
ticular work. 

Q.  You  mean  by  that  that  there  w^as  no  w^ork  on 
the  ash  handling  system? 

A.  Yes,  sir.  Had  the  Power  Service  Corporation 
worked  one  or  two  Sundays  they  would  have  com- 
pleted this  ash  handling  system  before  November 
10th. 

Q.  That  is  according  to  their  ow-n  proposed 
schedule?  A.     Yes,  sir. 

Q.  And  what  percentage  was  completed  on  No- 
vember 10th? 

A.  On  November  10th  they  were  98  per  cent 
completed. 

Mr.  Scholz:  You  said,  I  believe,  if  they  worked 
one  or  two  Sundays  they  could  have  completed 
some  part  of  that  work? 

A.  Yes;  there  w^ere  two  Sundays  during  this 
time  where  there  was  no  operation. 
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Mr.  Scholz :    During  this  period  of  time  ? 

A.  Yes;  from  October  27tli,  between  there, 
there  was  no  operation  on  these  two  days. 

Mr.  Scholz:    And  these  two  days  were  Sundays'? 

A.  Yes;  and  had  they  worked  one  of  the  two 
Sundays  they  w^ould  have  completed  that  part  of 
the  work.  Now  then,  on  item  No.  2,  it  is  designated 
as  "De-aerating  seed  water  heater,"  under  segment 
six  of  the  auxiliary  equipment.  On  the  Power  Serv- 
ie(  Corporation's  schedule,  w^hich  is  exhibit  No.  62 
it  is  so  designated.  We  don't  need  to  go  over  that 
because  it  is  completed.  The  next  item  is  No.  3 
under  segment  six  of  the  auxiliary  equipment,  and 
it  is  listed  as  '^boiler  feed  piunps  and  drives." 

Q.  Let  me  ask  you,  Mr.  Joslin :  The  item  before 
that,  Item  No.  2  was  one  hundred  per  cent  com- 
pleted as  of  what  date? 

A.  As  of  October  20th,  it  w^as  one  hundred  per 
cent  complete.  Now  then,  back  to  Item  No.  3, 
which  I  said  was  designated  as  boiler  feed  pumps 
and  drives;  on  Exhibit  No.  62,  which  is  the  Power 
Service  Corporation  construction  schedule  it  shows 
that  the  boiler  pumps  and  drives  required  eight 
days  to  complete,  or  an  average  of  12.5  x)er  cent 
completion  for  each  calendar  day  between  the  dates 
of  July  27th  and  August  3rd. 

Q.     That  is  according  to  their  proposed  schedule? 

A.  Yes.  On  October  27th  the  date  that  the  last 
drums,  tubes  and  water-wall  headers  were  in  place, 
the  Power  Service  Corporation  was  ninety-eight  per 
cent  completed  with  the  boiler   [781]   feed  pumps 
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and  drives,  and  on  November  10th  they  were  98.5 
per  cent  completed.  In  other  words,  they  had  com- 
pleted five-tenth  of  one  per  cent  between  October 
26th,  or  27th,  and  November  10th,  and,  of  course, 
their  schedule  called  for  12.5  per  cent  completion 
per  calendar  day. 

Q.     (Mr.    Gibson,    continuing:)     Just    go    right 
ahead  now,  Mr.  Joslin. 

A.  The  next  item  is  item  No.  4  "Miscellaneous 
piping."  It  is  item  No.  4  on  the  auxiliary  equip- 
ment, which  is  segment  No.  6  of  Plaintiff's  Exhibit 
No.  62.  The  proposed  date  on  the  construction 
schedule  of  the  Power  Service  Corporation  is  be- 
tween July  29th  and  August  31st, — I  am  wondering 
if  I  have  that  one  in  the  wrong  place, — no;  that  is 
correct,  the  item  No.  4.  The  Power  Service  Cor- 
poration's schedule  shows  the  dates,  as  I  said,  be- 
tween July  29th  and  August  31st,  a  total  of  thirty- 
four  calendar  days  to  complete  this  work  with  an 
[782]  average  of  2.94  per  cent  completion  per  cal- 
endar day.  They  started  on  July  29th,  and  on 
October  27th  they  were  98  per  cent  completed  ou 
that  work,  and  if  they  had  maintained  their  own 
schedule  they  would  have  completed  in  one  day,  or 
on  October  29th,  the  work  would  have  been  com- 
pleted, but  on  November  10th  they  were  99  per  cent 
complete.  In  other  words,  between  October  27th 
and  November  10th  they  completed  one  per  cent 
of  this  work.  Now,  shall  I  go  on  with  the  next  item  ? 
Q.    Yes:  go  right  ahead. 

A.     The  next  item  is  item  No.  5  imder  segment 
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No.  6  of  ^^ Auxiliary  Equipment,"  on  Plaintiff's 
Exhibit  No.  62.  It  is  listed  as  '^  Miscellaneous  pumps 
and  equipment."  The  Power  Service  Corporation's 
])roposed  schedule  shows  operation  on  this  work 
between  July  31st  and  September  30th,  a  total  of 
sixty-one  calendar  days  within  which  to  comi:>lete 
the  job. 

Q.     According  to  what? 

A.  According  to  their  own  proposed  schedule. 
It  shows  sixty-one  calendar  days,  with  an  average 
of  1.64  per  cent  completion  per  calendar  day,  and 
on  October  27th,  the  day  on  which  the  last  drums, 
tubes  and  headers  were  in  place  the  Power  Service 
Corporation  was  95  per  cent  complete  on  this  work, 
and  by  maintaining  their  own  schedule  they  would 
have  completed  this  work  by  October  31st,  but  on 
November  10th  [783]  they  were  ninety-eight  per 
cent  completed,  or  they  had  shown  a  completion  of 
three  per  cent  of  the  work  between  October  27th 
and  November  10th. 

Q.  That  is  on  the  basis  of  one  shift? 
H  A.  Yes,  sir ;  one  shift,  and  I  might  add  here  that 
their  schedule  shows  that  they  started  this  woric 
before  the  date  their  proposed  construction  schedule^ 
shows.  They  started  this  work  on  July  25th,  and 
none  of  this  material  was  missing,  or  delivery  de- 
layed, or  any  shortage  of  material. 

Q.     Now,  then  the  next  item,  Mr.  Joslin? 

A.  The  next  item  is  "Combustion  control  instru- 
ments." On  their  proposed  schedule,  which  is  Ex- 
liibit  No.  62,  it  shows  the  operation  on  that  as  beini^ 
between  October  7th  and  November  10th. 
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Q.    What  does  their  proposed  schedule  show  ? 

A.  That  is  what  it  shows.  That  was  what  T 
indicated.  It  shows  the  date  of  operation  on  this 
work  between  October  7th  and  November  10th.  It 
further  shows  twenty-fiYe  days  at  one  shift  to  com- 
plete this  work  after  45  per  cent  of  the  work  has 
been  installed  on  October  27th,  the  date  on  which 
the  last  drums,  tubes  and  headers  were  in  ])lace. 
At  that  time  the  Power  Service  Corporation  was 
45  per  cent  completed  with  this  work,  and  main- 
taining their  own  schedule,  and  working  two  shifts 
])etween  October  27th  and  November  7th,  they 
would  have  completed  [784]  their  schedule  in  twelve 
days. 

Q.  Have  you  any  schedule  to  show  what  T)er- 
centage  they  proposed  to  complete? 

A.  Nothing  except  that  they  completed  in  b(^- 
tween  October  27th  and  November  10th  twenty  per 
cent,  and  they  were  to  require  twenty-five  days,  ac- 
cording to  their  own  schedule  on  one  shift;  so  on 
the  two  shift  basis  they  would  have  completed  in 
twelve  days,  or  by  November  7th. 

Q.     Does  that  cover  all  of  the  items,  Mr.  Joslin? 

A.  That  covers  all  of  the  items,  all  of  the  incom.- 
plete  items  on  the  proposed  progress  schedule. 

Q.  Now,  Mr.  Joslin,  to  summarize  this,  will  you 
just  stand  up  and  point  to  Exhibit  No.  62  and 
reiterate  the  phases  on  which  you  have  charts  cover- 
ins,"  the  specified  segments, — have  you  enlarged 
charts  covering  every  phase  of  the  work  referred 
under  Exhibit  No.  62,  or  are  there  some  missing? 

A.     We  have  covered  every  segment,  or  phase, 
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of  the  work,  with  the  exception  of  some  completed 
items.     The}^  were   completed  prior  to   November 
10th,   and  also  the  miscellaneous  piping,   and  the 
boiling  out  of  the  boilers. 

Q.  Before  the  recess  the  court  asked  if  you 
would  ascertain  something  in  reference  to  the  num- 
ber of  days  required  in  connection  with  the  comple- 
tion of  items, — I  forget  the  number,  or  whether  it 
was  the  over-all  construction  as  shown  on  your  ex- 
hi])it  ''V".  Will  you  please  refer  to  Exhibit  ''V'^ 
and  [785]  see  if  you  correctly  understood  the  Court, 
and  are  prepared  to  answer  his  query  now? 

A.  On  Exhibit  '^V"  the  Power  Service  Corpo- 
ration showed  on  their  own  chart  the  over-all  per- 
centage of  completion  between  the  dates  of  July 
17th  and  November  10th,  a  total  of  one  hundred 
seventeen  days,  for  an  average  completion  of  .85 
per  cent  completion  per  calendar  day. 

Q.  Eighty-five  hundredths  of  one  per  cent  in  a 
day?  A.     Yes,  sir. 

The  Court:  If  they  followed  their  own  schedule, 
what  would  be  the  number  of  days  required? 

A.  Twelve  and  a  fraction  days  beyond  October 
27th.  Now,  that  is  covering  the  entire  group  of 
items. 
P  Q.  (Mr.  Gibson,  continuing:)  However,  they 
did  allow  themselves  fourteen  days,  or  fifteen  days, 
to  complete?  A.     Yes,  sir. 

1^    Q.     To  complete  that  five  per  cent? 

A.     Yes,  sir. 

Q,     Because  as  of  October  27th  their  o^^m  pro- 
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posal  shows  that  they  intended  to  do  95  per  cvwi 
of  the  work  by  that  time,  and  in  fact  they  were 
95.78  per  cent  complete?  A.     Yes. 

Mr.  Watts:  This  over-all  that  yon  are  speaking 
of,  that  w^as  so  far  as  the  piping  was  concerned  ? 

A.     Yes.   [786] 

The  Court:  Then  that  made  a  difference  of  only 
one  and  a  half  days  on  that?  You  say  it  would 
i-equire  twelve  and  a  fraction  days? 

A.     Yes,  sir. 

The  Court:  I  would  like  to  have  this  witness 
give  me  the  different  items  that  their  proposed 
schedule  mentioned  of  work  that  was  started  ahead 
of  the  proposed  date  of  construction,  and  completed 
prior  to  the  proposed  date  of  completion. 

Mr.  Gibson:  And  I  would  also  like  to  have  thf^ 
witness  compare  this  with  the  progress  chart  of  an 
earlier  date,  say,  in  the  middle  of  the  construction, 
and  point  out  what  appears  on  this  chart,  and  also 
on  an  earlier  chart. 

A.  I  neglected  to  state  before  that  we  did  not 
make  a  chart  for  the  insulation  or  the  pipe  cover- 
ing. The  reason  was  that  there  was  no  shortage 
of  pipe  covering  material,  and  it  was  the  Power 
Service  Corporation's  responsibility  to  see  that 
work  was  kept  up  with  their  own  schedule.  Tt 
A\'as  subcontracted. 

Q.     You  didn't  make  a  chart  of  that? 

A.  Xo:  I  did  not  do  that.  His  Honor  asked  if 
there  was  anything  else  that  was  not  in  there,  and 
that,  of  course,  was  not  included.  There  was  no 
excuse, — 
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Mr.  Scholz:  (Interposing:)  Probably  that  would 
[787]  be  a  conclusion  to  say  that  there  was  no  ex- 
cuse for  something. 

A.  There  was  no  shortage  of  any  of  this  ma- 
terial 

Q.  (Mr.  Gibson,  continuing:)  Could  that  have 
been  done  simultaneously  with  the  installing  of  the 
water-wall  tubes  and  headers,  or  was  it  necessary 
to  wait  for  the  completion  of  some  part  of  tliat 
work  l>efore  this  could  be  started? 

A.  No;  that  was  insulation  of  the  pipe  work, 
and  it  did  progress  up  to  October  27th  at  which 
date  the  pipe  work  that  was  to  be  insulated  was  up 
to  their  proposed  schedule. 

Q,  The  insulation  of  what  now,  are  we  refer- 
ring to? 

A,  The  insulation  of  the  pipe  work.  It  should 
liave  all  been  in  accordance  with  their  proposed 
schedule. 

Q.  The  operation  of  that  work  had  nothing  \vt 
do  with  any  lack  of  materials,  or  the  fact  that  the 
headers  or  the  water- wall  tubes  were  late  in  arriv- 
iniz?  A.     No,  sir. 

Q.  I  am  calling  your  attention,  Mr.  Joslin,  to  ex- 
hibit No.  56  and  58,  which  purport  to  be  both  of 
the  same  general  character.    They  are  what? 

A.     Progress  schedules. 

Q.  Now,  with  reference  to  these  schedules,  there 
are  certain  numbers,  or  percentages,  of  completion, 
and  proposed  completion.  Take  the  schedule  that 
you  have  been  working  on  there  and  point  out  to 
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the  Court  how  the  mimbers  are  changed,  the  vari- 
ous numbers.  [788] 

A.     The  numbers  which  show, — 

Q.  (Interposing:)  Let  me  complete  my  ques- 
tion, Mr.  Joslin :  Take  the  schedule  which  you  have 
been  working  on  and  point  out  to  the  Court  how 
the  numbers  change,  the  ones  carried  underneath 
the  black  performance  line,  in  each  item,  so  that 
it  will  be  possible  for  the  Court  to  get  it  in  mind  as 
to  the  varying  situations  as  to  the  percentages 
shown.  A.     Yes.      Now,  this  chart, — 

Q.     (Interposing:)     Which  chart  is  that?  fl 

A.  Exhibit  No.  56.  It  is  rendered  on  Septem- 
ber 29th,  1944.  The  first  item  listed  is  ''Main  and 
auxiliar^y  high-pressure  steam,"  and  it  shows  on 
this  date  that  is,  on  September  29th,  1944,  as  being 
87.4  per  cent  completed  on  that  item. 

Q.     Above  that  line  is  there  another  niunber  or 
figure  wiiich  indicates  what  the  contractor  proposed  1 
to  have  completed? 

A.  Yes.  Not  on  exactly  the  same  date,  but  on 
September  24th,  the  contractor  proposed  to  be  80 
per  cent  complete. 

Q.  With  the  same  item  that  you  spoke  of  just 
now  the  main  and  auxiliary  high  pressure  steam? 

A.  Yes,  sir.  There  is  no  report  on  September 
2ord,  but  there  is  a  report  on  September  29th,  which 
shows  that  on  the  29th  of  September  there  was  87.4 
per  cent  completion,  and  to  average  this  back,  there 
would  be  about  one  per  cent  per  day.  [789] 

Q.  Then  they  were  up  with  their  proposed 
schedule  ? 
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A.  They  were  a  little  ahead  of  their  pi'oposcd 
sr-hedule  on  this  item.  Now,  we  will  take  this  dat(\ 
Oetobei'  13th,  which  is  two  weeks  later, — 

Q.  (Interposing:)  Now,  what  exhibit  is  that 
yon  are  referring  to  now? 

A.     That  is  exhibit  No.  58. 
I     Q.     That  is  referring  to  the  same  item? 

A.  The  same  item.  They  submitted  another 
chart,  however,  showing  the  main  and  auxiliary 
high  pressure  steam  as  being  the  report  on  October 
13th,  and  on  that  date  it  shows  this  work  as  being 
93.6  per  cent  completed.  They  advance  from  87.4 
per  cent  to  93.6  per  cent  complete  by  October  13th. 

Q.     On  what  item  is  that? 

A.  That  is  the  percentage  progress  on  the  main 
and  auxiliary  high  pressure  steam. 

Q.  AVhy  isn't  that  black  line  brought  out  fur- 
ther on  this  exhibit? 

I    A.     They  have  stopped  their  black  line  at  tliis 
point  (indicating)  for  reasons  that  T  don't  know. 

Q.  If  the  black  line  indicates  the  percentage  of 
completion,  should  not  the  black  line  reach  to  the 
number  of  the  percentage,  or  to  the  number  indicat- 
ing the  percentage  of  completion?  [790] 

A.  It  should  have  been  carried  out  to  the  per- 
centage but  they  have  not  carried  the  black  line  out 
on  this  exhibit. 

Mr.  Watts :  On  this  item,  item  No.  1  of  Segment 
No.  1  on  the  date  in  question,  was  the  plaintiff 
ahead  of  schedule  or  behind  schedule? 

A.     On  this  item  he  was  behind  schedule. 
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Mr.  Watts:  That  is  right.  The  schedule  shows 
here  (indicating),  the  black  line  shows  the  actual 
performance  and  the  cross-hatch  shows  what  it 
should  have  been. 

Q.  (Mr.  Gibson,  continuing:)  At  the  end  it 
shows  93.6  per  cent;  does  that  indicate  what  the 
plaintiff, — what  the  completion  was,  or  what  it  was 
on  that  particular  date?  Perhaps  that  is  not  clear. 
This  98.6  per  cent,  or,  rather,  93.6  per  cent,  does 
tliat  indicate  the  end  of  the  job? 

A.  What  it  was  on  that  date.  This  shows  the 
])r('vious  week  here,  October  6th. 

The  Court:  T  believe  I  understand  this  chart 
fully  now. 

Q.  (Mr.  Gibson,  continuing:)  Then,  Mr.  Joc- 
lin,  the  numbers  under  this  line  change  from  time 
to  time  to  show  definitely  the  progress? 

A.     That  is  right. 

Q.  I  am  calling  your  attention  now  to  Plain- 
tiff's Exhibit  No.  10,  being  a  letter  dated  August 
lOtli,  1944,  [791]  addressed  to  Cory,  Joslin  &  Macn- 
sons,  Sunflow^er  Ordnance  Works,  Lozier,  Broderick 
.<c  Gordon,  Post  Office  Box  36,  Kansas  City,  Mis- 
souri, and  in  about  the  middle  of  the  page  it  says: 
^'Progress  estimate  break-down."  Will  you  explain 
to  the  Court  what  this  is? 

A .    Yes ;  this  is  an  instrument  which  is  addressed  , 
to  Cory,  Joslin  &  Macnsons,  and  Lozier,  Broderick  ' 
&  Gordon,  Post  Office  Box  36,  Kansas  City.    It  is 
dated  October  10th, — I  mean  August  10th,  and  is 
marked  as  Plaintiff's  Exhibit  No.  10,  and  represents 
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the  value  break-down  of  the  various  items  covered 
by  their  contract. 
I     Q.    Do  these  items  shown  here  in  this  exhibit  as 
the  break-down  value  appear  at  the  righthand  side 
<^f  the  proposed  progress  schedule? 

A.  I  do  not  know  that  they  show  in  the  same 
proportion.  I  would  not  know  that  unless  I  checked 
one  against  the  other. 

Q.  If  certain  elements  in  the  break-down  are 
combined  on  the  progress  schedule  there,  the  sum 
total  would  be  the  full  figure  put  in  on  any  seg- 
ment? 

A.  Well,  that  would  be  an  assumption,  Mr.  Gib- 
son.   I  would  not  know. 

Q.  The  total  amount  of  that  is  the  estimate,  or 
the  plaintiff's  bid  of  $448,000  for  the  work? 

A.     Yes,  sir.  [792] 

Q.  The  total  estimate  on  the  progress  schedule 
which  you  have  before  the  Court,  particularly 
] plaintiff's  Exhibit  62,  calling  your  attention  to  the 
exhibit  which  was  on  the  board,  and  which  was 
Exhibit  No.  62,  on  the  right  hand  side  there  are  sets 
of  figures.  One  of  them  indicates,  at  the  top.  a 
total  of  $448,000.00,  w^hich  is  right  here  (indicat- 
ing) ? 
I     A.     That  is  the  total  amount  of  the  contract. 

Q.  And  to  the  right  is  the  percentage  figure  rep- 
resenting one  hundred  per  cent? 

A.     That  is  correct. 

Q.  And  down  through  the  column  which  is 
headed  one  hundred  per  cent  are  the  breakdown  of 


646  Power  Service  Corporation  vs. 

(Testimony  of  William  Edward  Josliii.) 
percentages,  and  under  the  colmnn  headed  '^$448,- 
000.00"  that  contains  a  breakdown  of  that  figure 
also.  Now,  does  each  figure  represent  the  break- 
down according  to  the  plaintiff's  estimate  as  to  the 
cost  of  any  particular  segment  of  the  work,  oppo- 
site the  amount  of  the  figures  there"? 

:\.  Yes;  they  do,  with  one  exception.  There 
is  a  typographical  error  on  the  item  of  "brick- 
work," which  is  item  No.  4  under  boiler  No,  2.  They 
have  it  in  the  breakdown  as  $3,050.00.  That  is  a 
typographical  error.  It  should  have  been  $9,050.00, 
as  it  is  represented  on  boiler  No.  3  and  boiler  No.  1. 
The  total  of  these  items  at  the  top  Avill  show  that 
the  proposed  figure  was  $9,050.00  and  not  $3,050.00. 
[793]  That  was  a  typographical  error,  but  the  total 
of  each  segment  at  the  top  of  the  various  segments 
total  the  amount  of  $448,000.00. 

Q.  Have  you  prepared  a  graph,  or  a  chart  with 
reference  to  the  labor  situation  from  the  payroll 
on  tlie  boilers?  A.     Yes,  sir. 

Q.     Have  you  that  available? 

A.     T  have  up  to  certain  given  dates. 

Q.     This  is  for  illustrative  purposes  only? 

A.     That  is  correct. 

Q.     And  it  is  based  on  what?  ^ 

A.  It  is  based  on  the  report, — the  payroll  rcr 
\)()v\:^  of  the  Power  Service  Corporation. 

Q.  And  it  has  been  marked  as  defendant's  Ex- 
hil)it  '^X"?  A.     Yes,  sir. 

(Whereupon  docTiment  referred  to  was 
marked  Defendant's  Exhibit  ''X",  for  pur- 
poses of  identification.) 
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Mr.  Gibson:  At  this  time  I  offer  defendant's 
Exhibit  ''X"  in  evidence. 

Mr.  TTatts:  I  have  no  objection,  if  the  Court 
1)1  ease. 

The  Court:     It  may  be  admitted. 

(Whereupon  Defendant's  Exhibit  ''X",  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 

Mr.  Watts :  Does  that  represent  the  names  which 
[794]  appear  on  the  payroll  of  the  plaintiff  as 
workino^  on  the  boilers,  or  does  it  represent  the 
names,  or  number  of  men,  who  were  actually  work- 
ing for  the  Power  Service  Corporation  on  the  job 
at  that  time? 

A.  This  represents  the  boilermakers  and  boiler- 
makers'  helpers,  only. 

:\Ir.  Watts:     O.  K. 

Q.     (Mr.  Gibson,  continuing:)     This  came  from 
the  payrolls  of  the  Power  Service  Corporation  ? 
P     A.     This  Exhibit  ''X"  is  made  up  from  the  pay- 
roll reports  submitted  by  the  Power  Service  Cor- 
poration. 

Q.  Which  have  been  offered  in  evidence  as  Ex- 
hibits ",J,"  ^'K,"  and  ''L,"  I  believe? 

A.     That  is  right. 

Q.     Now,  go  ahead  and  explain  that,  Mr.  Joslin. 

A.     On  July  23rd  the  first  report  shows  one  su- 
I    perintendent  and  a  twenty-man  crew,  a  boiler  crew 
of  twenty  men.    Boiler  No.  1  at  that  time  was, — 

Q.  (Interposing:)  Is  that  the  end  of  a  payroll 
period  ? 
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A.  Yes.  The  first  period  submitted.  Boiler  Xo. 
1.  at  that  time  was  fifteen  per  cent  completed.  Boiler 
><'o.  2  was  five  per  cent  completed.  On  July  30th 
it  shows  that  they  had  increased,  that  is,  the  Power 
Service  Corporation  had  increased  their  man-power 
to  one  boiler  superintendent  and  twenty-six  [795] 
crew,  that  is,  a  crew  of  twenty-six  boilermakers  and 
helpers.  Boiler  No.  1  at  that  date  was  twenty  per 
cent  completed,  and  boiler  No.  2  was  eighteen  per 
cent  completed.  The  next  period,  August  6th,  which 
is  covered  by  this  report  (indicating),  and  it  is 
made  from  a  report  submitted  by  the  Power  Serv- 
ice Corporation,  it  shows  one  superintendent  and 
a  thirty-nine  man  boiler  crew.  Boiler  No.  1  at  that 
time  was  forty-five  per  cent  complete;  boiler  No.  2 
was  thirty-five  per  cent  complete.  On  August  13th, 
the  report  shows  one  superintendent,  a  forty-eight 
man  boiler  crew,  and  it  also  shows  that  boiler  No. 

1  wns  fifty-nine  per  cent  complete,  and  boiler  No. 

2  was  forty-eight  per  cent  complete.     On  August 
20th  the  report  shows  one  superintendent,  a  forty- 
seven  man  boiler  crew.    It  shows  that  boiler  No.  1 
was  sixty-seven  per  cent  complete;  boiler  No.  2  was  ; 
fift>--five  per  cent  complete,  and  boiler  No.  3  was  j 
tw(->  ])er  cent  complete.    On  August  27th,  the  report  j 
shows  one  superintendent  and  a  fifty-one  man  boiler  i 
crew.  It  also  show-s  boiler  No.  1  ninet}-  ])er  cent  con:i-  j 
plete;  boiler  No.  2  sixty  per  cent  complete;  Boiler  | 
No.  3  eight  per  cent  complete.  On  September  3rd  1 
file  r('j)()rt  shows  one  superintendent;  fifty -two  men  ; 
ill  tl)('  boiler  crew:  it  shows  boiler  No.  1  as  ninety-  ; 
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six  per  cent  complete;  it  shows  boiler  Xo.  2  as  sixty- 
five  per  cent  complete;  and  boiler  No.  3  as  fifteen 
per  cent  complete.  On  September  10th,  the  report 
shows  one  snperintendent,  [796]  and  a  fifty  man 
crew  on  the  boilers.  It  shows  boiler  No.  1  to  be 
99.9  per  cent  complete;  it  shows  boiler  No.  2  to  be 
sixty-six  per  cent  complete;  and  boiler  No.  3  to 
be  forty  per  cent  complete. 

Q.  Those  figures  are  taken  from  what  source 
with  reference  to  the  percentage  of  completion? 

A.    From  the  progress  schedules. 

Q.  That  were  submitted  by  the  Power  Service 
Corporation?  A.     Yes,  sir. 

Q.  And  these  are  periodical  reports  as  to  tlie 
payroll?  A.     Yes,  sir. 

Q.     They  were.    Now,  go  ahead,  Mr.  Joslin. 

A.  On  September  17th,  which  is  the  next  date, 
it  shows  one  superintendent,  a  fifty-eight  man  crew 
on  the  boilers;  boiler  No.  1  shows  as  99.9  ])er  cent 
complete;  boiler  No.  2  shows  seventy  per  cent  com- 
plete; and  boiler  No.  3  is  at  that  time  is  fifty-five 
per  cent  complete.  Boiler  No.  1  is  the  same  as  on 
the  previous  report.  No  further  operation  as  be- 
tween those  two  reports  is  shown.  The  next  date 
is  on  September  20th.  This  shows  that  the  last 
water-wall  tubes  were  delivered,  but  they  did  not 
increase  the  force  at  all,  and  on  September  24th, 
the  date  of  the  next  report,  it  shows  one  superin- 
tendent, fifty-eight  crew  men,  and  it  shows  boiler 
No.  1  as  still  at  99.9  per  cent  completion;  boiler 
No.  2  at  [797]  seventy-six  per  cent  completion,  and 
boiler  No.  3  at  sixty  per  cent  completion.    October 
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the  first,  is  the  next  report,  but  there  is  a  dati' 
shown  there  as  September  26th,  when  the  last  water- 
wall  headers  delivered.  In  the  report  of  October 
first  it  shoW'S  one  superintendents,  fifty-eight  in  the 
crew,  and  it  shows  boiler  No.  1  as  99.9  per  cent  com- 
plete; boiler  No.  2  as  88  per  cent  complete,  and 
boiler  No.  3  as  58  per  cent  complete. 

Q.  But  Mr.  Joslin,  this  report  of  August  24th 
shows  boiler  No.  3  at  sixty  per  cent  completion,  and 
the  report  of  October  1st  shows  it  as  only  fifty- 
eight  per  cent  complete.  Now,  that  is  going  back- 
wards ? 

A.  That  is  no  doubt  a  typographical  error,  and 
that  should  be, — 

Q.  (Interposing:)  What  date  are  you  talking 
about  now? 

Q.  (Mr.  Gibson,  continuing:)  Now,  you  may 
go  ahead.  I  think  we  w^ere  on  the  report  of  Octo- 
ber the  first? 

A.  On  October  first.  Power  Service  Corporation 
shows  one  superintendent,  fifty-eight  men  in  tho 
crew.  It  shows  no  further  work  on  boiler  No.  1, 
still  being  carried  at  99.9  per  cent  complete:  it 
shows  boiler  No.  2  at  eighty-eight  per  [798]  cent 
complete;  and  boiler  No.  3  at  seventy-eight  per  cent. 
The  dates  don't  correspond  exactly  with  these  dates. 

What  dates  are  you  talking  about  now? 

A.  As  shown  on  Exhibit  ''X'\  As  between  the 
datos  on  these  two  re])orts  it  might  vary  one  or 
two  per  cent.  On  October  8th,  which  is  the  date  of 
the  next  report,  it  shows  one  superintendent,  fifty- 
eight  men  in  the  boiler  crew;  it  shows  boiler  No.  1 
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still  at  99.9  per  cent  completion;  boiler  No.  2  at  95 
])cr  cent  completion;  and  boiler  No.  3  at  ci^litx'- 
seven  per  cent  completion. 

Q.     That  is  not  at  any  variance? 
A.     The  variation  does  not  apply  to  the  figure: 
no,  sir.     That  is  constant.     On  this  date  it  shows 
the  percentage  of  completion  as  follows:  Boiler  No. 
2,  ninety-five  per  cent;  boiler  No.  3,  eighty-seven. 

Q.  Does  it  show  on  that  date  less  men  working- 
in  the  crew? 

h     A.     Yes;  there  are  two  less  men  in  the  crew. 

I     Q.     These  little  blocks  that  you  have  here  (indi- 

'  eating)  they  represent  one  day? 

A.  Those  are  as  explained  over  here  (indicat- 
ing). Here  is  the  number  of  men;  yes,  and  when 
you  are  proceeding  with  a  line  which  is  at  riglit 
angles  liere  it  shows  the  superintendent  and  crew 
as  comi)aring  with  this  number.  Under  the  heading 
of  [799]  "Superintendent  and  boiler  crew,"  each 
block  represents  one  man. 

^    0.     Then  as  the  curve  goes  up  or  down  it  repre- 
sents a  greater  or  a  lesser  number  of  men? 

V     A.     Yes,  sir. 

Q.  Now,  you  may  go  ahead  and  finish  jowv  ex- 
])lanation. 

A.  On  October  15th  it  shows  one  superinteiul- 
ent,  fifty-six  men  in  the  boiler  crew;  it  still  shows 
boiler  No.  1  as  99.9  per  cent  completed;  it  shows 
boiler  No.  2  as  97  per  cent  complete ;  and  boiler  No. 
3  as  96  per  cent  complete.  On  October  22nd  the  re- 
port shows  one  superintendent,  forty  men  in  the 
boiler  crew;  boiler  No.  1,  99.9  per  cent  complete; 
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boiler  No.  2,  99.8  per  cent  complete;  l)oiler  Xo.  3, 
99.7  per  cent  complete.  On  October  29th,  the  re- 
jiort  shows  one  superintendent  and  twenty  men  in 
tlie  boiler  crew;  it  shows  boiler  No.  1  99.9  per  cent 
complete;  boiler  No.  2,  99.8  per  cent  complete; 
boiler  No.  3,  99.7  per  cent  complete.  No  further 
work  on  the  boilers, — on  the  driuns  tubes  or  headers 
on  any  one  of  the  boilers,  beyond  October  27th.  On 
November  25th  the  report  shows  one  superintend- 
ent and  twenty  men  in  the  crew.  It  shows  boiler 
No.  1  as  99.9  per  cent  complete;  boiler  No.  2  as 
f)9.(S  per  cent  complete;  boiler  No.  3  as  99.7  per 
cent  complete.  There  was  no  further  work  on  the 
water-wall  tubes,  headers  or  the  drums.  On  No- 
vember 12th,  it  shows  [800]  one  superintendent,  | 
tw(>nty  men  in  the  crew;  it  shows  ])oiler  No.  1  as 
Oft.f)  ])er  f'cnt  CM^niph'to ;  l)oiler  No.  2  as  99.8  ])er  cent 
complete;  boiler  No.  3  as  99.7  per  cent  complete: 
and  no  further  work  done  on  these  drums,  water- 
wall  headers  or  tubes  from  that  date. 

Q.  Now,  Mr.  Joslin,  from  November  12th,  what 
was  the  fii'st  precedinp,'  report  before  that  which 
shows  any  additional   work? 

A.     From  October  27th  until  November  12th  the 
])ro!;ress  chart  shows  no  work  don(^  on  the  drums,   ( 
water-wall  tubes  or  headers  between  those  two  dates.   \ 

Q.  Calliu.u'  your  attention  to  the  graph,  why  did  : 
you  stop  at  November  12th?  Was  that  as  far  as  ; 
you  had  any  rei)orts?  ; 

A.     Well,  T  didn't  continue  beyond  that  date  be-   \ 
caus(s  according  to  our  graphs,  and  to  their  own 
j)rogress  schedules,  all  the  work  was  completed  on  i 
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Xoveiriber  10th,  and  we  found  no  necessity  to  go 
]:)e\'ond  that  date.  The  water-w^all  tubes,  the  water- 
wall  headers  were  the  only  materials  claimed  to  be 
missing  and  it  was  our  intention  to  show  that  at 
tlie  ex])iration  of  the  contract  no  work  was  being- 
done  on  the  boilers. 

Q.  The  exjjiration  date  of  the  contract,  what 
do  Yow  mean? 

A.  As  stated  in  the  original  contract,  not  includ- 
ing the  modifications.  [801] 

Q.  But  the  modifications  took  it  through  No- 
vember 15th? 

A.  Automatically  until  the  fifteenth  of  Novem- 
ber; yes. 

Q.  Will  you  explain  what  is  the  purpose  of  the 
progress  schedule, — the  proposed  progress  schedule, 
such  as  the  one  offered  and  presented  by  the  Power 
Service  Corporation,  as  reflected  in  Exhibit  No.  62, 
— I  will  withdraw  that, — I  call  your  attention  now 
to  Plaintiff's  Exhibit  No.  51,  which  purports  to  be 
a  progress  schedule.  I  will  ask  you  to  examine  that 
and  ask  you  if  you  have  any  information,  or  any 
recollection  of  having  the  progress  schedule  ap- 
proved by  your  office? 

A.  I  never  saw  this  progress  schedule  prior  to 
here  in  San  Francisco. 

Q.  Then  you  cannot  say  at  this  time  whether  or 
not  the  items  appearing  on  the  segments  included  in 
Exhibit  No.  51  are  reflected  on  Exhibit  No.  62  in  a 
general  w^ay? 

A.    I  assume  that  they  are  reflected  here  on  ex- 
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hibit  No.  62.   Now,  without  making  an  examination 
of  the  entire  i)rogress  schedule, — the  only  ones  that 
we  have  are  approved  progress  schedules. 

Q.  And  that  is  in  the  form  covered  by  Exhibit 
No.  62?  A.     Yes,  sir. 

Q.     Now,  just  answer  my  other  question. 

A.    What  was  that? 

Q.     As  to  the  purpose  of  a  progress  schedule. 

A.  A  progress  schedule  is  usually  prepared  to 
cover  the  various  segments  of  work  involved  in  any 
contract.  These  segments  are  broken  down  into 
items,  or  amounts,  in  relation  to  the  segments  as  a 
whole,  or  in  relation  to  the  particular  job,  or  proj- 
ect, and  combined  the  number  of  segments  serve  to 
create  a  unit  as  a  whole,  or  a  complete  contract.  On 
each  item  there  is  a  proposed  definite  period  of 
time  in  which  they  propose  to  install,  or  to  perform, 
a  certain  piece  of  work.  If,  for  example,  one  item 
would  require  ten  days,  the  second  item  twenty 
days,  and  the  third  item  may  require  thirty  days, — 

Q.  (Interposing) :  You  simply  estimate  these 
times  for  doing  the  work,  or  that  particular  j)art 
of  the  contract? 

A.  Yes;  but  it  does  not  necessarily  mean  that 
you  have  to  start  a  certain  segment  on  a  certain 
day,  simply  because  you  have  marked  that  on  your 
Ijrogress  schedule,  because  conditions  may  vary 
throughout  the  contract,  and  you  may  find  it  to 
your  advantage  to  start  one  segment  on  one  date, 
and  another  on  a  date  different  than  shown  on  the 
supposed  schedule. 
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Q.  The  piu'i^ose  is  to  outline  a  x>roposed  lolan 
of  operation? 

A.  A  proposed  plan  of  operation,  and  procedure, 
and  for  the  purpose  of  securing  payment  on  a 
monthly,  or  weekly,  estimate,  as  agreed  upon. 

Q.  How  would  the  amount  of  money  which  was 
payable  to  [803]  the  plaintiff  in  this  action,  in  con- 
formity with  the  contract,  be  determined  by  refer- 
ence to  the  progress  schedule? 

A.  Well,  you  would  take  the  different  items  on 
w^hich  a  price  is  placed  for  the  installation  of  that 
item, — 

Q.  (Interposing)  :  Is  each  item  on  that  progress 
schedule,  or  group  of  items,  that  are  carried  under 
anyone  of  the  segments,  is  there  a  price  reflected 
on  the  righthand  side  of  that  exhibit? 

A.     Yes ;  on  this  Exhibit  No.  62. 

Q.  And  is  that  for  the  purpose  of  determining 
the  amount  due  the  contractor  under  each  segment? 

A.  Well,  it  is  set  out  to  represent  one  hundred 
per  cent  of  that  item,  and  payments  are  based  upon 
the  progress  schedules,  that  is,  based  upon  the  dif- 
ference between  the  previous  payments  as  reported 
by  the  previous  percentage  shown  of  completion.  If 
that  is  not  clear,  let  me  say  it  is  represented  by  the 
diff'erence  between  the  previous  percentage  of  com- 
13letion,  and  the  percentage  of  completion  at  the 
next  date  of  submission. 

Q.  And  that  would  be  starting  with  the  date  the 
contract  got  mider  way,  the  first  payment  would  be 
made  in  a  month,  or  a  week,  or  two  weeks,  or  what- 
ever time  was  agreed  upon  and  had  elapsed? 
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A.     That  is  correct. 

Q.  To  determine  how  much  money  the  contrac- 
tor would  get,  [804]  what  reference  is  made  to  the 
schedule  to  determine  that  ? 

A.  Well,  if  a  particular  item  shows  twenty  per 
cent  completion,  you  would  be  paid,  or,  rather,  the 
contractor  would  be  paid  twenty  per  cent  of  the 
amount  shown  on  the  right  hand  column  of  the  ex- 
hibit as  to  that  particular  item. 

Q.  Then  that  amount  Avas  the  amount  for  one 
hundred  per  cent  completion  as  set  opposite  the 
item? 

A.  That  is  correct,  if  one  month  would  show 
twenty  per  cent  completion,  and  the  next  month 
would  show  forty  per  cent,  then  the  contractor 
would  be  paid  forty  per  cent,  less  the  twenty  per 
cent  shown  previously,  less  any  retainage. 

Q.  It  requires  a  certain  percentage  to  be  held 
back? 

A.  Well,  I  am  not  so  sure  that  this  contract 
called  for  i-etaining  any  percentage.  It  may  have, 
however. 

Q.  At  any  rate,  when  you  say  ^'retainage,"  you 
mean  certain  amounts  held  back  which  finally  would 
be  paid  to  the  contractor? 

A.  That  is  right.  It  would  be  paid  after  the 
completion  of  the  contract. 

Q.  With  reference  to  the  boilers, — the  construc- 
tion of  the  boilers  as  indicated  on  the  construction 
schedule,  Exhibit  No.  62,  can  you  determine  from 
that  the  amount  of  money  that  the  xilaintiff  alio- 
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cated  for  the  completion  of  ])oiler  No.  1,  ])oiler  No. 

2  and  boiler  No.  3?  A.    Yes,  sir.  [805] 

Q.  Now,  what  is  that  figure  with  reference  to 
the  first  boiler?  Just  identify  boiler  No.  1,  and  tell 
us. 

A.  Well,  boiler  No.  1  of  the  steam  generating 
unit,  as  shown  mider  segment  No.  3  of  this  exhibit, 
the  proposed  cost  of  the  entire  unit,  including  all 
the  items  of  the  segments,  is  $59,850.00. 

Q.  Is  there  an  item  there  that  covers  the  boilers 
and  tubes, — and  in  connection  with  that  question,  I 
want  to  call  to  your  attention  the  chart  that  the 
plaintiff  has  offered  in  support  of  its  claim  of  dam- 
age through  loss  of  efficiency  in  the  three  opera- 
tions; the  three  operations  are  the  operations  in 
comiection  with  the  completion  of  the  boilers,  tubes 
and  water-wall  headers. 

Mr.  Watts:  I  am  frank  to  say  if  that  is  intended 
as  a  question  I  could  not  answer  it  myself.  Possibly 
my  client  could.  I  am  referring  now  to  Exhibit  60, 
and  for  example,  Mr.  Borst's  work  covers  all  of 
that  work  which  has  been  referred  to  as  segment 
No.  1.  There  are  eight  classifications  of  work,  plus 
I)art  of  the  piping  that  was  not  covered. 

The  Court:  Does  this  chart  go  to  the  loss  of  ef- 
ficiency, the  first  operation  as  to  boiler  No.  1,  the 
second  operation  as  to  boiler  No.  2  and  the  third 
as  to  boiler  No.  3? 

Mr.  Gibson:  I  think  that  goes  to  the  actual  con- 
stiuetion  or  operation  on  the  boilers,  and  not  the 
tubes,  water-walls  [806]  and  headers  in  which  the 
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question  of  delay  in  delivery  of  materials  was  con- 
cerned, and  not  the  question  of  the  completion  of 
the  boiler  itself.  Of  course,  the  water-walls,  tulles 
and  drums  as  contended  by  the  jjlaintiff  being  de- 
layed prevented  these  boilers  from  ])eing  finished 
and  caused  a  loss  of  efficiency.  Now,  I  understand 
this  exhibit  covers  the  whole  boiler. 

Mr.  Watts.  That  is  right.  This  chart  which  is 
hanging  on  this  board  (indicating),  and  referred  to 
by  the  Court,  is  simx)ly  an  enlargement  of  my  Ex- 
hibit No.  62,  or  a  portion  of  it,  the  latter  part  of 
that  exhibit,  which  is  now  in  evidence. 

Q.  (Mr.  Gibson,  continuing) :  Mr.  Joslin,  from 
your  analysis  of  the  progress  schedule  in  connection 
with  your  recitals,  by  way  of  explanation  of  the 
charts  which  are  offered  in  evidence,  as  to  the  time 
of  completion  of  the  work,  and  the  time  when  the 
work  could  have  been  completed  if  the  progress 
schedules  had  been  maintained  by  the  plaintiff,  is 
it  your  opinion  that  this  contract  as  a  whole  could 
have  ])een  completed  so  far  as  the  plaintiff  is  con- 
cerned, by  November  10th,  or  November  15th,  or 
either  of  those  dates'?  A.     It  is. 

Q.  With  reference  to  either  of  those  dates,  is  it 
your  opinion  that  it  could  have  been  completed  by 
November  10th  ? 

A.  I  maintain  that  the  job  could  have  been  com- 
pleted with  [807]  a  sufficient  force  of  men  by  No- 
vember 10th. 

Q.  Then,  as  a  matter  of  course,  with  the  addi- 
tional five  days  there  would  ])e  no  reason  to  have  so 
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much  overtime  to  finish  the  jol)  by  the  fifteenth  of 

November  ? 

A.  It  would  practically  have  eliminated  over- 
time entirely,  that  other  five  days. 

Q.  From  your  examination  of  the  schedule  and 
your  knowledge  of  the  work  that  went  on  by  the 
Power  Service  Corporation,  what  is  your  opinion 
as  to  what  caused  the  failure  to  complete  this  work 
by  either  November  10th  or  the  15th? 

]\Ir.  Y^atts:  I  object  to  that  as  calling  for  a  con- 
clusion of  the  witness,  and  it  is  argmnentative,  if 
the  Court  please. 

The  Court:     He  may  answer. 

A.  The  primary  reason  was  the  lack  of  sufficient 
force  of  men,  most  of  which  could  be  laid  to  the 
insufficient  nmnber  of  bricklayers,  insufficient  num- 
ber of  insulation  men  for  the  pipe  covering,  insuf- 
ficient number  of  pipefitters,  and  insufficient  num- 
))er  of  millwrights.  The  boilers  were  completed  and 
I  would  not  say  there  was  an  insufficient  number 
of  boilermakers. 

Mr.  Gibson:  Mr.  Borst  stated  that  there  were 
numerous  shortages  in  comiection  with  materials 
required  to  [808]  complete  the  performance  of  their 
contract. 

The  Court:  Isn't  it  agreed,  gentlemen,  that  these 
shortages  are  not  material,  and  that  they  did  not 
delay  the  construction  of  this  project? 

Mr.  Watts:     We  admit  that,  your  Honor. 

The  Court :  I  think  it  is  admitted,  and  has  been 
several  times,  that  no  delay  was  caused  by  any 
shortage  except  of  water-wall  tubes  and  headers. 
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Mr.  Watts:  That  is  correct.  It  certainly  is. 
There  is  no  claim  by  either  party. 

Mr.  Scholz :  By  either  party, — what  do  you  mean 
by  that,  Mr.  Watts? 

Mr.  Watts:  I  mean  that  Mr.  Joslin  nor  us  claim 
that  this  shortage,  if  there  was  a  shortage  of  any 
other  materials,  caused  any  delay. 

The  Court:  There  is  no  claim  by  the  plaintiff 
that  these  other  materials  were  not  there  in  good 
time. 

Mr.  Sholz:  I  understand  that  it  is  admitted  and 
stipulated  that  the  alleged  delay  was  due  only  to 
the  shortage  of  tubes  and  headers,  if  any,  and  by 
that  we  don't  want  to  stipulate  that  there  was  a 
delay  due  to  any  shortage. 

The  Court:  I  understand  the  only  contention  of 
the  plaintiff  is  that  the  damage  was  caused  because 
all  of  [809]  the  water  tubes  and  headers  were  not 
delivered  on  time. 

Q.  (Mr.  Gibson,  continuing) :  Calling  your  at- 
tention to  Exhibit  No.  4,  which  has  been  admitted, 
do  you  remember  of  having  seen  that  letter,  which 
I  presume  was  received  by  your  office,  that  is,  the 
original  was*? 

A.    Yes;  I  remember  the  letter. 

Q.  As  of  July  26th,  1944,  had  an  approved 
progress  schedule  been  presented  and  approved  by 
you,  or  the  A.-E.-M.'? 

A.     Not  to  my  knowledge. 

Q.    Not  to  your  knowledge?  A.    No. 

Q.     Is  it  your  recollection,  or  j^our  knowledge, 
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that  the  progress  schedule  as  finally  i^resented  was 

approved  on  what  date? 

A.     I  believe  it  was  on  August  22nd,  1944. 

Q.  That  does  not  mean  that  August  22nd  was 
the  date  upon  which  the  Power  Service  Corporation 
presented  it? 

A.     I  don't  know  when  they  presented  it. 

Q.  With  this  letter  of  July  26th  in  your  pos- 
session, would  it  have  been  possible  for  you  with 
the  knowledge  you  had  to  determine  what  tubes 
were  required  by  the  Power  Service  Corporation  to 
be  delivered  by  August  1st,  August  8th,  and  August 
15th,  or  any  other  time!  [810] 

A.  No;  it  would  not,  and  I  could  not  form  any 
conclusion  on  that.  It  could  be  that  they  wanted  all 
of  the  tubes. 

Q.  Assuming  all  of  the  tubes  are  included  by 
that,  does  that  comply  with  the  requirement  of  the 
contract  as  to  requisitions? 

A.    No;  it  does  not. 

Q.  Would  that  letter  give  you  any  assistance  in 
applying  to  the  A.-E.-M.,  or  to  any  other  agency 
for  aid  in  procuring  tubes?  Would  it  be  any  in- 
formation upon  which  you  could  go  to  ask  for 
tubes  as  requested  in  the  general  terms  of  the 
letter? 

A.  The  only  information  that  would  give  me 
would  be  notice  that  I  would  expect  a  requisition  to 
follow, — to  follow  that  letter,  in  w^hich  specific  tubes 
would  be  requisitioned. 

Q.     Do  you  have  any  recollection  as  to  when  you 
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received  your  first  requisition  for  tubes,  or  when 

your  office  received  the  first  requisition  for  tubes? 

A.  If  my  memory  serves  me  correctly,  it  ^vas 
August  19th,  1944. 

Q.     You  said  August  19th?  A.     Yes,  sir. 

Q.     That  was  the  date  of  the  requisition? 

A.  Yes,  that  is,  if  my  memory  serves  me  cor- 
rectly, it  [811]  was  the  date. 

Q.  I  call  your  attention  now  to  a  carbon  copy 
of  requisition  dated  August  19th.  It  is  material 
requisition  No.  26,  addressed  to  Cory,  Joslin  & 
Macnsons,  and  consisting  of  a  number, — no;  con- 
sisting of  two  pages,  and  is  a  part  of  plaintiff: 's 
Exhibit  No.  20.  I  will  ask  you  if  that  is  the  docu- 
ment that  you  were  talking  about,  and  were  at- 
tempting to  recall,  or  did  recall? 

A.     That  is  the  one;  yes,  sir. 

Q.  Prior  to  the  receipt  of  this  requisition  in 
which  certain  items  are  specified, — will  you  just 
read  a  few  of  those,  Mr.  Joslin? 

A.  Yes.  First,  there  is  three  each  F-4-R-L  three 
inch  by  twenty-hundredths  furnace  tubes, — these 
were  all  in  relation  to  furnace  tubes. 

Q.     And  no  water-wall  tubes? 

A.     That  is  right. 

Q.  Is  there  anything  in  this  requisition  No.  26 
that  refers  to  water-wall  tubes,  if  you  can  deter- 
mine? 

A.  No;  I  see  no  reference  to  water-wall  tubes, 
other  than  the  fact  that  they  are  mentioned  in  this 
requisition. 
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Q.  You  mean  by  that  in  the  first  paragraph,  but 
not  under  the  list  of  items  requested? 

A.     In  the  first  paragraijh,  yes.  [812] 

Mr.   Gibson:     The  requisition  reads  as  follows, 
after  the  address  and  date,  and  the  subject, — the 
requisition  is  for  the   attention  of  Mr.   Ralph  J. 
Jung : 
' '  Gentlemen : 

"As  a  matter  of  record  we  wish  to  confirm  our 
verbal  advice  on  the  shortage  of  water-wall  tubes 
for  boilers  No.  1,  No.  2  and  No.  3.  The  tubes  were 
found  to  be  short  on  July  14th,  1944,  and  the  matter 
discussed  with  Major  Matthews,  Captain  Overesh, 
Mr.  D.  C.  Smith  of  Lozier,  Broderick  &  Gordon, 
and  Mr.  Ralph  J.  Jung  of  Cory,  Joslin  &  Macnsons. 

"These  tubes  to  be  furnished  by  Combustion  En- 
gineering Company  are  as  follows, — " 

And  then  it  lists  the  items  to  which  reference 
has  been  made. 

Q.  (Mr.  Gibson,  continuing)  :  Are  those  the  items 
you  referred  to,  Mr.  Joslin? 

A.  Yes.  I  might  explain  further  that  these  tubes 
may  have  been  on  requisition  before,  and  on  previ- 
ous requisitions  as  furnace  tubes,  and  the  plaintifl: 
may  have  taken  this  off  some  information  that  he 
secured,  and  the  tubes  listed  here  may  not  have 
been  furnace  tubes. 

Q.  They  are  indicated  as  furnace  tubes,  but  they 
may  have  been  water-wall  tubes;  is  that  right? 

A.  Yes ;  they  could  have  been  tubes  that  related 
to  tJuit  particular  operation.  [813] 
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Q.  Was  that  the  first  real  requisition  under  the 
contract  from  the  plaintiff  to  furnish  materials  in 
reference  to  the  boilers, — particularly  with  refer- 
ence to  the  tubes'? 

A.    Received  by  our  office;  yes,  sir. 

Q.  In  connection  with  the  erection  of  the  three 
boilers,  do  you  know  how  many  furnace  tubes  would 
be  required  by  the  three  furnaces  and  the  erection 
of  the  boilers? 

A.  Combined  furnace  and  boiler  tubes  would  be 
about  thirteen  hundred  and  thirty  per  boiler, — ap- 
proximately four  thousand  for  the  three  boilers. 

Q.    And  the  water- wall  tubes  ? 

A.  About  seven  hundred  fourteen  water-wall 
tubes. 

Q.    For  the  three  boilers?  A.    Yes,  sir, 

Q.  So  that  the  actual  shortage  would  not  pre- 
vent the  commencement  of  the  installation  at  any 
time  projDosed,  or  contemplated,  by  the  plaintiff? 

A.  No;  the  operations  would  be  the  supporting 
steel, — was  the  first  operation;  the  drmns,  the  sec- 
ond operation;  the  furnace  boiler  tubes  and  baffles 
the  third  operation;  and  the  water-wall  tubes,  the 
fourth  operation,  at  which  time  progress  could  be 
maintained  on  all  three  boilers. 

Q.  Do  the  progress  charts  show  that  progress 
was  being  made  during  that  period  of  time?  [814] 

A.  The  progress  charts  show  that  progress  was 
being  made  on  three  boilers,  with  the  exception  of 
one  week  on  boiler  No.  2, — the  progress  I  am  re- 
ferring to  involves  the  tubes, — on  boiler  No.  2  be- 
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tween  September  Sth  and  September  15th;  there 
was  no  operation  on  boiler  No.  2  at  that  time,  but 
progress  was  had  on  boiler  No.  3,  and  between  those 
dates  the  work  had  been  completed  on  boiler  No.  1. 

Q.  Calling  your  attention  to  requisition  No.  22 
in  exhibit  No.  20,  which  is  dated  August  17th,  1944, 
and  is  addressed  to  Cory,  Joslin  &  Macnsons,  which 
was  prior  to  the  exhibit  which  has  just  been  shown 
to  you,  now,  Mr.  Joslin,  do  you  recall  liaving  re- 
ceived that,  or  seeing  it  after  it  was  received  in 
,  your  office  ?  A.     Yes ;  I  saw  this. 

f      Q.     Among  other  things,   what   does  that   cover 
with  reference  to  tubes? 

A.  It  covers  various  items,  including  water- 
wall  tubes. 

Q.  Does  it  indicate  from  what  source  the  requi- 
sition,— or,  rather  the  information  jDut  in  the  re- 
quisition was  compiled  from? 

A.  Yes,  it  indicates  that.  It  says:  "We  hereby 
confirm  the  following  list  of  Combustion  Engineer- 
ing Company  material  shortages  which  was  given 
to  Mr.  Neubauer  of  Hercules  on  August  11th,  1944, 
bv  ^Ir.  Elmer  Bennett,  erector  of  the  Combustion 
[815]  Engineering  Company.'' 
il     Q.     And  then  follows  what? 

A.     Then  follows  the  list  of  tubes. 

Q.     After  that  list  there  is  also  another  list? 

A.  Yes;  after  that  list  there  is  another  list, 
"The  following  list  of  Combustion  Engineering 
Couipany  tube  shortages  was  given  to  Mr.  Neubauer 
of   Hercules   on   August   5th,   1944  by   Mr.   Elmer 
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Bennett,  the  Combustion  erectoiv'  and  then  there 

is  a  list  of  tubes. 

Q.  And  that  requisition  —  the  first  paragi'aph 
starts  out  with  a  clause  indicating  that  this  list 
was  furnished  by  someone  else  ? 

A.  That  is  right.  This  was  not  a  result  of  any 
iuA^entory. 

Q.     Will  you  just  read  it? 

A.  Yes.  ''Gentlemen:  We  hereb}^  confirm  the 
following  list  of  Combustion  Engineering  Company 
material  shortages  which  was  given  to  Mr.  Xeu- 
bauer  of  Hercules  on  August  11th,  1944,  by  Mr. 
Elmer  Bennett,  Erector  of  the  Combustion  En- 
gineering Company. ' ' 

Q.  And  this  is  requisition  No.  22,  which  was 
the  first  you  received  on  this  matter — you  were 
in  error  as  to  the  19th  of  August  being  the  date? 

A.     Yes. 

Q.  This  requisition  does  not  purport  to  be  a 
result  of  [816]  any  inventory  taken  by  the  plain- 
tiff as  to  actual  materials  being  absent,  or  any  ma- 
terial on  the  site?  A.     No;  it  does  not. 

Q.  Until  you  had  a  list  and  requisition  in  your 
possession  was  there  anything  that  you  could  do 
in  expediting  the  materials  involved  in  that  requisi- 
tion of  August  17th,  covering  the  items  involved 
in  that  particular  requisition? 

A.  Until  we  received  this  requisition  there  was 
nothing  that  we  could  do  toward  expediting  the 
materials,  no,  sir ;  not  until  we  received  the  requisi- 
tion stating  what  they  wanted. 
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Q.  In  your  opinioii,  did  this  requisition  of  Aug- 
ust 17th  eomj:)!}^  with  the  terms  of  the  contract  as 
to  giving-  sufficient  details  to  identify  the  equip- 
ment— was  it  within  the  terms  of  the  conti'act? 

A.  I  would  say  it  Avould  he  within  the  terms 
of  the  contract,  if  that  information  could  be  de- 
veloped from  the  requisitions. 

Q.  It  does  not  make  any  dilference  whe]*e  the 
information  comes  froin,  if  it  sufficiently  describes 
the  articles  wanted  to  enable  your  force  to  take 
ste])s  to  procure  the  materials? 

A.     Yes,  sir;  that  is  right. 

Q.    As  compared  to  the  letter  of  July  26th, — 

A.  (Interposing:)  I  don't  think  there  is  any 
comparison,  or  any  connection,  between  the  two. 
The  last  was  a  requisition,  and  we  certainly  could 
]iot  order  on  the  first  one.  [817] 

Q.  During  the  full  course  of  your  operations 
with  the  ])laintiff  in  the  performance  of  his  con- 
tract, did  you  aud  your  force  under  your  direction 
cooperate  to  try  and  obtaiii  the  materials  requisi- 
tioned by  them  as  rapidly  as  the  materials  could  be 
procured  ? 

Mr.  AVatts:  I  object  to  that.  I  think  that  calls 
for  a  conclusion.  Let  him  state  what  was  done. 

The  Court:     I  think  I  will  let  him  answer. 

A.     We  most  certainly  did. 

Q.  At  the  time  the  requisition  dated  August  17th 
arrived  were  you  at  that  time  at  Sunflower? 

A.  That  I  am  not  sure  of.  I  was  at  Sunflower 
in  August  prior  to  the  twelfth,   but   I   left   Sun- 
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tiower  for  a  trip  to  Mimieapolis  and  returned  to 
Sunflower.  The  exact  date  of  the  trip  to  Minnea- 
apolis  and  the  date  of  my  return  to  Sunflowei'  I 
an)  not  i)ositive  about. 

Q.  If  there  is  an  exhibit  signed  by  you  about 
the  12tli  of  August  would  that  have  been  signed 
at  Sunflower,  if  it  is  headed  Sunflower? 

A.    Yes,  sir. 

Q.  Another  letter  in  which  you  replied  to  Mr. 
Wedlick,  with  reference  to  the  Fegles  Construction 
Company's  letter — it  indicates  on  the  letter  head 
which  is  dated  Aug.  28  that  it  came  from  San  Fran- 
cisco. Was  that  letter  sent  from  San  Francisco? 

A.     That  letter  was  sent  from  San  Francisco. 

Q.  The  contract  in  this  case  has  a  clause,  being 
Article  Sixteen  of  the  contract — the  formal  contract 
itself,  it  is  on  page  8-F,  and  is  as  follows:  ''This 
subcontract  shall  be  subject  to  the  written  api)roval 
of  the  A-E-M,  and  the  Contracting  Officer^  and 
sliall  not  be  binding  until  so  a])j)roved."  Have  you 
any  exj)lanation  as  to  the  })ur])ose  of  that  clause? 

A.  All  contracts  were  subject  to  the  approval 
of  the  Contracting  Officer  at  Sunflower.  No  con- 
tract could  be  let  without  his  prior  approval  on 
the  work  covered.  The  contracting  officer  would  not 
be  presented  with  the  contract  for  approval  prior 
to  the  time  it  had  been  approved  by  the  A-E-M, 
therefore  the  wording  is,  ''This  contract  shall  be 
subject  to  the  written  approval  of  the  A-E-M, 
and  the  contracting  officer,  and  shall  not  be  binding 
until  so  approved.''  It  means  that  it  shall   be  ap- 
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proved  by  the  A-E-^I,  and  submitted  to  the  con- 
tracting officer  for  his  approval. 

Q.  The  presentation  of  this  contract  for  signa- 
ture to  the  Power  Service  Corporation  was  by  letter 
of  transmittal  on  July  14th  in  which  they  were 
directed  to  sign  it.  Now,  before  it  was  returned 
was  that  approval  of  it  given  by  the  A-E-M,  or 
was  that  later? 

A.  It  would  have  to  have  been  axjproved  by  the 
A-E-M,  and  [819]  the  contracting  officer  prior  to 
the  mailing  of  it  to  the  Power  Service  Corpora- 
tion. 

Q.  The  purpose  of  holding  back — the  written 
ai:)proval  of  the  formal  contract — strike  that,  please. 
1)0  you  have  any  explanation  as  to  what  the  plain- 
tiff must  do  at  the  time  of  signing  that  conti'aet 
to  show  his  accejitance  and  compliance? 

A.     I  don't  quite  get  the  question. 
I     Q.    I  will  put  it  this  way,  Mr.  Joslin:  At  the 
time  of  the  filing,  do  they  require  that  the  plaintilf 
furnish  a  type  of  bond  to  the  Government,  a  per- 
formance bond? 

A.  A  bond  is  called  for  in  the  specifications, 
and  would  have  to  be  supplied  by  the  jjlaintilf, 
and  that  bond  would  have  to  be  approved  by  the 
A-E-M,  or  the  contracting  officer,  or  both,  before 
the  contract  could  be  finally  signed,  but  the  mailing 
of  the  contract  would  comply  with  the  award,  and 
the  contract  would  be  in  force  pending  the  final 
approval  of  the  bond. 

Q.     Calling   your   attention   to   page    1-17,    sub- 
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division  2-01,  I  will  read  it  to  you:  "Order  of 
work.  The  work  shall  be  carried  on  at  such  loca- 
tions and  in  such  order  of  precedence  as  may  be 
found  necessary  by  the  constructor.  The  location 
and  limits  of  the  work  to  be  done  shall  be  plainly 
indicated  by  the  constructor. 

''B.  The  subconstructor  will  be  required  to  con- 
duct [820]  the  work  in  such  manner  that  other 
work  in  j^rogress  will  not  be  unduly  dela3^ed.  He 
shall  cooperate  and  work  harmoniously  with  other 
contractors  at  the  site  to  the  end  that  all  of  the 
w^ork  may  be  completed  as  expeditiously  as  pos- 
sible." Particularly  the  first  paragraph  which  1 
read,  does  that  authorize  you  as  the  constructor 
to  vary  the  conditions  and  the  actual  performance 
schedule  with  reference  to  the  beginning  and  the 
conii)leting  of  any  item  of  the  proposed  progi'ess 
schedule  ? 

A.  Do  I  understand  you  to  ask  if  we  had  that 
authority  ? 

Q.    Yes.  A.     Yes,  sir. 

Q.  The  progress  schedule  as  proposed  by  the 
plaintiff,  and  accepted  by  the  A-E-M,  and  approved 
by  the  Area  Engineer  as  to  completing  certain 
segments  which  were  to  be  done  on  certain  dates, 
or  to  be  commenced  on  certain  dates,  is  there  any- 
thing about  that  that  is  inflexible? 

A.  No;  it  was  within  our  authority  to  change 
the  work  order  of  the  Power  Service  Corporation, 
if  in  our  opinion  it  was  necessary  to  do  so. 

Q.     With    reference    to    th(^    cliange    oi'ders    for 
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items  of  work,  did  the  defendant,  or,  rather,  the 
plaintiff,  in  his  examination  state  that  it  was  not 
necessary  to  increase  the  time  for  the  modification 
because  all  of  the  work  could  be  [821]  done  simul- 
taneously with  other  work  in  the  contract — now, 
assuming  that  was  true,  and  he  did  so  testify,  was 
it  possible  that  this  could  be  done  in  view  of  the 
nature  of  the  change  orders'? 

A.  You  mean  could  it  have  been  done  before 
NoA'emljer  10th,  the  period  they  claim,  and  they 
refused  to  take  the  extra  tune  because  they  clauned 
they  could  have  done  both  the  main  contract  and 
the  modification.  Now,  it  is  difficult  for  me — 

Q.  (Interposing:)  Can  that  answer  be  yes  or 
no  ''I  A.     No. 

Q.    Why? 

A.  I  do  not  understand  how  a  change  order 
issued  in  the  latter  i^art  of  November  or  fore  i)art 
of  December  could  be  completed  prior  to  Novem- 
ber 10th. 

Q.  I  am  reading  now  from  page  6-1  of  the 
contract,  subdivision;  6-02,  under  subparagraph 
one,  the  following  clause  (c) :  *'In  general  it  is  in 
the  intention  and  purpose  of  this  subcontract  to 
provide  for  the  completion  of  Power  House  No.  1 
in  its  entirety,  starting  with  the  structure  in  its 
existing  stand-by  status,  performing  all  work  and 
doing  all  things  necessary,  except  as  specifically 
specified  to  be  done  by  others,  and  finishing  with 
a  comi)]eted  power  plant  ready  for  the  acceptance 
and  oijeration  in  accordance  with  the  full  intent 
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of  the  x)lans  and  these  specifications.  Various  [822] 
units  of  the  work  are  as  of  the  date  of  this  sub- 
contract in  varying  stages  of  completion.  The  fact 
that  one  imit  has  been  carried,  by  others,  to  a 
greater  degree  of  completion  than  other  similar 
adjacent  units  is  not  to  be  construed  to  mean  tliat 
additional  work  will  be  performed  by  others  on 
such  similar  units."  Now,  in  conformity  with  the 
first  part  of  that  clause,  did  the  Power  Service 
Corporation,  with  the  exception  of  the  items  that 
were  eliminated  from  their  contract,  did  they  com- 
plete their  contract  within  the  time  specified  in 
the  contract?  A.    No. 

Mr.  Watts:  During  the  intermission  I  have 
talked  with  counsel  and  asked  if  they  would  mind 
if  we  put  Mr.  Borst  on  the  stand  at  this  time  to 
answer  the  tw^o  questions  that  were  held  over,  for 
the  reason  that  he  would  like  to  go  home  tonight, 
if  the  Court  can  release  himf 

The  Court:  If  it  is  agreeable  with  counsel,  he 
may  take  the  stand  and  then  he  may  be  excused. 

Mr.  Gibson :    It  is  agreeable  with  us. 

Mr.  Scholz:    Yes;  that  is  agreeable  with  me. 
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W.  LYLE  BORST, 

recalled  as  a  witness  on  behalf  of  the  plaintiffs, 
having  been  previously  duly  sworn,  testified  as 
follows : 

Further  Cross  Examination 

By  Mr.  Gribson: 

Q.  One  of  the  questions  was  on  what  date  you 
had  the  greatest  nvunber  of  boilermakers  as  dis- 
tinguished from  helpers,  what  date  that  was,  and 
what  was  the  nmnber  of  men  .^ 

A.  On  the  third  of  October,  1944,  we  had  a 
total  number  of  thirty-six  boilermakers  proper, 
which  did  include  the  boilermaker  superintendent. 

Q.     The  superintendent,  lead  men  and  foremen? 

A.     Yes. 

Q.  The  foremen,  lead  men,  superintendent  and 
boilermakers,  as  distinguished  from  helpers? 

A.     Yes,  sir. 

Q.     That  was  on  October  third? 

A.     Yes,  sir. 

Q.    A  total  of  thirty-six?  A.     Yes,  sir. 

Q.  The  other  question  was,  over  the  period  of 
time  from  the  sixth,  or  possibly  from  the  thirteenth 
of  August,  how  many  names  of  the  boilermakers 
that  you  lost  oft'  your  payroll  by  voluntary  re- 
linquishment as  distinguished  from  your  termina- 
tion [824]  of  their  work? 

A.     I  fomid  there  were  four  men,  Mr.  Biggs — 

Q.  (Interposing:)  Give  the  names,  will  you  Mr. 
Borst? 
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A.  Mr.  Biggs,  Mr.  Napier,  Mr.  Robertson,  and 
Mr.  Armoto. 

Q.  There  was  a  question  in  my  mind  as  to  Mr. 
(ireen? 

A.     I   liaven't  Mr.   Green  shown  imder  that. 

Q.  We  have  Mr.  Green,  but  I  ruled  him  out  as 
not  being  under  this  heading.  Does  your  record 
show  when  he  terminated?  A.     No,  sir. 

Q.  Then  we  agree  on  the  four,  and  possibly 
Mr.  Green,  which  would  be  the  fifth? 

A.    Yes. 

Mr.   Gibson:     That   is   all. 

Mr.  Watts:    That  is  all.  I 

The  Court :    Then  this  witness  may  be  excused  ? : 

Mr.  Gibson:    I  have  no  further  need  for  hun. 

Mr.  Watts:    Then  he  will  leave  tonight. 
(Witness  excused.) 

WILLIAM  EDWARD  JOSLIN, 

recalled  as  a  witness  on  behalf  of  the  defendants, 
having  been  previously  sworn,  testified  as  follows: 

Direct  Examination  (Continued) 

By  Mr.  Gibson: 

Q.  The  break-down  that  we  were  talking  about 
right  after  [825]  we  resumed  after  the  adjourn- 
ment at  two  o'clock  shows  certain  sums  allocated 
for  certam  phases  of  the  work?  A.     Yes,  sir. 

Q.  Now  then,  have  you  analyzed  that  progress 
schedule  as  it  has  relation  to  this  chart  which  is 
an  enlargement  of  part  of  exhibit  of  No.  65? 
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A.    Yes,  sir. 

Q.  Will  you  explain  the  di:fference  in  your  an- 
alysis from  the  analysis  of  the  plaintiff  in  claiming 
a  loss  of  efficiency? 

A.  Yes,  sir;  I  will.  To  me  this  one  hundred  per 
cent  (indicating)  on  enlargement  of  exhibit  No. 
65,  represents  the  cost  of  the  first  boiler,  and  this 
figure  one  hundred  and  five  per  cent  is  fiexible, 
that  is  a  fiexible  figure  and  it  could  be  seventy-five 
per  cent,  or  it  could  be  one  hundred  fifty  per  cent, 
depending  on  the  accuracy  of  the  estmiate  of  the 
contractor.  A  contractor  may  figure  the  cost  of  a 
unit  at  one  hundred  per  cent,  and  his  figure  may  be 
the  actual  cost.  Again  he  may  figure  it  at  a  certain 
figure  of  so  many  dollars,  and  it  may  be  more,  or 
it  may  be  less;  so  this  is  variable.  It  could  be  off 
considerable  if  his  estmiate  was  oft*.  It  could  be  one 
hundred  per  cent,  if  the  estimate  on  the  unit  work 
was  accurate.  If  his  estunate  was  low  it  could  be 
one  hundred  and  twenty-five  per  cent.  If  [826]  his 
estunate  is  high  it  could  represent  only  seventy- 
five  per  cent,  or  any  other  percentage.  Now,  this 
is  important  on  this  unit,  because  it  represents  the 
same  cost  on  No.  2  that  the  contractor  spent  on 
No.  1,  and  this.  No.  3,  or  the  third  operation  like- 
wise shows  that  the  cost  on  No.  3,  or  the  third, 
was  the  same  cost  as  experienced  on  the  first  and 
second  operations.  Now,  this  was  not  a  sequence 
operation.  The  progress  schedule,  which  is  repre- 
sented by  exhibit  No.  62,  shows  that  simultaneous 
operations  were  to  be  carried  out  on  these  three 
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itoiiis,  or  the  three  boilers.  The  operations  were  to 
be  at  the  same  time.  According  to  their  progress 
scliedule  they  i)roposed  to  start  operation  on  the 
first  boiler  on  July  19th;  on  the  second  boiler,  on 
July  20th;  on  the  third  boiler,  on  July  25th.  That 
is  a  simultaneous  operation,  and  would  take  them 
f]'om  July  19th  to  July  25th  on  the  three  opera- 
tions. It  would  take  that  time,  possibly,  to  recruit 
a  sufficient  force  to  start  operations  on  the  three 
boilers.  As  reflected  on  their  exhibit  62,  the  plain- 
tiff has  made  an  allowance  for  No.  1,  or  the  first 
o])eration  on  this  exhibit,  in  the  amount  of — well, 
for  example  here  on  this  item,  ''tubes  drmns  and 
headers,"  he  has  an  allowance  on  this   exhibit — 

Q.  (Interposing:)  Now,  on  what  item  is  that 
again,  Mr.  Joslin? 

A.  Tubes,  drums  and  headers — in  the  amount 
of  $32,800.00.   [827]  ^ 

Q.     And  for  what  is  that? 

A.  The  installation  of  the  tubes,  drums  and 
headers. 

Q.     On  what?  f* 

A.  The  first  operation,  and  he  likewise  has  esti- 
mated this  same  amount,  $32,800.00  right  to  the 
dollar,  that  he  expects  to  charge,  and  to  be  paid, 
for  the  second  operation.  Now,  the  third  opera- 
tion, by  this  time  they  would  have  accumulated  a 
force  for  the  first  and  second  operation,  and  they 
would  distribute  the  efficiency  through  there,  and  it 
would  hardly  be  likely  thixi  they  would  be  less  effi- 
cient on  the  third  operation  than  on  the  first  two  op- 


W.  E.  Joslin,  Etc.  677 

(Testimony  of  William  Edward  Joslin.) 
crntions,  tliese  being,  as  I  say,  simultaneous  opera- 
tions, and  instead  of  decreasing  the  cost  on  the  third 
operation — and,  of  course,  I  would  assume  that  the 
operation  on  the  third  would  be  held  up  until  the 
first  two  had  progressed  sufficiently  so  that  good 
men  could  be  taken  from  these  and  put  on  the  oper- 
ation of  the  third  unit,  and  you  will  note  by  the 
exhibit  that  the  contractor  has  allowed  for  the  third 
operation  $33,400.00  as  against  $32,800  for  the  oper- 
ation on  units  one  and  two. 

Q.  He  has  allowed  more  for  the  third  boiler  than 
either  of  the  other  two? 

A.  That  is  correct.  Now,  on  this  chart  they  are 
shown  as  duplicate  items,  in  operations  one,  two 
and  three.  He  has  allowed  the  same  identical  sums 
and  percentages  for  the  three,  [828]  all  three  of 
theiii.  I  don't  understand  how  he  can  figure  any  loss 
of  efficiency  on  that. 

Q.  In  his  estimate  he  set  aside  the  same  money 
for  the  first  and  second  l)oilers,  and  a  larger  sum 
for  the  third? 
§  A.  That  is  right,  a  larger  sum  for  the  one  opera- 
tion of  setting  the  drums,  tubes  and  boilers,  for 
duplicate  operations. 

Q.  Therefore,  this  is  less  than  shown  hj  plain- 
tiff's exhibit  here? 

A.  Yes,  this  would  show  that  he  has  actually 
gained  some  efficiency  over  his  estimate  by  main- 
taining the  same  costs  that  he  did  here  and  here 
(indicating).  These  two  costs  are  set  down  as  iden- 
tical, and  this  one  larger,  and  on  this  exhibit  the 
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column  ''Units  actually  used,"  are  identical  on  all 

three  operations. 

Q.  Then  he  gained,  if  that  is  a  true  picture — 
he  gained  over  his  estimate  ? 

A.  Yes,  sir.  He  estimated  more  money  to  com- 
plete operation  No.  3,  or  boiler  No.  3,  and  with  the 
same  number  of  men  he  has  all  three  operations 
completed,  with  no  additional  cost. 

Mr.  Gibson:  Does  the  Court  understand  the 
theory  that  Mr.  Joslin  is  explaining,  by  using  the 
two  exhibits,  No.  62  and  No.  65? 

The  Court:  Yes;  I  think  I  fully  understand  it. 

Q.  (Mr.  Gibson,  continuing:)  Now,  Mr.  Joslin, 
what  was  [829]  the  steam — the  power  house  steam, 
which  was  generated?  What  was  that  to  be  used 
for?  What  was  the  purpose  of  it?  We  have  talked 
a  lot  about  it,  and  I  think  the  Court  would  like 
to  know  what  its  purpose  was. 

A.  The  steam  from  Power  House  No.  1  was 
primarily  for  the  use  in  process  work  in  manufac- 
turing explosives  at  Sunflower. 

Q.  There  has  been  testimony  in  the  record  to  the 
effect  that  some  of  the  headers — the  water-w^all 
headers  were  improperly  fabricated  with  three  and 
one-half  inch  openings  to  retain  or  accommodate 
llii'ce  iiK'li  tubes,  or  a  fraction  over  three  inches 
— I  am  not  positive  as  to  that — but  there  is 
some  testimony  to  the  effect  that  the  openings  were 
too  large,  and  that  they  were  delayed,  according  to 
the  contention   of  the  plaintiff,   a  period  of  time 
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from  some  time  in  the  latter  part  of  Septeml^er 
until  October  18th  awaiting  a  welder  from  the  Com- 
bustion Engineering  Company? 

A.  Yes,  sir;  I  believe  that  is  correct.  There  was 
such  evidence. 

Q.  Will  you  state  to  the  Court  whether  or  not 
that  was  an  error  in  fabrication  that  could  have 
been  ascertained  with  reasonable  diligence  j^rior  to 
the  time  the  plaintiff  started  actually  putting  the 
tubes  in  that  part  of  the  boiler  set-up? 

A.  Yes,  sir;  that  could  be  ascertained  prior  to 
the  time  that  you  worked  up  to  it.  There  is  a  dif- 
ference— quite  a  [830]  difference  between  three  and 
a  half  inches  and  three  inches,  particularly  if  you 
are  rolling  tubes  in  that  header.  As  I  understood  it, 
there  were  some  nine  tubes  in  that  header,  and  it 
could  have  been  discovered  prior  to  the  time  of 
working  right  up  to  it.  It  is  excusable,  and  maybe 
an  oversight — as  I  say,  an  excusable  oversight  in 
not  noticing  it  prior  to  the  time  you  worked  on  the 
header ;  but  you  should  see  it  jjrior  to  the  time  that 
you  get  right  up  to  it. 

Q.  Is  that  a  part  of  the  business,  Mr.  Joslin, 
and  is  it  considered  a  hazard  of  the  contracting 
business  that  you  may  find  at  any  time? 

A.  You  may  find  a  defect  in  any  manufactured 
equipment.  It  is  a  normal  hazard. 

Q.  Do  you  figure  that  you,  as  an  individual, 
are  responsible,  or  that  there  was  any  neglect  on 
your  part  that  brought  that  condition  about  ? 

A.     No,  sir;  absolutely  not. 


< 
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Q.  I  call  your  attention  to  Exhibit  No.  25,  which 
is  a  letter  dated  November  10th,  1944,  from  the 
Power  Service  Corporation  to  your  organization, 
Cory,  Joslin  &  Macnsons,  for  the  attention  of  Mr. 
Wedlick,  regarding  the  completion  of  Powder  House 
No.  1.  Now,  that  exhibit  No.  25  purports  to  be  a 
photostatic  copy  of  a  document.  I  will  ask  you  if 
you  have  the  original  of  that  document? 

A.     I  do.  [831] 

Q.  Now,  will  you  compare  the  lower  lefthand 
corner — the  stamp  mark,  on  the  original,  and  on 
the  photostatic  copy  and  tell  me  what  date  that 
letter  was  received  in  your  office  ? 

A.     To  the  best  of  my  knowledge  and  belief  it  ^ 
looks  like  November  21st,  1944,  but  there  is  an  im- 
print of  the  letter  ''W"  that  makes  it  very  difficult 
for  me  to  see  the  date. 

The  Court :    What  do  yovi  think  it  is,  Mr.  Gibson  ? 

Mr.  Gibson:     ''21"  or  ''27." 

Q.  (Mr.  Gibson,  continuing:)  Are  you  familiar 
with  the  contents  of  this  letter  of  November  10th '.^ 

A.     Yes,  sir. 

Q.  It  states  in  there  the  dates  on  which  the 
w^ater-wall  tubes  would  be  required,  and  also  the 
date  of  delivery,  and  the  number  of  days  late,  and 
it  also  states  in  there  that  there  was  a  delay  oc- 
casioned— I  will  read  this: 

"A  delay  was  also  occasioned  by  the  fact  that 
certain  other  water-wall  headers  on  Boiler  No.  2 
were  fabricated  in  error  and  necessitated  a  modifi- 
cation of  the  tubes  which  comiects  to  the  header. 
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Work  was  held  up  on  this  boiler  from  September 
30th  until  October  the  18th.'' 
I  ''From  the  above  it  is  api)arent  that  the  progress 
of  our  work  has  been  delayed  through  factors  be- 
yond our  control.  We,  therefore,  request  an  exten- 
sion to  our  [832]  contract  completion  date  to  De- 
cember 15th. 

"In  making  this  request  for  additional  time  of 
completion  we  do  not  waive  any  rights  which  we 
have  claim  for  additional  compensation  due  to  such 
delays.  These  claims  would  be  in  accordance  with 
the  paragraph  appended  to  the  contract  which  pro- 
vides for  such  claims." 

Is  it  your  understanding  this  was  not  received 
until  after  the  date  set  for  completion  of  the  con- 
tract? 

A.  It  is  my  contention  that  was  not  received 
until  November  21st,  not  earlier  than  November 
21st,  1944. 

Q.  And  the  final  modification  with  reference  to 
the  time  was  not  itself  disposed  of  until  long  after 
the  plaintiff  had  completed  and  left  the  area — the 
modification  which  finally  instead  of  giving  it  an 
extension,  dated  it  back  to  the  tenth  of  November? 

A.     That  is  right. 

Q.  After  the  last  clause  w^as  denied  hj  your 
organization  they  requested,  or  a  request  was  made, 
to  date  the  completion  date  back  to  November  10th? 

A.     That  is  correct. 

Q.     In  regard  to  this  exhibit  No.  25,  a  letter  of 
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November  tenth,  had  you  received  any  notice  prior 
to  that  time  that  there  was  some  question  of  a  claim 
for  additional   compensation  due  to  the   delay  in 
delivery  of  w^ater-wall  tubes?  [833] 

A.  As  I  remember,  we  had  never  received  any 
direct  information  from  the  Power  Service  Cor- 
poration of  any  claim  that  would  be  filed  prior  to 
that  time. 

Q.  You  are  mindful  of  the  letter  of  July  19th 
— was  that  the  date? — indicating  possibly  some  ad- 
ditional expense  would  be  incurred  on  the  six  weeks 
delay  ? 

A.  I  received  correspondence  which  incorpor- 
ated a  number  of  items  of  expense,  totaling  ap- 
proximately $41,000.00,  which  was  prior  to  August 
12th,  but  no  claim  was  submitted  for  that  amount 
of  money. 

Q.  Was  it  based  ujjon  that  general  relationship 
that  you  had  with  the  Power  Service  Corporation 
that  you  addressed  a  letter  to  the  Area  Engineer 
suggesting  that  this  contract  be  cancelled? 

A.  It  was.  I  found  that  in  my  files  while  I  was 
at  Sunflower. 

Q.  You  didn't  receive  it?  You  mean  by  that 
that  it  came  during  your  absence? 

A.  I  found  that  estimate  in  our  files,  but  they 
had  not  made  any  claim  at  that  time,  nor  prior  to 
November  21st,  but  I  discovered  the  estimate  in  our 
files  and  that  letter  was  a  direct  result  of  that  dis- 
covery. 

Q.     Mr.   Joslin,   you  have   heard  the   statement 


W.  E.  Joslin,  Etc.  683 

(Testimony  of  AYilliam  Edward  Josliii.) 
made  here  that  they  were  delayed  under  tlieir  con- 
tract by  virtue  of  [834]  the  late  arrival  of  the  tubes, 
headers,  and — I  mean,  of  the  boiler  tubes  and  head- 
ers. Is  it  your  opinion  that  the  boiler  tubes  were 
late  in  being  delivered  to  the  site  in  connection  with 
their  requisition  therefor? 

A.  I  believe  that  the  boiler  tubes  were  delivered 
as  quickly  as  it  was  humanly  possibly  to  do  so,  and 
in  sufficient  time  to  permit  the  Power  Service  Cor- 
poration to  complete  their  contract  within  the  con- 
tract limit  of  time. 

Q.  As  a  part  of  the  claim  for  damages  there  is 
claimed  reimbursement  for  rental  of  equipment  be- 
tween November  10th  and  December  19th — or  some 
time  in  December/  I  am  not  just  sure  now  of  the 
date.  From  your  estimate  of  the  progress  of  the 
work  that  was  done,  and  could  have  been  done,  was 
it  necessary  for  construction  equipment  to  be  main- 
tained there  at  the  site  of  the  plant  after  Novem- 
ber 15th? 

A.  There  was  no  occasion  for  equipment  for  the 
erection  of  the  boiler — that  is,  for  the  boiler  tubes, 
drums  and  headers — the  water-wall  headers.  There 
was  no  occasion  for  that  equipment  to  be  main- 
tained on  the  site  after  October  27th.  Beyond  that 
date,  had  the  Power  Service  Corporation  main- 
tained their  progress  schedule  they  would  have 
completed  their  work  entirely  on  or  before  Novem- 
ber 15th,  at  which  time  there  would  have  been  no 
occasion  for  equipment  of  any  kind  on  the  site. 

Q.     In  your  opinion  was  there  any  delay  in  the 
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delivery  of  the  absent  of  the  materials  from  the 

time  you  received  the  requisition  therefor? 

A.  I  admit  no  delay  at  all.  I  admit,  however, 
th;it  there  was  time  required  to  secure  the  mate- 
rirJs,  but  I  don't  admit  an}^  delay  in  securing  that 
TP.r.terial. 

Q.  Ts  there  anything  in  the  construction  sched- 
ii]('  that  you  testified  concerning  that  designates  a 
time  at  which  any  specified  material  must  be  deliv- 
ered, or  should  be  delivered,  to  the  plaintiff  for  the 
oj^'-eration, — in  other  words,  is  the  construction 
schedule  a  material  requisition? 

.\.     Are  you  referring  to  this  exhibit  iS[o.  62  now? 

Q.  Yes;  that  will  do  as  a  progress  schedule.  We 
will  refer  to  exhibit  62. 

A.  There  is  no  specific  time  that  any  material 
wav4  be  delivered.  It  does  represent  a  time  on 
which  the  Power  Service  Corporation  proposed  to 
yi:\vf  their  operation  on  any  given  item  under  cer- 
tain se.gments. 

Q.  In  reference  to  the  boilers,  I  believe  they  had 
some  four  thousand  tubes  available  at  that  time 
to  start  work  with,  at  the  time  specified  in  their 
schedule?  A.     Yes,  I  think  that  is  right. 

Q.  Mr.  Joslin,  I  didn't  learn  until  today  what 
tube  rolling  meant.  Perhaps  I  am  imposing  as  to 
the  Court's  lack  of  knowledge  [836]  on  this,  but  T 
will, — 

The  Court:  You  are  not  imposing  on  the  Con  it 
at  all.    You  go  right  ahead. 

Q.     (Mr.  Gibson,  continuing:)     Would  you  mind 
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then,    Mr.    Joslin,    explaining    what    tube    rolling- 
means  in  connection  with  the  erection  of  a  boiler? 

A,  Well,  a  tnbe  is  cylindrical  affair  that  is  bent 
to  fit  between  the  drums.  It  is  expanded  into  th.e 
dnnns  with  a  tube  expander. 

Q.  At  the  point  that  it  goes  into  the  drum,  now 
whpt  happens? 

A.     It  is  expanded  in  the  drum. 

Q.     By  the  use  of  an  instrument? 

A.     A  tube  roller. 

Q.     Just  go  right  ahead. 

A.  Well,  they  set  them  and  expand  them  into  i\w 
drum.    All  of  this  is  termed  ''tube  rolling." 

Q.  Is  that  carried  on  by  the  boilermakers  them- 
selves? 

A.  Boilermakers  usually  spend  about  one  half 
of  their  lives  rolling  tubes.  This  is  done  by  the 
boilermakers;  yes.  The  boilermakers'  helpers  finally 
roll  tubes,  or  they  would  not  become  boilermakers. 

Q.  Working  as  a  helper, — first,  the  boilermakers, 
or  journeymen  do  tube  rolling,  and  the  helpers 
bring  the  tubes,  [837]  and  help  ixit  them  in  place? 

A.  Yes:  the  boilermakers'  helper  he  w^orks  along 
with  the  boilermaker,  under  the  boilermaker's  .iur- 
isdiction.    He  puts  the  tubes  in  place. 

Q.  There  has  been  a  question  here  of  sequence 
of  operation.  Will  you  explain  the  sequence  of 
operation  in  connection  with  this  boiler  operation, 
such  as  involved  here. 

A.  On  a  boiler  erection  job  you  have,  first,  tlie 
foundation,  the   supporting  steel,  the   erection   of 
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the  drums,  the  tubes,  the  baffles, — the  water-wall 
tubes  and  the  baffles,  and  the  next  is  the  closing  of 
all  of  the  openings, — letting  the  air  out  and  filling 
the  system  with  water,  and  making  the  hydrostatic 
tests.  You  put  pressure  on  it.  That  is  a  factor  of 
safety.  You  put  two  and  a  half  or  three  times  the 
operating  pressure,  and  if  there  is  any  leak  that 
develops  they  are  re-rolled.  The  brickw^ork  is  then 
completed, — 

Q.     (Interposing:)     Is  that  after  the  test? 

A.  Yes, — of  course,  there  is  a  certain  part  that  is 
erected,  or  installed,  during  the  erection  of  the  job, 
but  the  brickwork  cannot  be  completed  entirely 
until  after  the  hydrostatic  test.  There  are  certain 
casings  that  go  along  with  the  brickwork. 

Q.  Is  the  proposed  sequence  of  operation  broken 
up  more  than  outlined, — do  you  think  it  might  be 
broken  up  [838]  where  a  crew  of  men  put  in  the 
tubes, — the  side-wall  tubes  on  one  boiler  and  pro- 
ceeded to  the  next  boiler  and  did  that  work? 

A.  If  you  work  in  series  you  have  a  simulta- 
neous operation.  You  understand  that  ninety  per 
cent  of  the  work  on  the  erection  of  a  boiler  is  set- 
ting and  rolling  of  the  tubes,  and  the  setting  of  the 
drums.  The  setting  and  installation  of  the  steel, — 
that  operation,  if  there  was  no  steel  erected  at  all, 
it  would  only  represent  a  very  small  percentage  of 
the  erection  of  the  boiler.  You  would  not  erect  the 
steel  on  the  first  and  then  go  to  the  second  and 
then  go  to  the  third  and  erect  the  steel  and  then 
discharge  that  crew  after  the  steel  is  erected.    You 
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just  go  right  ahead  and  set  the  drums, — you  set  the 
supporting  steel  and  set  the  drums.  There  was  one 
set  of  drums,  I  understand  by  the  Combustion  En- 
gineering Company  that  was  done  incorrectly  and 
was  re-set  by  the  Power  Service  Corporation.  That 
is  comparatively  a  simple  operation.  You  line  the 
drums  and  the  water-walls  and  start  to  rolling  the 
tubes.  Now,  these  boilers  that  we  are  talking  about 
are  twelve  feet  apart,  and  I  cannot  see  why  a  man 
working  on  one  boiler  and  rolling  the  tubes  on  that 
and  then  working  on  another  boiler  twelve  feet 
away  and  rolling  the  tubes  would  be  more  efficient 
on  the  second  boiler. 

Q.  By  the  extension  of  time  from  November 
11th  to  December  [839]  19th,  or  whatever  the  date 
w^as  in  December,  Avas  it  possible  for  the  plaintiff 
to  deA'elop  a  better  sequence  operation  than  it  would 
have  been  had  all  of  this  work  been  demanded  of 
him  in  the  period  of  time  encompassed  in  the  pro- 
A'isions  of  the  contract,  that  is,  I  believe  including 
the  modifications,   November  15th? 

A.  I  would  say  that  the  extension  to  December 
19th  had  no  connection  with  the  boiler  at  all,  be- 
cause the  drums,  tubes  and  headers  were  all  com- 
pleted on  October  27th,  and  the  extension  of  time 
to  December  19th  would  have  no  effect  whatever 
on  this  sequence  of  operation. 

Q.  Calling  your  attention  to  paragraph  1-10, 
subdivision  (b),  on  page  1-6  of  the  contract,  which 
reads:  ^'The  subcontractor  shall  furnish  sufficient 
forces,  construction  plant  and  equipment,  and  shall 
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work  sucii  hours,  including  night  shifts,  overt ii no 
operations,  and  Sunday  and  holiday  work  as  may  be 
necessary  to  insure  the  prosecution  of  the  vv'ork  in 
accordance  with  the  approved  progress  schedule.  If, 
ill  file  oi)inion  of  the  constructor,  the  subconstructor 
falls  behind  the  progress  schedule,  the  subconstruc- 
tor shall  take  such  steps  as  may  be  necessary  to  im- 
prove his  progress  and  the  constructor  may  require 
him  to  increase  the  number  of  shifts,  over-time 
operations,  days  of  work,  and/or  the  amount  of 
construction  plant,  all  without  [840]  additional  cost 
to  the  constructor."  That  clause  contemplates  that 
if  such  extra  time  was  demanded  it  Avould  increase 
the  cost  burden  on  the  plaintiff? 

A.     That  is  correct. 

Q.  In  this  instance  did  you  demand  that  the 
plaintiff  put  on  premium  labor  in  order  to  complete 
this  contract  within  the  time  specified  by  its  terms? 

A.     No,  sir;  we  did  not. 

Q.    Why?  ^ 

A.  Well,  I  will  be  glad  to  explain  that  to  your 
Honor:  We  had  the  highest  respect  for  Mr.  Borst, 
myself  and  all  of  my  men.  I  complimented  him 
when  he  left  there.  It  was  not  my  desire,  nor  the 
desire  of  any  of  my  men  to  increase  the  cost  to  the 
Power  Service  Corporation  by  compelling  them  to 
put  on  premium  labor.  We  would  never  have  con- 
sidered doing  so.  They  were  doing  an  excellent  job, 
and  we  were  satisfied,  and  the  contracting  officers 
were  satisfied,  and  until  such  time  as  the  contract- 
ing officer  would  call  on  us  to  force  the  Power  Serv- 
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ice  Corporation  to  put  on  additional  men,  and  to 
work  premium  labor  on  sucli  days  as  it  was  called 
for,  we  would  not  do  so. 

Q.  In  this  case  you  heard  testimony  tliat  the 
contracting  officer  quite  frequently  ^dsited  that  area 
and  this  building,  as  well  as  other  items  in  the  area 
that  we  were  building.  Now,  [841]  you  say  there 
was  no  demand  by  him  to  you  to  order  that  done? 

A.  There  were  several  visits  by  the  contracting 
officer,  and  he  had  a  representative  on  the  site.  We 
frequently  visited  Power  House  No.  1,  and  they 
never  once  requested  that  we  request  Mr.  Borst  to 
Ijut  on  premium  labor. 

Mr.  Gibson :  Mr.  Watts  has  agreed  with  me  that 
instead  of  writing  all  of  these  exhibits  in  the  Re- 
porter's Transcript,  that  the  Reporter  might  make 
a  notation  that  Exhibit  so  and  so  was  received,  and 
at  this  point  was  a  part  of  the  Reporter's  Tran- 
script. 

The  Court:  I  can  tell  you  gentlemen  now  that 
I  have  just  gone  through  one  of  these  cases  invoh - 
ing  construction  of  one  of  these  government  plants. 
It  was  a  case  that  took  us  a  considerable  time  to  try 
and  it  had  a  great  number  of  exhibits  like  this  one, 
and  when  I  started  to  go  over  that  transcript  I 
found  that  it  was  much  easier  to  have  the  exhibits 
copied  into  the  record.  I  don't  know  whether  you 
have  ever  tried  digging  out  a  particular  exhibit 
from  a  great  many  others  while  you  were  trying  to 
prepare  a  brief,  or  read  a  transcript. 

Mr.  Gibson:     I  was  just  thinking  that  it  would 
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be  an  unnecessary  thing  to  do,  to  coi^y  the  exhibits 

two  or  three  times  in  this  one  transcript,  the  same 

exhibit. 

The  Court :  Of  course,  I  can  see  your  point,  and 
[842]  I  think  the  Reporter  will  take  care  of  that 
in  the  best  manner  possible.  I  do  know  this,  how- 
ever, that  in  reading  a  transcript  if  reference  is 
made  to  an  exhibit  it  would  also  be  a  bit  incon- 
venient to  try  and  find  where  it  was  copied  in  the 
transcript  before. 

Mr.  Watts:  Of  course,  we  will  have  this  done  in 
any  manner  the  Court  would  prefer. 

Mr.  Gibson:    And  that  is  our  attitude. 

The  Court :  I  think  you  men  need  have  no  worry 
about  this.  If  these  exhibits  are  copied  more  than 
once  in  the  transcript,  I  think  you  will  find  the 
additional  cost  will  be  a  very  minor  amount. 

Q.  (Mr.  Gibson,  continuing:)  Mr.  Joslin,  I  be- 
lieve that  possibly  it  was  after  we  adjourned,  and 
it  may  not  be  a  part  of  the  record,  but  the  Court 
asked  you  to  check  these  charts  for  certain  informa- 
tion. Will  you  state  what  the  Court  asked,  that  is, 
what  his  (question  to  you  was,  and  if  you  have  the 
information  requested? 

A.  Yes.  The  Court  asked  me  to  establish  the 
list  of  items,  such  as  were  started  prior  to  the 
progress  schedule  indication,  and  finished  prior  to 
the  progress  schedule  date,  [843]  that  is,  the  items 
that  were  started  prior  to  the  date  as  indicated  on 
the  chart,  and  finished  prior  to  that  date.  On  the 
piping  system,  which  is  segment  one  on  the  chart, 


W.  E.  Joslin,  Etc.  691 

(Testimony  of  William  Edward  Joslin.) 
Exhibit  No.  64  I  have  now,  and  it  would  be  the 
same  on  the  one  I  had  the  other  day  when  I  was 
testifying,  which  I  think  was  Exhibit  No.  62 — under 
segment  one,  item  four,  that  was  started  prior  to 
the  progress  scheduled  time,  and  completed  after 
the  progress  schedule.  Item  No.  5  under  segment 
one  was  started  prior  to  the  time  indicated  on  the 
progress  schedule  as  starting  time,  and  it  was  com- 
pleted after  the  time  indicated  by  the  progress 
schedule.  Item  No.  6,  which  is  the  drain  vent  and 
trap  piping,  that  was  started  before  the  progress 
schedule,  and  completed  after. 

Q.  This  line  on  the  chart  that  indicates  the 
proposed  progress   steps   were  the  hatched  lines? 

A.  That  is  right,  and  this  line  should  have  been 
continued  out,  this  black  line  should  have  been  com- 
pleted. 

Q.  The  cross-hatched  lines  show  the  percentage 
proposed  to  be  completed  at  certain  dates  ? 

A.    Yes. 

Q.    At  the  time  they  were  to  be  completed  with 
this  work,  what  percentage  of  the  work  was  actual- 
ly completed? 
I    A.     In  this  instance  about  ninety-eight  per  cent. 

Q.     And  what  was  to  be  the  completion  date? 

A.     Yes,  sir;  that  is  correct. 

Q.  And  if  the  information  shown  on  this  chart 
was  correct  that  line  would  have  been  extended  out 
beyond  the  hatched  line — I  mean  the  black  line 
would  have  been  extended  beyond? 

A.     The  black  line  would  have  been  extended  out 
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here  (indicating).  That  would  be  the  representation 

of  the  work  completed;  yes,  sir. 

Q.  And  ItiHii  No.  6  shows  that  it  was  started  ])e- 
fore  the  i^roposed  date  and  comj^leted  after? 

A.    Yes,  sir. 

Q.  And  Item  No.  7  shows  that  it  was  started 
before  the  scheduled  date  and  completed  after,  that 
is,  the  control  piping  and  special  valves  ? 

A.  Yes,  sir;  and  segment  No.  2,  pipe  covering 
and  insulation,  the  chart  shows  that  was  started 
before  the  scheduled  date  and  completed  after.  On 
Boiler  No.  1,  which  is  segment  three,  item  No.  2, 
the  pulverizers,  exhausts,  burners,  soot  ])lowers, 
that  item  was  started  before  the  scheduled  date 
and  completed  after.  Item  No.  4,  boiler  exterior 
casings,  was  started  before  the  progress  scheduled' 
date  and  completed  after.  Item  No.  5,  ash  and  soot 
hoppers,  was  started  before  the  progress  scheduled 
date  and  completed  after.  Item  No.  6,  ash  hopper 
lining,  was  started  before  the  progress  scheduled 
date  and  completed  after.  Item  No.  7  was  started 
before  the  progress  [845]  scheduled  date  and  com- 
pleted after,  and  that  is  listed  as  "induced  and 
forced  draft  fans  and  drives."  Item  No.  8  under 
the  same  segment  was  started  before,  or  prior  to, 
the  progress  schedule  and  completed  after.  On  Boil- 
er No.  2,  segment  No.  4,  item  No.  2,  air  heater 
tubes,  that  item  was  started  prior  to  the  progress 
schedule  and  completed  prior  to  the  progress  sched- 
ule. That  is  the  only  item  that  was  completed  prior 
to  the  progress  schedule.  Item  three  was  started 
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i:>rior  to  the  progress  schedule,  and  completed  after. 
Item  No.  4  was  started  prior  to  the  progress  sched- 
ule and  completed  after.  Item  No.  5  w^as  started 
23rior  to  the  progress  schedule  and  comj)leted  after. 
Item  No.  6  was  started  prior  to  the  progress 
schedule  and  completed  after.  Item  No.  7  was 
started  prior  to  the  progress  schedule,  and  com- 
pleted after.  Item  No.  8  was  started  prior  to  the 
progress  schedule  and  completed  after.  Item  No.  9 
was  started  prior  to  the  progress  schedule  and 
completed  after.  Under  boiler  No.  3,  segment  No.  5, 
item  No.  4,  which  is  the  pulverizer,  exhauster, 
burner,  soot  blower,  that  item  was  started  prior 
to  the  progress  schedule  and  completed  after.  Item 
No.  5  was  started  prior  to  the  progress  schedule  and 
completed  after.  Item  No.  6  was  started  prior  to 
the  progress  schedule,  and  completed  after.  Item 
No.  8  was  started  prior  to  the  progress  schedule, 
and  completed  after.  Under  the  auxiliary  equip- 
ment, which  is  segment  No.  6  on  the  [846]  exhibit. 
Item  No.  1  was  started  prior  to  the  progress  sched- 
ule and  completed  after.  Item  No.  3  was  started 
prior  to  the  progress  schedule  and  completed  after. 
Item  No.  5  was  started  prior  to  the  progress  sched- 
ule and  completed  after.  Item  No.  6  was  started 
Dvior  to  the  progress  schedule  and  completed  after. 
T  might  explain  on  segment  No.  3,  which  is  Boiler 
No.  1,  Item  No.  8  was  started  prior  to  the  progress 
scliedule  and  deleted  from  the  contract,  and  latei' 
it  was  reinstated  before  they  completed  the  contract, 
but  that  was  a  separate  contract  by  Hercules  to  the 
Bow  Chemical  Company. 
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The  Court:  What  relation  did  the  starting-  of 
these  different  items  which  you  have  mentioned 
have  with  the  water- wall  tubes  and  headers  ?  Would 
they  be  delayed  on  account  of  the  water-wall  tubes 
and  headers'? 

A.  Yes,  sir;  certain  items  would  be.  The  brick- 
work, which  would  be  Item  No.  3  on  boiler  No.  1, 
indicated  as  segment  No.  3,  and  the  boiler  casing, 
that  is  the  exterior  casing,  which  is  item  No.  4 
under  boiler  No.  1,  segment  No.  3,  Item  No.  5, 
which  is  ash  and  soot  hoppers;  Item  No.  6,  under 
boiler  No.  1,  which  is  segment  No.  3,  ash  hopper 
lining;  on  boiler  No.  2,  segment  No.  4,  item  No.  4, 
the  brickwork.  Item  No.  5,  the  boiler  exterior  cas- 
ing ;  item  No.  6,  the  ash  and  soot  hoppers ;  Item  No. 
7,  the  ash  hopper  lining;  on  boiler  No.  3,  segment 
No.  5,  Item  No.  5,  the  brickwork;  Item  No.  6, 
[847]  boiler  exterior  casing;  Item  No.  7,  ash  and 
soot  hoppers,  and  possibly  some  on  Item  No.  9.  It 
would  be,  however,  a  very  little  on  Item  No.  9, 
which  is  ''hot  and  cold  air  and  gas  ducts." 

The  Court:  How  do  you  account  for  this  work 
being  started  ahead  of  the  production  schedule, 
when  naturally  they  would  be  delayed  by  the  delay 
in  the  delivery  of  tubes? 

A.  On  boiler  No.  2  and  boiler  No.  3  they  w^ould 
have  been  delayed,  but  they  had  sufficient  tubes 
for  boiler  No.  1.  They  had  sufficient  tubes  to  go 
along  with  boiler  No.  1,  and  on  boiler  No.  2  and 
No.  3  they  could  have  placed  their  men  to  doing 
what  they  could  do  up  to  the  time  that  the  boiler 
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tubes  had  arrived,  and  the  only  men  affected  by 
that  would  be  the  boilermakers  who  do  the  setting 
of  the  drums,  tubes  and  headers.  They  set  the  ash 
and  soot  hoppers.  They  set  the  casings.  The  boiler- 
maker  at  all  times  has  sufficient  work  to  keep  him 
going.  They  kept  their  crew  ujj  until  three  days 
before  the  last  tubes  and  headers  were  delivered 
to  the  job.  They  had  just  reached  their  peak  crew^ 
on  the  boilers. 

Q.  (Mr.  Gibson,  continuing:)  Now,  Mr.  Joslin, 
while  you  have  this  exhibit  64  there  before  you,  does 
the  record  show  that  the  explanation  made  was 
based  on  exhibit  No.  64,  which  is  the  final  construc- 
tion schedule,  and  report,  made  by  the  plaintiff  in 
this  action? 

Mr.  Watts:  None  of  these  charts  were  made  by 
the  [848]  plaintiff,  but  by  the  A-E-M. 

Mr.  Gibson:  The  data  on  these  charts  was  com- 
piled from  the  production  percentages  that  the 
plaintiff  reported  in. 

Mr.  Watts:  Yes,  to  Mr.  Neubauer,  who  made 
the  estimates.  You  understand,  however,  we  are  not 
questioning  the  accuracy  of  this  schedule. 
I  The  Court :  I  had  the  thought  in  mind  that  there 
is  some  evidence  here  that  there  was  a  delay  in 
completing  the  water-wall  tubes  and  headers.  Under 
your  production  chart,  however,  it  shows  that  you 
co]nx>leted  some  of  the  work  ahead  of  schedule, 
so  that  necessarily  it  might  follow  that  while  you 
were  delayed  on  the  tubes  and  the  headers  you  were 
able  to  go  ahead  with  the  other  work. 
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Mr.  Watts:  That  is  true,  and  the  progress  chart 
so  shows. 

{}.  {ISiv.  Ciiijson,  cuiitiiiiiiiig:)  I  believe  Mr.  Borst 
iiiadf  an  (explanation  in  the  early  stages  of  his 
testimony  about  the  broken  line  and  the  black  single 
pen  line  across  page  one,  both  of  which  start  at 
the  zero  mark,  extending  up.  Will  you  explain.  Mr. 
Joslin,  just  very  briefly,  what  those  two  sets  of 
figures  indicate,  and  what  they  are  connected  with. 
This  is  Exhibit  No.  64,  now. 

A.  Yes;  this  is  Exhibit  No.  64.  The  black  solid 
line  [849]  represents  the  curve  of  the  proposed  pro- 
gress of  the  installation,  and  it  starts  at  zero  per- 
centage, that  is,  the  percentages  are  marked  on  the 
left  band  side,  or  the  left  hand  two-thirds  of  the 
el] art,  [)roba])ly  the  left  hand  one-third  of  the  chart. 

Q.     Above  what  date  does  that  start? 

A.    July  17th. 

Q.     And  that  is  Exhibit  No.  64? 

A.     Yes,  sir;  No.  64.  And  this  (indicating)  rep- 
resents the  percentage.  The  numbers  above  the  date 
of  July  5th — no ;  it  is  nearer  above  the  date  of  July 
lOtli:  starting  from  the  second  black  or  dark  line  , 
from  the  bottom   of  the  x^age  represents  the  per-  | 
centages  and  goes  from  zero  to  one  hundred.  i 

Q.  And  that  is  represented  by  numbers  of  ten's,  : 
til  at  is,  ten,  twenty,  thirty,  forty,  fifty  and  so  forth,  , 
to  a  hundred?  \ 

A.     That  is  right.   x\nd  the  top  line  represents  ! 
the  overall     of  the  various  segments.  The  figures 
above  the  Crosshatch  represent  the  proposed  com- 
pletion at  various  dates. 
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Q.     For  tlie  entire  job? 

A.  Yes,  sir;  the  overall,  and  intersecting  these 
lines  are  a  point  Avhich  rex)resents  the  dates  they 
])rox:>ose  to  have  a  certain  percentage  completed. 
Above  the  cross  hatch  on  tlie  to])  line  directly 
luider  the  words  "Power  Service  Corporation,  Sub- 
contract No.  5-5,  Completion  of  Power  House  No. 
1 — Now  [850]  where  that  intersects  with  the  figure 
ten  on  the  bottom  line,  that  represents  the  percent- 
age of  completion  that  they  proposed,  and  that 
would  be  on  August  third.  They  proposed  to  have 
ten  per  cent  completed,  and  on  this  date  over  here 
(indicating),  which  would  be  September  13th,  they 
proposed  —  or  possibly  on  September  12th  —  these 
figures  are  rather  small — no;  it  would  be  on  Sep- 
tember 13th — this  is  the  intei'section  here  (indicat- 
ing). That  point  would  represent  the  date  on  which 
they  i:)roposed  to  have  fifty  i)er  cent  completion, 
and  with  the  other  line — this  one  starting  here,  the 
dotted  line,  that  shows  the  actual  percentage,  start- 
ing with  July  17th  it  shows  the  actual  percentage 
of  completion  as  compared  to  the  proposed  com- 
pletion. This  line  here  (indicating),  the  dotted  line, 
as  compared  to  the  other,  or  the  proposed  comple- 
tion as  of  any  particular  date. 

Q.  Each  little  square  this  way  represents  one 
per   cent?  A.     Yes,   sir. 

Q.  And  each  square,  the  other  representing  a 
date  going  this  w^ay  (indicating)  ? 

A.     Yes,  sir. 

Q.  So  they  would  have  completed  one  and 
seven-tenths  per  cent  between  these  dates? 


i 
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A.  No,  sir;  from  this  date  where  the  line  in- 
tersects across  here  (indicating),  that  would  be 
ninety-six  per  cent  [851]  completed,  which  would 
be  on  November  27th,  and  on  December  19th  they 
had  completed  four  per  cent,  between  those  dates. 

Q.  According  to  that  schedule,  how  long  did  it 
take  to  complete  the  last  one  per  cent? 

A.  On  this  date,  November  7th,  they  were  nine- 
ty-nine per  cent  complete — I  should  have  said  De- 
cember 7th,  not  November  7th — between  then  and 
December  19th  they  completed  one  per  cent. 

Q.  Will  you  state  if  there  w^as  any  question  of 
absence  of  materials  in  doing  any  work  on  the 
tubes — does  the  chart  show  that  they  were  up  to 
schedule  ? 

A.  On  August  19th  they  proposed  to  be  sixteen 
per  cent  complete— no;  not  sixteen,  I  should  say 
twenty-six  i^ev  cent  comj)lete,  but  they  actually 
were  20^/4  per  cent  complete  on  that  date. 

Q.  At  that  time  there  was  some  complaint  that 
the}^  were  delayed,  but  to  the  third  and  eighth  of 
August  the  findings  of  fact  says  they  could  not 
have  used  the  tubes  if  they  had  them.  Now,  will 
you  tell  us  what  per  cent  they  were  complete  by 
the  eighth? 

A.  They  proposed  to  be  14  per  cent  complete, 
and  they  actually  were  ten  j)er  cent. 

Q.     And  how  much  on  the  28th  of  August? 

A.  They  proposed  to  be  37  per  cent  complete, 
and  they  [852]  actually  were  thirty  per  cent  com- 
plete, and  on  the  26th  of  October,  the  date  that 
the  last — 
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Q.  (Inter])osing:)  Does  that  show  tlie  26th,  or 
the  28th? 

A.  On  the  28th  of  October  when  the  last  drmns, 
tubes  and  water-wall  headers  were  completed,  they 
were  at  that  time  eleven  per  cent  behind  schedule. 
That  is  on  the  date  the  last  drums,  tubes  and  water- 
wall  headers  were  in  place.  That  is  indicated  by 
the  intersecting  of  the  percentages  at  the  left  over 
here  (indicating),  with  this  pen  line,  and  at  the 
top  of  the  chart  that  represents  the  percentage 
completed  at  any  j)tii'ticular  date  shown  at  the 
bottom  of  the  chart.  Here  (indicating)  it  shows 
what  is  the  proposed  percentage  of  completion,  and 
on  this  line  the  actual  percentage  of  completion. 

Q.  And  that  is  also  indicated  by  this  dotted 
line.  All  proposed  percentages  are  designated  at 
the  top  of  the  over-all  heavy  black  line? 

A.     And  is  reflected  on  this  line  (indicating;). 

Q.  Indicating  a  certain  i^oint  at  which  certain 
])ercentages  will  be  completed,  while  the  dotted  line 
.shows  the  actual  daily  status  of  the  job? 

I    A.     That  is  right. 
Q.    Was  Power  House  No.  1  equipped  with  elec- 
tric lighting   facilities   w^hich   would  permit  night 
work.  A.     Yes,  sir.  [853] 

Q.  Was  one  hundred  and  twenty  days  a  reason- 
able time  within  which  to  perform  the  proposed 
contract  that  the  Power  Service  Corporation  has 
under  litigation  here? 

tA.     I  would  sav  it  was  a  reasonable  time. 
1  ■■"■"'"""■•■"• 
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quence  of  operation,"  as  applied  to  the  erection  of 
a  single  miit,  and  "sequence  of  operation,"  as  ap- 
plied to  a  duplicate  operation,  or  applied  to  two  .. 
or  more  units  of  the  same  character? 

A.     1  think  I  have  explained  that  before. 

The  Court:  I  think  that  is  right,  and  explained 
it  very  well. 

Q.  (Mr.  Gibson,  continuing:)  In  the  findings 
of  fact  reference  is  made  to  delay  in  replacing  two 
water- wall  tubes,  and  the  cost  of  these  items — did 
you  ascertain  the  cost  of  those  two  headers  that 
w^ere  delayed,  or  the  cause  of  delay? 

A.     Yes,  sir;  the  cost  was  $810.00. 

Q.     Both  of  the  headers? 

A.     Yes;  for  both  of  the  headers. 

Q.  Under  what  date  did  the  Power  Service  Cor- 
poration acknowledge  receipt  of  Notice  to  Proceed 
under  the  contract,  which  is  the  subject  of  this 
litigation  ? 

Mr.  Watts:  I  introduced  that  iii  evidence.  It 
was  on  July  13th. 

A.     Yes;  I  think  that  is  right,  July  13th,  1,944. 

Q.  Were  progress  payments  to  the  Power  Serv- 
ice Corporation  held  up,  and  if  so,  for  what 
period  ? 

A.  On  the  Government  contract  all  progress 
payments  are  held  up  until  such  time  as  satisfac- 
tory bonds  have  been  submitted  and  approved  by 
the  contracting  officer  on  any  contract;  until  such 
time  as  these  bonds  are  submitted  and  aj)])roved  no 
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payments  are  made,  and  no  payment  was  made  to 

the  Powder  Service  Corporation. 

Q.  And  what  was  the  reason  for  holding  this 
lip  ? 

A.  The}^  were  held  up  pending  the  api>roval  of 
the  bonds  and  the  signing  of  the  contract. 

Q.  Did  the  Power  Service  Corporation  pay  any 
money,  or  other  thing  of  value,  or  agree  to  pay 
any  money  or  other  thing  of  value,  as  a  considera- 
tion for  the  addition  of  the  clause  which  it  added 
to  the  bottom  of  the  signature  page  of  the  formal 
subcontract  ? 

A.  That  would  be  impossible  for  me  to  answer. 
I  know  they  didn't  pay  anything  to  me. 

Q.     I  am  asking  about  you,  Mr.  Joslin? 

A.     They  paid  nothing  to  me. 

Q.  The  Power  Service  Corporation,  did  they 
render  any  additional  service  or  agree  to  render 
any  additional  service  beyond  what  was  required 
to  be  rendered  by  them  mider  the  general  specifica- 
tions as  a  consideration  of  the  clause  added  [855] 
by  it  to  the  signature  page  of  the  contract? 

A.  That  is  the  same  question.  Not  between  they 
and  I;  no,  sir;  there  was  none. 

Q.  Did  the  Powder  Service  Corporation  suffer 
any  detriment  or  agree  to  suffer  any  detriment  as 
a  consideration  for  the  addition  of  the  clause  which 
they  had  added  to  the  form  of  the  contract  on  the 
signature  page  at  the  bottom? 

A.     Not  to  my  knowledge. 

Q.     Assuming,  Mr.  Joslin,  that  the  Power  Serv- 
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ice  Corporation  learned  about  July  14tli,  1944,  that 
some  of  the  water-wall  tubes  required  for  the  com- 
pletion of  its  contract  were  missing,  and  assuming 
that  these  tubes  were  believed  by  the  Power  Serv- 
ice Corporation  to  be  imjiortant  to  their  completion 
of  the  contract  and  the  construction  of  this  power 
house,  how  long  should  it  have  reasonably  taken 
the  Power  Service  Corporation  to  determine  and 
prepare  a  list  of  the  nmnber  of  missing  tubes,  and 
make  a  requisition  for  them? 

A.  A¥ith  a  sufficient  nmnber  of  men  they  should 
have  been  able  to  determine  the  missing  tubes  with- 
in a  week's  time. 

Q.  How  many  tubes  would  they  have  to  comit 
to  determine  the  missing  number  i? 

A.     Api)roximately  seven  hundred  fourteen. 

Q.  What  would  have  been  a  reasonable  time 
within  which  to  complete  the  inventory  required 
by  Section  5-04  of  the  [856]  specifications  ? 

A.  Well,  we  made  an  estimate  prior  to  the  let- 
ting of  this  contract,  and  we  figured  we  could  have 
prepared  an  inventory  of  everything  in  the  powTr 
house  within  three  weeks. 

Q.     Then  three  weeks  is  the  answer? 

A.     Yes,  sir. 

Q.  Was  the  inventory  prepared  by  the  Power 
Service  Corporation  by  September  9th,  1944? 

A.     No,  sir. 

Q.  What  were  "pmich"  lists,  as  that  term  is 
used  in  connection  with  construction  work? 
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A.  Punch  list  is  a  misnomer.  They  are  actually 
deficiency  lists. 

Q.     What  purpose  do  they  serve? 

A.  When  a  segment  of  work  is  presumed  to  be 
completed  it  is  reported  to  the  inspecting  force,  the 
engineers  of  the  A-E-M,  and  they  send  their  en- 
gineer to  make  a  final  inspection  of  that  w^ork, 
which  has  been  listed  as  ready  for  inspection,  and 
any  defects  in  material,  or  improper  installation, 
or  omissions,  are  noted,  and  they  are  placed  on 
what  is  known  as  a  "punch  list,"  and  presented 
for  correction,  to  the  particular  contractor. 

Q.  And  the  contractor  is  required  to  rectify  the 
errors  within  the  terms  of  the  contract?  [857] 

A.  On  the  work  within  the  contract  he  is  sup- 
posed to  rectify  it  at  his  own  expense,  for  which 
time  is  automatically  allowed.  We  just  finished  a 
job  out  at  Mare  Island  for  the  Navy,  and  we  had 
some  boiler  feed  pmnps,  and  we  called  for  an  in- 
spection. Under  the  actual  test  the  casing  busted. 
We  were  fourteen  months  getting  the  casing,  but 
the  job  was  actually  comjileted  as  of  the  date  of 
inspection,  and  then  we  were  automatically  granted 
the  extension  until  we  got  the  casing. 

Q.  The  contract  was  completed  except  for  that 
item*? 

A.  That  is  correct.  The  item  which  I  had  to 
replace  at  my  own  expense. 

Q.  What  is  your  understanding  of  the  term, 
*' nearly  all,"  as  used  in  paragraph  5-04,  subdivi- 
sion (c)  of  the  specifications  ? 
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A.  The  term  ''nearly  all"  means  just  what  it 
says  in  the  findings  of  fact. 

Q.     Is  that  your  interpretation?  A.     Yes. 

Q.  Mr.  Borst  stated  that  he  interpreted  it  as 
meaning  merely  minor  items.  Have  you  any  reason 
to  disagree  with  that  statement? 

A.  Definitely,  I  have.  The  minor  items  he  states 
as  bolts,  nuts,  gaskets,  and  so  on.  If  those  were 
the  only  items  missing,  there  would  have  been  no 
need  to  mention  them  [858]  in  the  specifications. 
They  could  have  been  gotten  at  any  time.  We  have 
those,  all  the  bolts,  gaskets,  piping,  flanges,  nuts 
and  so  on  that  you  can  count.  We  had  the  facilities 
for  the  manufacture  of  our  own  flanges. 

Q.  According  to  the  statement — I  think  it  was 
of  Mr.  Borst — there  was  some  question  as  to  the 
use  of  equipment  and  shifting  it  from  boiler  to 
boiler  as  the  work  progressed  under  their  progress 
schedule  indicating  simultaneous  work  on  three 
boilers.  Did  they  have  enough  equipment  to  com- 
plete this  job  under  simultaneous  construction? 

A.  No;  they  did  not,  not  to  operate  on  all 
phases  of  the  boiler  work  on  boilers  one,  two  and 
three  at  the  same  tune.  They  did  not  have  sufficient 
equix)ment  to  operate  in  that  manner. 

Q.  Under  the  terms  of  their  contract  they  were 
to  supply  adequate  equipment  to  take  care  of  tJie 
co]itract? 

A.  I'liey  did  supply  equipment.  Tube  rolling 
operation  requires  a  minimmn  of  equipment.  You 
have  a  hoist,  but  you  have  most  of  the  tubes  raised 
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by  hand  blocks.  They  had  the  necessary  equipment. 

'^^riiese  tubes  are  only  twelve  feet  apart. 

Q.  Was  there  any  shortage  of  equipment  by  the 
Power  Service  Corporation  in  connection  with  the 
])erformance  of  their  contracts 

A.  No;  I  would  not  say  that,  but  they  didn't 
have  sufficient  equipment  to  operate  on  all  three 
boilers  without  shifting  the  [859]  equipment,  and 
that  would  have  to  be  done  even  at  twelve  feet  be- 
tween. I  would  not  say  they  had  a  shortage  of 
equipment,  however,  because  they  didn't. 

Q.  Was  it  necessary  for  them  to  use  rented 
equipment  after  the  tenth  of  November  on  that 
job,  assuming  that  they  were  delayed  so  they  didn't 
complete  until  December,  under  what  you  have  ex- 
plained as  a  contract  that  could  have  been  j^er- 
formed  before  November  15th,  and  also  taking  Mr. 
Borst's  list  of  machinery  which  he  says  was  there 
in  the  last  thirty-nine  days  i  Was  there  any  need 
for  this  rented  equipment? 

A.  The  boiler — the  last  boiler  tubes  and  headers 
were  completed  on  October  27th.  That  was  actually 
completed.  Now,  there  was  no  occasion  to  keej)  any 
tube  rolling  equipment  beyond  that  date.  If  they 
had  equipment  for  other  items  w^hich  were  still 
incomplete  that  would  have  to  be  rented,  I  pre- 
sume, until  they  were  comj^leted.  My  contention 
is  that  if  they  had  follow^ed  their  progress  schedule 
and  maintained  their  progress  schedule,  they  could 
have  completed  all  of  the  work  before  November 
15th. 

Q.     Considering  the  status  of  the  job  as  of  No- 
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vember  10th,  was  it  necessary  to  keep  the  rented 

equipment  beyond  that  date? 

A.  It  was  necessary  to  retain  any  equipment 
other  than  that  required  for  rolling  tubes,  or  in- 
stalling the  headers. 

Q.  Do  you  know  what  a  Model  ''A"  Beaver 
Pipe  &  Bolt  Machine  is?   [860] 

A.    Yes,  sir. 

Q.  What  would  be  the  normal  life  of  a  machine 
of  that  typel 

A.  On  equipment  of  that  kind  and  type,  the 
maximmn  dejjreciation  allowed  is  twenty  per  cent, 
which  would  establish  a  depreciation  i)eriod  of  five 
years. 

Q.  In  your  experience  with  machines  of  this 
type,  would  it  have  a  normal  life  of  five  years? 

A.  That  would  require  the  replacement  of  dies, 
but  the  normal  life  would  be,  I  would  say,  about 
ten  years. 

Q.  Do  you  know  what  Blackhawk  l*i]}e  Benders 
are?  A.     Yes,  sir.  * 

Q.  Do  you  have  any  knowledge  of  the  normal 
life  of  that  type  of  machine? 

A.  Indefinite,  you  might  say,  with  the  excep- 
tion of  replacing  dies. 

Q.  What  would  be  the  normal  life  of  a  Lincoln 
Welding  Machine? 

A.  You  are  permitted  to  write  off  a  machine 
of  that  kind  in  five  years  as  depreciation,  but 
the  machine  should  be  in  good  shape  at  the  end 
of  five  years. 
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(J.  Do  you  know  what  a  Yale  Spur  Gear  Chain 
Hoist  is?  A.     Yes,  sir. 

Q.  Do  you  know  the  normal  life,  normal  life 
usefulness  of  that  article'?  [861] 

A.    About  twenty  years. 

Q.  Does  that  apply  whether  it  is  a  one-ton  or 
a  one  and  a  half  ton? 

A.     There  is  no  difference. 

Q.  You  assume,  of  course,  that  it  is  used  for 
the  purpose  for  which  it  was  intended?  You  as- 
sume that?  A.     That  is  correct. 

Q.  Would  that  apply  also  to  a  one  and  a  half 
ton  gear  chain  hoist?  A.     That  is  right. 

Q.  Do  you  know  what  a  Black  &  Decker  Port- 
able Grinder  is?  A.     Yes,  sir. 

Q.  What  would  be  the  life  expectancy  of  that 
machine  ? 

A.     Five  years  is  the  normal  allowance. 

Q.  And  would  it  be  usable  in  that  period  of 
time?  A.     Yes,   sir;   in  excess   of   that. 

Q.  And  on  hydraulic  jacks,  is  there  a  life  ex- 
|)ectancy  on  those  machines? 

A.    We  have  used  them  for  twenty  years. 

Q.  Then  the  normal  life  expectancy  would  be  at 
least  five  years?  A.    Yes,  sir. 

Q.    Mr.  Joslin,  who  was  Ralph  Jung? 
9     A.     He  was  my  boiler  suj^erintendent.  [862] 

Q.  Was  he  authorized  to  represent  you  as  agent, 
or  bind  you  by  any  opinion,  or  commitment? 

A.     No,  sir;  he  was  not. 

Q.    Who  was  the  one  at  the  Sunflower  project 
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in  Kansas   City,   Kansas,   who   was   authorized  to 
represent  you,  not  only  who  they  were,  but  also 
to  what  extent  they  were  authorized  to  bind  you 
in  any  manner? 

A.  Mr.  Wedlick,  during  his  stay,  and  Mr.— I 
think  that  was  from  January,  1944  until  the  middle 
of  August,  but  I  have  forgotten  the  date.  It  was 
in  1944. 

Q.     It  was  around  December? 

A.  Well,  possibly  so;  and  after  that  Mr.  Carl 
Vasicek  replaced  Mr.  Wedlick  with  full  powder  of 
attorney.  Those  were  the  only  two  representatives 
appointed  by  me  to  rei^resent  and  to  sign  in  my 
behalf. 

Q.  Now  then,  as  to  the  full  power  of  attorney, 
Mr.  Vasicek  and  Mr.  Wedlick  were  under  your 
direction,  they  were  authorized  with  full  power  of 
attorney  for  what  i^urposes? 

A.  So  far  as  signing  change  orders,  agreeing 
to  prices,  approving  contracts,  but  not  the  x)a3rQient 
of  any  checks. 

Q.     That  was  primarily  with  the  A-E-M? 

A.  As  my  representatives  to  handle  any  emer- 
gency that  might  arise  on  that  project,  with  the 
exception  of  signing  checks. 

Q.  Was  that  a  requirement  of  the  A-E-M,  on 
the  project?  [863] 

A.  A  requirement  of  the  contract  was  that  either 
I  myself  had  to  be  there,  or  some  duly  appointed 
representative  with  power  to  act  in  my  behalf  dur- 
ing the  life  of  my  contract. 
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j3.  And  that  applied  to  any  other  contractor  di- 
rectly or  indirectly  imder  the  A.-E.-M.? 

A.  That  applied  to  any  contract,  a  fixed  fee  con- 
tract, or  a  lump  sum  contract. 

Q.  Were  any  of  those  names  which  have  been 
brought  in,  or  mentioned  here, — in  the  interest  of 
saving  time,  Mr.  Joslin,  I  will  ask  you  this:  Were 
there  any  other  names  except  Mr.  Wedlick  and  Mr. 
Vasicek  authorized,  or  appointed,  as  your  repre- 
sentative, or  authorized  to  represent  you  in  any 
manner  % 

A.  Nobody  except  Mr.  Wedlick  and  Mr.  Vasicek 
were  authorized  to  represent  me  in  any  mamier 
whatever,  as  to  binding  me  in  any  way. 

Mr.  Gibson:    I  believe  that  is  all. 

The  Court :  There  was  something  said  about  sus- 
pending this  project  at  one  time, — were  you  there 
at  that  time,  Mr.  Joslin? 

A.  You  mean  when  you  say  "suspending  this 
project,"  Power  House  No.  1? 

The  Court:  Any  part  of  if?  Were  you  engaged 
at  a  time  when  any  part  of  its  was  suspended'? 

A.  Various  segments  of  the  Hercules  Power 
Plant  at  Sunflower  [864]  was  suspended  at  various 
times.  Some  of  them  were  suspended  in  my  absence. 

The  Court:  I  don't  think  that  your  contract  is  in 
evidence.  Did  the  Government  reserve  the  right  to 
suspend  construction? 

A.     Yes,  sir. 

The  Court:     What  would  have  been  the  result 


710  Fotver  Service  Corporation  vs, 

(Testimony  of  William  Edward  Joslin.) 

if  they  suspended  the  construction  on  this  Power 

House  No.  1? 

A.  They  did  suspend  construction  on  Power 
House  No.  1  at  which  time  if  we  had  made  a  i)revi- 
ous  estimate  of  the  work  involved  a  credit  would 
be  given  for  that  amount  of  work  done. 

The  Court:  What,  if  they  had  determined  after 
you  entered  into  this  contract  with  the  plaintiff 
that  they  would  suspend  the  construction, — what 
position  would  that  i^lace  you  in  with  the  Power 
Service  Corporation  { 

A.  I  would  have  had  to  pay  them  up  to  the  time 
and  the  amount  of  work  done  at  that  time. 

Mr.  Gibson:  I  think  there  is  a  clause  covering 
that,  as  to  the  minimum  work  done  and  the  ad- 
justed payment  in  the  event  of  suspension. 

The  Court:  If  there  was  any  material  missing, 
was  there  any  authority  to  suspend  work  because 
of  that? 

A.  Yes;  there  was  a  clause  in  the  contract  that 
we  can  suspend  the  operation  on  this  project  at  any 
time  there  was  an  insufficient  amount  of  material 
available,  or  insufficient  [865]  manpower,  or  any 
reason  that  might  happen  due  to  the  shortage  of 
material.  We  had  the  authority  to  suspend  opera- 
tion on  the  project;  yes,  sir. 

Mr.  Gibson:  Were  you  talking  about  the  project, 
or  the  power  house*? 

A.     The  power  house. 

The  Court:  I  was  thinking  about  this  defend- 
ant's relation  to  the  Power  Service  Corporation, — 
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if  the  Government  could  suspend  the  work  what 
position  that  would  leave  this  defendant  in  with 
the  Power  Service  Corporation,  whether  he  could 
suspend  work. 

Mr.  Gibson:    I  think  that  followed  right  along. 

The  Court:  The  question  of  his  contract  is  not 
before  the  Court.  If  the  Government  could  suspend 
work  for  ten  days,  could  they  suspend  that  work 
for  that  period  and  require  you  to  go  ahead? 

A.  We  could  suspend  for  ten  days  with  the  ap- 
proval of  the  contracting  officer. 

The  Court:  Could  they  suspend  without  that 
approval  % 

A.     Yes,  sir;  they  had  that  authority. 

The  Court:    I  believe  that  is  all. 
Cross  Examination 
By  Mr.  Watts: 

The  Court:     Before  you  start  on  your  cross  ex- 
amination [866]  we  will  recess  for  fifteen  minutes. 
March  31st,  1944,  11:15  a.m. 

The  Witness  (Mr.  Joslin) :  May  I  say,  your 
Honor,  I  was  under  the  impression  in  answering 
the  question,  I  was  considering  what  would  be  the 
procedure,  how  the  Government  ordered  suspension 
of  ojjerations  on  power  house  No.  1.  That  is  in  the 
specifications  repeatedly. 

The  Court:  There  is  nothing  in  your  original 
contract  ? 

A.     Yes;  in  my  original  contract. 

Mr.  Gibson:  And  that  is  bound  into  this  con- 
tract ? 
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A.    Yes. 
Mr.  Gibson :    That  is  all. 

Cross  Examination 

By  Mr.  Watts: 

Q.  Were  you  at  the  site  of  the  Sunflower  when 
Mr.  Joslin  came  down  to  l^id  on  this  contract, — I 
mean  when  Mr.  Borst  came  down  to  bid  on  the 
contract.^  A.     No,  sir;  I  was  not. 

Q.  Were  you  there  on  July  11th,  12th  or  13th 
when  he  coimnenced  performance  of  this  contract? 

A.     No;  I  was  not. 

Q.  You  were  there  some  time  in  August,  in  the 
early  [867]  part  of  August '^  A.     Yes,  sir. 

Q.  Can  you  give  approximately  the  dates  when 
you  were  there? 

A.  I  arrived  there,  to  the  best  of  my  memory, 
— it  was  aijproxunately  August  8th.  I  was  there  up 
to, — well,  I  would  say  approximately  the  25th  of 
August,  less  the  time  I  spent  at  Mimieapolis. 

Q.     How  long  were  you  at  Minneapolis? 

A.     I  think  it  was  three  days. 

Q.     When  were  you  next  at  the  site? 

A.     1  think  it  was  in  December. 

Q.  What  date?  Can  you  place  it  with  reference 
to  some  other  time,  maybe? 

A.  I  shook  hands  with  Mr.  Borst  the  date  he 
left  there. 

Q.     On  December  19th? 

A.    I  was  there  at  that  time. 

Q.     How  long  had  you  been  there? 
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A.  I  had  been  there  at  that  time  anywhere  from 
one  to  two  weeks. 

Q.     Between  seven  and  fourteen  days? 

A.     Approximately;  yes,  sir. 

Q.    When  did  Mr.  Wedlick  leave? 

A.  Without  checking  the  records,  I  w^ould  not 
know.  [868] 

Q.     Mr.  Wedlick  left  before  Mr.  Borst  did? 

A.     Yes;  he  left  before  Borst. 

Q.  Those  were  the  only  times  that  you  wei'e  on 
this  job? 

A.  I  suppose  that  you  mean  during  this  con- 
tract? 

Q.    Yes. 

A.     That  I  would  have  to  check. 

Q.  Those  are  the  only  times  that  you  can  recall, 
— I  will  put  it  that  way  ? 

A.  At  this  time  it  is;  yes.  If  Mr.  Wedlick  left 
at  a  different  time  then  I  was  there  when  Mr.  Wed- 
lick left.  I  replaced  Mr.  Wedlick  with  Mr.  Vasicek. 

Q.    Mr.  Vasicek  had  been  there  all  of  the  time? 

A.    Yes. 

Q.  Will  you  tell  the  Court  whether  you  ever 
talked  to  Mr.  Borst  after  he  started  to  work,  or 
from  tlie  time  he  started  to  work  until  the  date  that 
he  left?  A.     No,  sir;  I  didn't. 

Q.  Will  you  tell  the  Court  how  many  times  dur- 
ing the  time  that  he  was  there  from  July  11th  until 
December  19th  that  you  went  down  to  Power  House 
No.  1  and  made  an  inspection  of  the  progress  of 
this  work? 
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A.  That  was  not  my  responsibility.  I  used  to 
make  field  inspections  around  the  entire  area  with 
the  various  superintendents  at  which  times  I  re- 
ceived their  diary  and  reports.  [869] 

Q.  Did  you,  or  did  you  not,  go  down  to  the  site 
of  Power  House  No.  1  during  the  time  Mr.  Borst 
was  there  performing  this  contract? 

A.  I  went  there,  not  as  an  inspection,  not  on 
that  basis,  and  not  on  the  basis  of  making  any  de- 
termination of  the  work.  I  visited  the  power  house 
along  with  every  other  site  on  the  project.  We 
made  no  report  on  the  power  house. 

Q.    You  didn't  see  Mr.  Borst  on  this  visit? 

A.    No,  sir. 

Q.  The  only  time  you  talked  to  him  was  when 
you  told  him  goodbye  and  at  the  time  you  were 
there  to  relieve  Mr.  Wedlick? 

A.  That  is  the  only  time  I  remember  talking  to 
him,  when  I  told  him  goodbye. 

Q.  You  had  nothing  to  do  with  the  preparation 
of  the  specifications  on  this  contract  did  you? 

A.  I  had  nothing  to  do  with  the  preparation 
of  any  contracts  or  any  specifications  that  were 
iiupplied  to  me  by  the  Government  or  the  A.-E.-M. 

Q.  None  of  your  employees  had  anything  to  do 
with  the  preparation  of  the  specifications,  did  they  ? 

A.  None  of  my  employees  would  have  anything 
to  do  with  this,  or  with  any  other,  specifications 
supplied  by  the  Government  or  the  A.-E.-M. 

Q.  You  yourself  didn't  call  for  the  bids  on  this 
contract?  A.     No,  sir.  [870] 
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Q.  Nor  any  of  your  employees  or  representa- 
tives? They  did  not  call  for  bids  on  this  contract, 
did  they? 

A.  I  don't  know  whether  they  personally  called 
for  them.  The  bids  would  have  to  be  submitted  to 
us  as  the  contractor  on  this  contract.  Whether  we 
mailed  the  requests  for  bids,  I  do  not  know. 

Q.  The  question  was:  Did  you  call  for  any  of 
the  bids  yourself  ?  A.     I  personally  did  not. 

Q.     Nor  any  of  your  representatives  ? 

A.  I  would  not  know  whether  it  was  our  rej)- 
resentatives  that  called  for  the  bids,  or  not. 

Q.  Did  you  select  the  successful  bidder  on  this 
contract,  or  was  that  by  the  contracting  officer? 

A.  That  was  by  the  contracting  officer  at  our 
recommendation,  that  the  contract  be  awarded  to 
the  Power  Service  Corporation. 

Q.  Now,  Mr.  Joslin,  did  you  have  anything  to 
do  with  the  tj^ing  or  the  preparation  of  the  formal 
contract  that  was  subsequently  entered  into  by 
yourself  and  the  Power  Service  Corporation? 

A.  We  had  nothing  to  do  with  the  typing  of  the 
contract. 

Q.     It  was  prepared  in  whose  office?  [871] 

A.  I  would  not  know  in  whose  office  it  was  pre- 
pared. It  probably  was  written  up  in  Murphy's 
office. 

Q.  In  fact,  it  was  written  up  in  his  office  and 
mailed  out  by  him  for  signature? 

A.     Probably  so. 

Q.     Did  you  yourself,  or  any  representative  of 
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yours,  have  anything  to  do  with  the  i^reparation 
of  any  of  the  three  modifications,  Modification  No. 
1,  No.  2  or  No.  3?  A.     Yes,  sir. 

Q.     Did  you  prepare  these  modifications  ? 

A.  After  the  original  was  prepared  by  the 
Power  Service  Corporation. 

Q.    How  was  thaf? 

A.  The  original  of  the  modification  was  pre- 
pared by  the  Power  Ser^dce  Corporation. 

Q.  You  mean  this  clause  on  the  signature  page 
of  the  contract? 

A.  No ;  I  am  speaking  of  the  items  that  went  to 
make  up  the  modifications.  That  was  originally  sub- 
mitted by  the  Power  Service  Corporation.  It  was 
recommended  verbally  by  ourselves,  and  approved 
by  the  contracting  officer,  and  later  incorporated 
into  a  unit  known  as  Modifications  No.  1,  No.  2  and 
No.  3. 

Q.  And  later  these  proposed  modifications,  they 
were  actually  prepared  by  the  A.-E.-M.  engineer- 
ing office?  [872]  I 

A.  Those  were,  from  the  estimate  submitted  by 
the  Power  Service  Corporation. 

Q.  I  think  you  testified  yesterday,  Mr.  Joslin, 
that  wlien  the  matter  of  resuming  o])eration  on 
Power  House  No.  1  first  came  up  in  June  of  1944 
that  you  were  very  much  opposed  to  anyone  tlse 
handling  that  contract  other  than  your  own  organi- 
zation? A.     That  is  correct. 

Q.    You  tried  to  get  the  government  to  let  you 
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handle  this   contract  before  they  called  for  ])ids; 

that  is  true? 

A.  That  is  not  quite  true.  We  were  instructed 
to  proceed  with  this  contract  prior  to  the  Govern- 
ment or  ourselves  calling  for  bids.  We  were  in- 
structed to  proceed  with  the  completion  of  this  con- 
tract, after  which  I  was  notified  by  long  distance 
telephone  that  they  desired  to  sublet  it  out,  at  which 
time  T  was  opposed  to  subletting  it. 

Q.  You  were  oj^posed  to  anyone  performing  this 
other  than  your  own  organization  before  the  bids 
were  called  for? 

A .     Before  the  specifications  were  completed ;  yes. 

Q.     After  the  bids  were  accepted  and  after  the 

|)erformance  started  on  the  work  you  tried  to  get 

the  Government  to  cancel  this  contract  and  let  you 

complete  this  work?  A.     That  is  true, 

Q.  On  August  12th,  which  was  within  a  month 
after  the  [873]  award  was  made,  you  wrote  a  letter 
to  the  Project  Manager,  Mr.  Duekelow,  when  they 
requested  that  clause  be  inserted  to  protect  them 
against  delay,  you  urged  at  that  time, — I  will  just 
read  it  here,  this  last  paragraph:  ''We  appreciate 
their  position,  but  are  opposed  to  incorporating 
tlieir  dictated  paragraph  on  the  signed  sheet  of  their 
contract."  A.     That  is  correct. 

Q.  What  did  you  mean  when  you  said,  "We 
appreciate  their  position?" 

A.  I  meant  that  it  was  possible  that  the  time 
would  be  extended,  which  we  had  no  objection  to, 
but  their  proposal  as  dictated  did  not  request  time 
extension  only. 
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Q.  On  the  same  date  you  knew  that  claims  for 
damages  would  subsequently  be  presented  by  the 
Power  Service  Corporation  if  the  contract  was  to 
be  carried  forward  by  them? 

A.  No,  sir;  I  did  not  know  that  claims  would 
subsequently  be  presented.  I  did  know  on  check- 
ing through  my  files,  and  the  files  of  this  contract, 
which  it  was  one  of  my  duties  to  check  back  through 
the  work  and  the  progress  of  the  work, — both  our 
own  work  and  this  work,  which  was  under  our  di- 
rection, at  w^hich  time  I  discovered  the  application 
from  the  Power  Service  Corporation  stating  that 
they  had  an  estimated  cost  of  approximately 
$41,000.00. 

Q.     For  how  many  days  delay?  [874] 

A.  I  would  not  know  the  niunber  of  days,  but  T 
remember  the  approximate  amount  of  money. 

Q.  Suppose  you  look  at  the  letter  of  August  3rd, 
which  is  Exhibit  No.  7  ? 

A.  Yes,  sir ;  I  have  it  here.  It  reads :  ' '  The  f ol- 
1  owing  analysis  of  time  extension  is  as  presented 
verbally  to  yourself  and  the  Area  Engineer  today. 

''Basis  of  Time  Extension.    Boiler  No.  1, — 

Q.  (Interposing:)  That  is  dated  August  3rd, 
and  is  addressed  to  Cory,  Joslin  &  Macnsons,  and 
signed  by  W.  L.  Borst,  Chief  Engineer. 

A.     Yes,  sir;  that  is  right. 

Q.     Now,  go  ahead. 

A.  "Basis  of  Time  Extension.  Boiler  No.  1, 
water-w^all  tubes  required  August  1st,  1944,  water- 
wall  tubes  scheduled  delivery,  August  22nd,  delay 
three  weeks. 
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'' Boiler  No.  2.  Water- wall  tubes  required  Au- 
gust 8th,  1944.  Water-wall  tubes  scheduled  deliv- 
ery September  29th.    Delay  seven  weeks. 

''Boiler  No.  3.  Water- wall  tubes  required  August 
15th.  Water-wall  tubes  scheduled  delivery  Septeui- 
])er  29th.    Delay  six  weeks. 

"Hypothesis  for  estimate  of  cost  for  six  weeks 
delay  in  completion, —  [875] 

Q.  (Interposing:)  In  other  words,  on  August 
3rd  upon  receipt  of  that  letter  you  knew  from  that 
time  forward,  and  you  anticipated  that  there  would 
be  a  delay  of  forty-two  days,  and,  second,  you  knew 
that  there  would  be  submitted  a  claim  for  damages  ? 

A.  No,  sir ;  I  did  not  know  on  August  third.  In 
fact,  I  knew  by  August  12th  of  that  letter.  I  knew 
on  August  12th,  in  w^hich  I  in  no  way  agreed  that 
it  was  correct.  That  was  my  reason  for  not  believ- 
ing it  to  be  correct,  and  that  was  my  sole  reason 
fo]'  writing  and  suggesting  that  the  Government 
cancel  that  contract. 

Q.  Now,  reading  from  Exhibit  No.  10-A,  which 
is  dated  August  12th:  "Gentlemen:" — and  this  is 
for  Mr.  A.  A.  Dukelow:  "We  note  in  our  files  the 
request  of  the  Power  Service  Corporation  for  addi- 
tional fee  in  the  amount  of  $41,382.00  claim  for 
delays  because  of  material  shortages.  It  is  the 
belief  of  the  writer  that  material  shortages  will 
develop  throughout  the  life  of  the  Power  Service 
Corporation's  contract,  and  these  shortages  will  ]'o- 
main  a  constant  source  of  controversy  of  claims 
filed  by  the  Power  Service  Corporation. 
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''We  believe  that  it  would  be  to  the  benefit  of  the 
Government  and  all  parties  concerned  if  legal  steps 
were  taken  to  compensate  the  Power  Service  Cor- 
l)ortio]i  for  costs  expended,  together  with  a  reason- 
able profit  allowable  by  the  Government,  and  cancel 
their  contract,  and  complete  Power  House  No.  1 
with  our  [876]  own  forces.  By  so  doing  we  will 
avoid  possible  future  claims  and  litigation  that 
lyiight  develop  should  this  contract  remain  in  force." 

A.  That  is  my  letter  and  expresses  my  opinion 
exactly  as  of  that  date. 

Q.  Four  days  later  than  August  12th,  to-wit: 
On  August  16th,  1944,  you  had  lunch  with  Mr. 
Fegles  in  Minneapolis? 

A.     About  that  time.    I  don't  remember  the  date. 

Q.  Did  you  on  that  date  discuss  a  possible  change 
in  the  form  of  the  contract  with  Mr.  Fegles? 

A.  I  discussed  the  matter  with  Mr.  Fegles. 
AVhen  T  was  introduced  to  him  at  the  Twin  City 
Ordnance  Plant  by  Colonel  Taylor,  he  said,  "I  want 
you  to  meet  the  contractor  for  whom  you  are  sub- 
contracting at  Sunflower."  Mr.  Fegles  said,  "T 
would  like  to  amend  that  contract, — 

Q.  (Interposing:)  Is  that  all  of  the  conversa- 
tion ? 

A.  I  said,  "So  far  as  I  am  concerned,  I  am 
sorry,  but  the  contract  will  have  to  stand  as  writ- 
ten." 

Q.  Did  you  tell  Mr.  Fegles  that  you  agreed  with 
him  on  August  16th  that  the  position  of  the  Power 
Service  Corporation  should  be  made  clear  before 
the  contract  was  signed? 
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A.     T  don't  rc^inember  any  such  statement  as  that. 

Q.  Did  3^ou  discuss  with  him  at  that  time  about 
the  possibility  of  writing  for  a  construction  from 
the  A.-E.-M.,  or  the  Government,  of  paragraph 
1-05  (e)  of  the  specifications?  [877] 

A.  T  remember  no  further  discussion  about  thi?; 
contract  with  Mr.  Fegles,  other  than  the  original 
statement. 

Q.  Let  me  ask  you  if  this  letter  of  August  22nd, 
which  is  Exhibit  No.  16,  is  not  in  fact  a  direct  out- 
growth of  this  conversation  that  you  had  with  Mr. 
Fegles  on  August  16th,  the  letter  being  dated  Au- 
gust 22nd? 

A.  No.  I  believe  this  letter  is  an  outgrowth  of 
one  previously  written,  to  which  we  refused  to  ap- 
prove, and  not  a  direct  result  of  the  conversation 
Avith  Mr.  Fegles. 

Q.  Then  by  that  you  mean  that  Exhibit  No.  9, — 
please  refer  to  exhibit  No.  9. 

A.     Yes;  I  have  it. 

Q.  In  other  words,  under  exhibit  No.  9,  which 
is  Plaintiff's  letter  to  you  dated  August  8th,  1944, 
they  had  requested  that  the  clause  be  appended  to 
the  signature  page,  and  you  had  replied  that  you 
were  opposed  to  that  clause.  Now  that  is  the  reason 
why  the  letter  of  August  22nd  was  written  asking 
for  a  construction  by  the  A.-E.-M.,  and  by  you  and 
the  contracting  officer,  of  clause  1-05  (e)  of  the 
specifications  ? 

I    A.     I  say,  it  is  my  opinion  that  this  second  letter 
of  August  22nd,  Exhibit  No.  16,  I  believe,  and  it 
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is  my  opinion,  that  this  letter  is  the  result  of  the 
refusal  to  accept  exhibit  No.  9,  and  not  a  direct 
result  of  a  conversation  with  Mr.  Fegles.  [878] 

Q.     Now,  may  I  have  your  Exhibit  ''M"? 

A.     Yes. 

Q.  After  this  letter  of  August  22nd,  in  which 
they  ask  for  a  construction,  or  for  an  interpreta- 
tion, of  the  contract,  then  a  letter  was  written  you 
by  Mr.  Wedlick,  and  later  a  letter  written  to  Mr. 
Wedlick  refusing  to  give  construction  of  the  con- 
tract, but  you  gave  some  personal  instructions  to 
Mr.  Wedlick  about  making  any  change  in  the  con- 
tract? 

A.  T  don't  know  the  date  that  I  gave  Mr.  Wed- 
lick the  instructions,  but  T  do  remember  the  in- 
structions. 

Q.  T  hand  you  Exhibit  ''M",  which  is  dated 
August  26th? 

A.  That  is  correct.  Mr.  Wedlick,  I  believe,  sent 
me  a  photostatic  copy,  or  a  made  copy,  to  which  I 
replied. 

Q.  And  in  that  letter  you  wrote  as  follows, — T 
am  reading  the  second  paragraph:  "I  am  not  famil- 
iar vrith  the  legal  phases  involved,  but  I  am  sure 
that  we  must  insist  that  the  terms  of  the  contract  be 
met,  and  any  consideration  for  additional  costs  and 
extension  of  time  must  be  submitted  direct  to  others 
than  ourselves  for  approval.  This,  of  course,  will 
be  separate  and  not  a  part  of  the  contract  wlji<-]i 
must  be  signed  as  is."  That  is  signed  by  yourself, 
Mr.  Joslin?  A.     Yes,  sir. 
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Q.     Now,  what  do  you  mean  in  that  letter  wlien 
you  say,  "It  must  be  submitted  direct  to  others 
than  ourselves  for  approval?"  [879] 
E     A.     We  would  not  have  authority  to  approve  any 
appendages  to  the  contract  proper,  unless, — 

Q.     (Interposing:)     Unless  what? 

A.  We  would  have  no  authority  to  approve  any 
appendage  to  the  contract.  We  would  submit  any 
proposition  presented  by  the  Power  Service  Cor- 
poration up  to  the  contracting  officer  through  the 
A.-E.-M.,  for  a  final  decision,  and  the  contracting 
officer,  on  behalf  of  the  Government,  would  direct 
us  to  follow  any  procedure,  and  we  would,  accord- 
ing to  the  general  terms  of  our  contract,  comply 
with  the  directive  issued  by  the  contracting  officer. 

Q.  Wasn't  this  idea  of  a  special  clause,  in  fact, 
taken  up  with  the  A.-E.-M.,  and  the  contracting 
officer  ? 

A.     I  don't  know.    I  was  not  there  at  that  time. 

Q.  You  were  not  there  w^hen  any  of  these  nego- 
tiations were  carried  on,  were  you? 
^  A.  I  was  there  during  the  negotiations  of  the 
first  clause  submitted.  I  think  it  was  Exhibit  No. 
9.  When  that  was  transmitted,  I  was  there  at  that 
time,  but  I  was  not  there  on  the  22nd  of  August. 
I  was  not  there  during  the  time  following  the  nego- 
tiations. 

Q.  You  had  no  objections  to  a  change  in  the 
original  form  of  the  contract,  if  the  contracting 
officer  and  the  A.-E.-M.,  first  approved  it? 

A.    Yes;  I  did.    In  fact,  I  stated  to  Mr.  Hagan 
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in  his  office  [880]  at  Siuifiower,  prior  to  my  Icav 
ing',  that  we  would  not  be  a  party  to  anything  that 
altered  the  language  of  that  contract  in  any  shape 
or  form.  I  was  very  explicit,  so  Mr.  Hagan  under- 
stood what  I  meant. 

Q.  When  did  you  first  learn  that  a  special  clause 
had  been  appended  to  the  contract?  Before  it  was 
executed  ? 

A.  When  Mr.  Wedlick  phoned  me  that  the  final 
clause  which  was  finally  added  to  the  signature  page 
of  the  contract, — he  phoned  me  about  it,  and  I  asked 
if  it  in  any  way  changed  the  language  of  the  con- 
tract, and  he  advised  me  that  he  had  taken  it  up 
with  Mr.  Dergance  and  Mr.  Dergance  stated  that 
it  only  reiterated  the  rights  granted  the  Power 
Service  Corporation  under  the  contract,  and  in  no 
way  changed  the  contract. 

Q.     Did  you  make  any  further  investigation  of 
your  rights  and  liabilities  imder  that  special  clause  ^ 
before  November  10th  ?  I 

A.  T  don't  remember  the  date.  The  only  refer- 
ence T  had  about  it  later  was  during  the  visit  to  the 
Sunflower  Ordnance  Plant  I  remember  T  again 
questioned  Mr.  Dergance  as  to  this  clause. 

Q.  When  did  you  question  Mr.  Dergance  ?  Was 
that  in  December? 

A.  It  was  during  my  next  trip.  I  don't  remem- 
ber the  date. 

Q.     T  believe  you  stated  that  it  was  in  Decemb^^r? 

A.     Yes;  T  think  so. 

Q.  That  was  at  the  time  the  plaintiff  had  com- 
pleted its  contract? 
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A.     So  far  as  I  know,  that  is  correct. 

Q.  At  any  time  from  the  time  this  contract  was 
executed  by  your  project  manager,  Mr.  Wedlick,  uj) 
until  the  present  time,  have  you  ever  protested  to 
the  plaintiff  that  this  signature  was  not  authorized 
to  the  contract?  A.     Not  to  my  knowledge. 

Q.  Have  you  ever  made  any  protest  to  the  plain- 
tiff about  the  inclusion  of  this  special  clause  to  the 
contract  before  it  was  signed? 

A.     Not  to  my  knowledge. 

Q.  Now,  what  requirement,  if  any,  did  you  im- 
pose upon  a  bidder  with  respect  to  making  an  in- 
ventory of  the  materials  at  the  site  before  bids  were 
submitted?  A.     I  made  no  requirement. 

Q.  Was  there  any  requirement  made  by  th(^ 
specifications,  for  example,  about  a  complete  inven- 
tory be  made  before  a  bid  was  submitted? 

A.  The  specifications  were  written  so  as  to  ])er- 
mit  an  inventory  being  made,  but  I  would  not  in 
any  way  state  that  an  inventory  was  necessary  to 
properly  prepare  a  bid  on  this  contract.  [882] 

Q.  As  a  matter  of  fact,  it  was  not  necessary  to 
make  a  complete  inventory  before  the  bid  was  sub- 
mitted ? 

A.  To  me  it  was  not  necessary.  It  was  possible, 
but  it  was  not  necessary  to  make  an  inventory  of 
all  of  that  material  in  order  to  properly  prepare  a 
bid  on  that  contract. 

Q.  But  it  was  necessary,  according  to  the  con- 
tract itself,  as  soon  as  the  award  was  made  on  the 
bid  for  the  successful  bidder  to  do  two  things ;  first. 


726  Potver  Service  Corporation  vs. 

(Testimony  of  William  Edward  Joslin.) 
to  make  up  a  material  list,  and  subsequently  make 
up  a  field  inventory  and  check  that  against  the  ma- 
terial list? 

A.  Well,  I  think  the  term  is  expressed, — I  think 
the  real  intent  of  the  contract  is  expressed  in  it, 
and  that  was  done  so  that  a  complete  material  list 
should  be  made  from  the  plans,  and  then  checked 
against  a  physical  inventory  at  the  site,  because  that 
is  the  only  way  you  could  coordinate  the  two. 

Q.  What  is  the  meaning  of  that  part  of  Section 
5-04  (b)  of  the  specifications  which  reads:  ''Such 
an  inventory  will  be  kept  current  by  the  subcon- 
structor  during  the  progress  of  the  work,  and  the 
subconstructor  will  be  held  responsible  for  advising 
the  constructor  of  his  requirements  sufficiently  in 
advance  of  the  time  such  items  will  be  required  to 
enable  procurement  without  delaying  progress? 

A.     It  means  just  what  it  says. 

Q.  It  means  that  the  field  inventory  will  be 
checked  [883]  against  the  material  list  during  the 
performance  of  the  contract  so  as  to  ascertain  at 
all  times  the  shortages  in  time  for  them  to  be  requi- 
sitioned to  meet  the  construction  schedule? 

A.     Not  necessarily. 

Q.     What  does  it  mean? 

A.  Well,  it  could  mean,  and  very  probably  did 
mean,  to  keep  them  current  at  all  times,  and  the 
meaning  is  that  they  would  add  to  that  inventory 
any  material  that  would  have  been  delivered  to 
them  from  a  requisition  previously  issued,  and  to 
ke(>p  the  inventory  current  at  all  times. 
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Q.  You  have  full  access  to  your  records  in  con- 
nection with  this  contract? 

A.  Yes;  I  have  access  to  them,  but  please  don't 
ask  me  to  find  them. 

Q.  Do  you  have  a  single  instance  recorded  in 
your  correspondence  where  you  made  any  complaint 
against  Mr.  Borst  or  his  company  about  the  man- 
ner in  which  he  prepared  the  material  lists,  or  the 
field  inventory? 

A.  Yes;  w^e  have.  I  think  we  have  a  letter  of 
transmittal,  or  a  copy  of  a  letter,  received  from 
Mr.  Hagan,  and  I  think  it  was  transmitted  through 
our  office,  complaining  about  the  inventory. 

Q.  Did  you  or  any  representative  of  your  com- 
pany ever  [886]  make  any  complaint  to  the  Power 
Service  Corporation  about  their  failure  to  make  the 
^,  inventory  on  time  ? 

■  A.     Not  to  my  knowledge,  and  as  a  personal  mat- 
ter I  didn't. 

■  Q.     You  didn't  know  of  any  of  your  employees 
making  such  a  complaint? 

A.  The  only  reference  I  have  of  a  complaint  is 
on  a  labor  report  in  our  files  which  said  that  Mr. 
Borst  promised  to  try  and  secure  more  men.  That 
is  a  notation  by  one  of  our  foremen.  That  is  the 
only  complaint  I  know  of. 

Q.     You  haven't  introduced  that  record? 

A.  No,  I  don't  know  whether  it  is  signed.  It  is 
a  carbon  copy,  and  in  pencil.  I  have  it  in  my  brief 
case. 

Q.     After  the  plaintiff  started  the  performance 
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of  that  contract  you  expected  them  to  complete  in 

the  one  hundred  and  twenty  days?  A.     I  did. 

Q.  And  you  expected  to  deliver  to  them  the  ma- 
terials at  times  and  in  quantities  required  sufficient 
to  enable  them  to  commence  their  work  according 
to  their  schedule,  and  to  finish  it  according  to  their 
schedule?  A.     Not  necessarily.  '  ■ 

Q.     You  reserved  to  yourself  the  right  to  furnish 
materials  to  them  whenever  you  wished  to  do  so,   j 
regardless  of  the  time  [887]  provided  for  in  their   ' 
schedules  ?  i 

A.  No;  it  was  our  intention,  and  I  believe  we 
did  furnish  them  materials  at  the  earliest  possible 
time  after  being  notified  by  the  Power  Service  Cor- 
poration that  any  such  materials  would  be  needed, 
regardless  of  the  date  of  starting,  or  the  progress 
schedule. 

Q.  I  asked  if  you  had  access  to  your  own  rec- 
ords, and  you  said  that  you  did.  Now,  I  will  ask 
you,  Mr.  Joslin,  if  you  have  ever  requested,  or 
asked,  the  Hercules  or  the  Combustion  people  for 
an}'  of  their  records  in  comiection  with  this  trial? 

A.  No;  we  never  made  application  to  them  for 
any  of  their  records. 

Q.  What  is  the  difference  between  boiler  tubes 
and  water-wall  tubes? 

A.  Water-wall  tubes  are  the  tubes  that  go 
around  the  outside  of  the  boiler  on  the  furnace  side 
of  the  l)rickwork.  They  are  used  for  heat  retention. 
The  fins  are  on  there  to  secure  additional  heating 
surface.  The  boiler  tubes  are  installed  inside  of 
the  boiler.  'k 
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Q.  The  thing  we  are  concerned  with  here  is  the 
two  hundred  and  twenty-four  boiler  tubes  ? 

A.     That  is  right. 

Q.  You  didn't  know  that  these  were  missing 
when  the  specifications  were  turned  over  to  the 
Power  Service  Corporation  [888]  to  bid  upon? 

A.  I  don't  know  that  I  made  such  a  statement, 
but  I  didn't  know  that  they  were  or  were  not. 

Q.  And  the  same  thing  is  true  at  the  time  that 
the  bid  was  accepted, — you  didn't  know  they  were 
or  were  not  there? 

A.  I  didn't  know  of  the  presence  or  the  absence 
of  any  particular  material. 

Q.  You  do  know  that  Mr.  Wedlick  learned  that 
these  two  hundred  and  twenty-four  tubes  were  miss- 
ing on  July  14th  ?  A.     No;  I  didn't  learn  that. 

Q.  Did  you  learn  that  Mr.  Wedlick  knew  that 
the  w^ater-wall  tubes  were  missing  on  July  14th? 

A.  I  don't  know  that  Mr.  Wedlick  learned  that 
these  tubes,  or  any  tubes,  other  than  the  general 
information  that  there  were  some  missing  tubes, 
which  information,  I  i^resume,  was  submitted  to 
him  on  July  14th.    I  don't  know  about  that. 

Q.  Had  you  learned  that  Mr.  Wedlick  knew 
those  were  missing  on  July  26th,  the  date  of  the 
plaintiff's  letter,  which  is  Plaintiff's  Exhibit  No.  4? 

A.  I  believe, — may  I  look  at  that  Exhibit  No.  4, 
— I  believe  that  Mr.  Wedlick  was  informed  that  the 
water-wall  tubes  for  all  three  of  the  boilers  were 
missing  on  July  26th. 

Q.    And  if  all  of  the  water-wall  tubes  were  miss- 
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ing   [889]   for  all  three  of  the  boilers  that  would 

mean  two  hundred  and  twenty-four  tubes? 

A.  That  would  mean  seven  hundred  and  four- 
teen tubes. 

Q.     Now,  each  one  of  these  water- wall  tubes  that 
were  missing  has  a  particular  and  different  desig- 
nation and  description? 
A.     That  is  correct. 

Q.     On  this  letter  of  August  19th,  1944,  you  were 

given  confirmation  of  the  list  of  those  that  were 

missing  ? 

A.     Those  were  represented  at  that  time  to  be, — 

Q.    (Interposing) :    I  believe  that  is  Exhibit  No. 

20. 

A.  It  is  represented  as  furnace  tubes  and  not 
as  water-wall  tubes.  I  am  not  saying  that  those 
particular  tubes  were  not  water-wall  tubes,  but  I 
say  that  the  requisition  specified  them  as  furnace 
tubes,  which  we  assumed  to  be  correct. 

Q.  Now  then,  Mr.  Joslin,  when  you  received  this 
notation  when  Mr.  Wedlick  learned  that  these 
water-wall  tubes  were  missing,  did  you  or  he  take 
any  steps  to  requisition  them  from  the  manufac- 
turer? I 

Mr.  Gibson:  I  think  that  question  implies  some- 
thing that  is  not  in  the  record.  He  says  in  this 
question,  ''When  these  water- wall  tubes  were  miss- 
ing," or  ''when  you  learned  that  the  water- wall 
tubes  were  missing,"  and  it  simply  says  in  this 
letter,  or  notification,  "tubes."  [980] 

The  Court:     There  isnt'  any  question  l)ut  what 
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the  tubes  were  missing.   I  don't  remember  whether 
there  was  any  connection  with  Mr.  Wedlick  on  this 
matter  or  not.  I  think  he  may  answer. 

A.  I  don't  know  whether  Mr.  Wedlick  contacted 
the  Hercules  or  the  Combustion  peojjle  about  the 
water-wall  tubes. 

Q.  The  simple  question  I  want  you  to  answer, 
Mr.  Joslin,  is :  Did  you,  or  did  you  not,  requisition 
these  tubes  on  or  about  July  14th  when  you  learned 
that  they  were  missing  ? 

A.  We  didn't  requisition  any  material  from  the 
Hercules  until  such  time  as  we  received  a  request 
to  do  so  by  the  Power  Service  Corporation. 

Q.  Did  you  on  July  26th  requisition  these  from 
the  Hercules  people? 

A.  We  didn't  until  we  received  a  requisition 
from  the  Power  Service  Corporation. 

Q.  Did  you  requisition  them  on  July  19th, — Au- 
gust 19th,  I  mean?  A.     No,  sir. 

The  Court:  We  will  recess  at  this  time,  and  I 
think  we  will  convene  at  one  thirty,  if  you  gentle- 
men will  meet  me  at  one  thirty. 

March  31st,  1947,  1:30  p.m.  [891] 

Q.  (Mr.  Watts,  continuing) :  At  the  recess,  Mr. 
Joslin,  we  were  inquiring  about  the  requisition  on 
the  two  hundred  twenty-four  water- wall  tubes  found 
to  be  missing.  You  did  not  issue  any  requisition 
yourself  when  you  received  the  plaintiff's  letter  of 
July  26th,  1944,  did  you? 

I    A.     It  was  not  our  place  to  issue  requisitions.  It 
was  the  Power  Service  Corporation  who  issued  the 
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requisition.  The  procedure  was  this:  When  the 
Power  Service  Corporation  would  issue  a  requisi- 
tion, they  would  sfjecify  what  material  they  wanted, 
and  we  took  it  direct  to  Hercules  and  see  if  that 
material  was  on  purchase,  or  if  it  was  delivered, 
and  if  it  was  delivered  we  would  ascertain  where 
it  was  stored,  and  we  would  collect  it  and  bring  it 
to  Power  House  No.  1.  It  was  not  our  purpose  to 
issue  requisitions  except  for  what  was  ordered  by 
Hercules. 

Q.  The  point  is,  Mr.  Joslin,  that  you  never  is- 
sued a  single  requisition  for  a  single  water-wall 
tube?  A.    No,  sir. 

Q.  Do  you  have  in  your  possession  the  records 
of  Hercules  Company  showing  when  they  requisi- 
tioned any  of  those  tubes?  A.     No,  sir. 

Q.    Have  you  asked  for  them? 

A.  I  would  not  have  any  of  the  Hercules  Com- 
pany's records.  ^ 

Q.    Have  you  asked  for  them?  [892]  | 

A.    No ;  I  haven't  asked  for  the  Hercules  records. 

Q.  Isn't  it  true  that  these  two  hmidred  and 
twenty-four  water-wall  tubes  had  been  requisitioned 
by  the  Hercules  people  from  the  Combustion  Engi- 
neering Company  prior  to  July  10th,  1944? 

A.     I  would  not  know. 

Q.  Isn't  it  a  fact  that  Mr.  Clay  of  the  Hercules 
Powder  Company  was  in  Washington,  D.  C,  around 
July  10th,  1944,  in  an  effort  to  expedite  the  manu- 
facture and  delivery  of  these  water-wall  tubes? 

A.     I  would  not  know. 
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Q.  The  fact  is  that  you  and  your  organization 
as  such  did  nothing  to  expedite  the  delivery  of  this 
material  at  any  time,  but  that  you  left  the  expedit- 
ing of  these  water-wall  tubes  to  the  Hercules  Com- 
pany, who  was  charged  with  furnishing  them? 

A.  No,  sir;  it  was  our  responsibility  to  press  the 
Hercules  Powder  Company  for  delivery  of  any  ma- 
terials they  may  have  had  on  order ;  if  the  Hercules 
failed  to  expedite  them  sufficiently,  we  went  then 
and  attempted  to  acquire,  or  secure.  Government 
assistance. 

Q.  Have  you  any  records  here  showing  what 
you  did  to  expedite  the  material  after  July  14th? 

A.     That  would  be  personal  contacts.  [893] 

Q.     By  whom? 

A.     By  Mr.  Jung,  Mr.  Wedlick  or  Mr.  Vasicek. 

Q.  Mr.  Wedlick 's  deposition  was  taken  in  this 
case?  A.    I  believe  it  was. 

Q.  But  no  questions  were  asked  by  you  as  to 
what  was  done  after  July  14th  as  to  expediting  this 
material  ? 

A.  I  didn't  make  out  the  interrogatories,  but  I 
imagine  the  deposition  itself  would  be  the  best  evi- 
dence. 

Q.  Do  you  know  of  anj^hing  that  Mr.  Wedlick 
did  to  expedite  this  material  after  July  14th? 

'K.  I  knew  Ms  instructions.  I  wasn't  there,  and 
I  would  not  know  what  he  did  or  did  not  do. 

Q.    Do  you  know  what  he  did  after  August  19th  ? 

A.  I  would  not  know,  particularly,  what  he  did, 
l^ut  I  knew  what  his  duties  were. 
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Q.  It  is  a  fact  that  these  water-wall  tubes  had 
been  on  order  by  the  Hercules  Company  from  the 
Combustion  Engineering  Company  prior  to  the 
time  the  contract  was  awarded  to  the  plaintiff? 

A.  As  I  understand  it,  all  of  the  boiler  drums, 
tubes  and  headers  were  on  order  with  the  Combus- 
tion Engineering  Company,  placed  there  by  the 
Hercules  Powder  Company.  I  do  not  believe  that 
the  Hercules  people  knew  what  tubes  were  missing 
any  more  than  we  did.  It  was  only  by  an  inventory 
and  check  by  the  Combustion  Engineering  Com- 
pany, more  so  [984]  than  the  Power  Service  Cor- 
poration, that  it  ever  developed  what  tubes  were 
missing. 

Q.  You  don't  mean  to  convey  to  the  Court  the 
oi^inion  here  that  these  tubes  were  ordered,  manu- 
factured and  delivered  after  our  requisition  notice 
of  August  19th? 

A.  I  don't  know  just  when  the  last  tubes  were 
delivered.  I  do  know  the  approximate  date  that 
the  Combustion  Engineering  Company  notified  the 
Power  Service  Corporation  of  some  materials. 

Q.  Isn't  it  a  fact  that  the  Combustion  Engineer- 
ing Company  notified  the  Power  Service  Corpora- 
tion that  they  were  going  to  be  six  weeks  late  ?  And 
that  was  known  to  Mr.  Borst  at  the  time  he  wrote 
you  the  letter  of  August  3rd  estimating  a  six  weeks 
delay? 

A.  The  only  thing  I  know  is  a  copy  of  Mr. 
Borst 's  letter  to  us,  that  Mr.  Bennett  of  the  Com- 
bustion Engineering  Company  had  advised  him  of 
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the  shortage  of  tubes,  and  that  was  not  developed 
by  the  Power  Service  Corporation,  but  the  Com- 
bustion Engineering   Company's  Mr.   Bennett.    It 
was  something  that  Mr.  Bennett  developed  on  his 
own  behalf,  and  for  the  Power  Service  Corporation. 
Q.     That  was  developed,  however,  prior  to  Au- 
gust 23rd? 
A.     The  notice  I  got  was  on  August  19th. 
Q.     Are  you  intending  to  convey  the  idea  to  the 
Court  that  these  tubes  were  not  being  manufactured 
as  early  as  July  10th,  [895]  1944? 

A.  I  am  not  trying  to  convey  anything  to  the 
Court.  I  am  trying  to  answer  your  questions,  Mr. 
Watts. 

Q.  What  I  am  getting  at  is  this:  The  tubes, — 
the  water-wall  tubes  had  already  been  ordered  by 
the  Hercules  Powder  Company  from  the  Combus- 
tion Engineering  Company  prior  to  the  time  this 
contract  was  let;  isn't  that  true? 

A.  It  is,  assuming  the  Hercules  people  placed 
the  order  for  the  entire  boiler  at  one  time,  which 
was  prior  to  this  contract. 

Q.  Which  would,  of  course,  include  the  indivi- 
dual number  of  each  one  of  these  tubes,  wouldn't  it? 
A.  Which  would  include  each  and  every  tube, 
and  each  and  every  header,  but  no  assurance  that 
they  would  be  there  on  the  site  at  the  time  the  con- 
tract was  let. 

Q.    And  that  was  what  Mr.  Clay  was  doing  in 
Washington,  expediting  these  water- wall  tubes? 
A.     If  you  want  my  oj)inion  on  that,  he  would 
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not  know  what  a  water- wall  tube  was,  let  alone  ex- 

I)editing  them. 

Q.  But  his  duty  was  to  expedite  the  water-wall 
tubes  ? 

A.  His  duty  was  as  expediter  for  the  Hercules 
Powder  Company. 

Q.  You  don't  have  any  knowledge  of  the  time 
when  these  water-wall  tubes  were  requisitioned 
from  the  Combustion  [896]  Engineering  Company 
by  the  Hercules  Powder  Company?  A.     No. 

Q.  Do  you  know  of  anything  that  was  done  by 
the  Hercules  or  the  Combustion  Engineering  Com- 
I^any  with  respect  to  these  water-wall  tubes  after 
our  letter  of  August  19th  to  you? 

A.  Only  from  general  information  that  they 
were  working  on  them. 

Q.  They  had  been  working  on  them  for  some 
months  ? 

A.  I  don't  believe  so,  because  of  the  fact  that 
the  power  house  was  ordered  in  stand-by  condition, 
and  I  don't  think  the  Combustion  Engineering 
would  continue  to  manufacture  a  boiler  for  a  power 
house  in  stand-by  condition. 

Q.  Isn't  it  a  fact  when  resume-work  order  was 
given  it  was  known  by  Mr.  Clay  and  Mr.  Neubauer 
of  the  Hercules  people  that  these  tubes  were  miss- 
ing, and  that  they  were  put  to  work  immediately 
to  get  these  tubes  there  on  the  site  so  they  would 
be  available  for  installation  when  the  contract  was 
let? 

A.     I  don't  think  that  is  a  fact.    Mr.  Neubauer 
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was  not  on  the  site  when  this  resume-work  order 

was  given. 

Q.  Are  you  in  a  position,  Mr.  Joslin,  to  give  the 
Court  any  copies  of  requisitions,  or  letters,  that 
will  show  when  Hercules  Powder  Company  ordered 
these  tubes  from  the  Combustion  Engineering  Com- 
pany? 

A.     I  am  not  in  a  position  to  do  that.  [897] 

Q.  Did  you  ask  Hercules  or  Combustion  En- 
gineering  Company   for  them?  A.     No. 

Q.  You  have  no  records  of  your  own  showing 
when  they  were  ordered? 

A.  No;  I  haven't.  I  might  add  that  if  we  had 
asked  for  those  I  would  not  have  gotten  them. 
That  w^as  secret  information. 

Mr.  Watts:  I  think  possibly  the  Court  will  take 
judicial  notice  of  the  fact  that  neither  of  us  could 
get  that  information. 

Q.  (Mr.  Watts,  continuing:)  Coming  down  to 
the  matter  of  the  progress  schedule,  I  believe  that 
you  stated  that  one  of  the  purposes  of  a  progress 
schedule  was  to  enable  the  Power  Service  Cor- 
poration to  draw  down  a  percentage  of  its  total 
contract  from  time  to  time;  that  is  true,  is  it  not, 
Mr.  Joslin? 

A.     You  mean  b}^  application  for  payment? 

Q.     Yes.  A.     Yes,  sir;  that  is  true. 

Q.  Another  purpose  was  to  designate  the  time 
when  the  Power  Service  Corporation  should  com- 
mence on  one  type,  or  one  segment,  of  work,  and 
when  it  should  have  that  w^ork  ended?  [898] 
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A.    Not  necessarily. 

Q.  Well,  Mr.  Joslin,  there  is  a  certain  provision 
of  the  contract  that  made  time  of  the  essence  of 
the  contract!  A.     Yes,  sir. 

Q.  And  that  meant  that  the  job  as  a  whole  had 
to  be  completed  within  one  hundred  and  twenty 
days'?  A.     That  is  right. 

Q.  But  you  say  it  was  not  the  purpose  of  the 
schedule  to  determine  when  they  should  start  and 
when  they  should  end  any  operation  on  this  pro- 
ject, or  any  portion  of  the  work"? 

A.     Not  necessarily. 

Q.  Also,  another  purpose  was  to  enable  you,  the 
A-E-M,  and  the  Hercules  people  and  any  others 
who  were  responsible  for  furnishing  material,  to 
know  when  certain  materials  were  needed? 

A.     Definitely   not. 

Q.  Well,  now  let  us  take,  for  example.  Exhibit 
No.  64,  the  steam  generating  unit,  the  schedule, 
that  is,  the  construction  schedules  show  that  the 
plaintiff  was  to  commence  work  on  boiler  No.  1 
on  what  date? 

A.     Segment  No.  3,  boiler  No.  1? 

Q.     That  is  right. 

A.     They  proposed  to  start  on  July  19th. 

Q.  And  at  the  same  time  you  proposed  to  have 
available  [899]  for  them  on  that  date  the  drums, 
tubes  and  water-wall  headers,  did  you  not? 

A.    No. 

Q.     You  did  not? 

A.     You  mean  all  of  them? 
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Q.     Well,  enough  for  them  to  start. 

A.  Yes,  sir.  Not  necessarily  the  headers  and  the 
drums— not  necessarily  the  headers  or  the  tubes, 
but  we  were  supposed  to  have  material  for  them 
to  start  on  the  work. 

Q.  And  you  were  supposed  to  have  material 
there  to  enable  them  to  complete  that  work  by 
November  10th? 

A.     To  complete  by  November  10th. 

Q.  And  the  same  is  true  of  all  of  the  other 
equipment,  that  you  were  obligated  mider  your 
contract  to  furnish,  that  is,  the  equipment  and  the 
materials  which  you  were  to  furnish,  that  is — it 
was  to  be  furnished  in  tune  for  them  to  have  a 
reasonable  time  thereafter  to  complete  their  con- 
tract according  to  the  schedule? 

A.  If  the  material  was  available;  yes;  to  get 
the  material  there  as  quickly  as  possible,  with  the 
full  intention  of  their  completing  prior  to  Novem- 
ber 15th,  with  the  modifications,  and  prior  to  No- 
vember 10th,  before  the  modifications,  but  we  were 
not  obligated  to  furnish  them  material  so  that  it 
was  certain  that  they  would  be  complete  by  that 
time.  Neither  the  contracting  [900]  or  ourselves 
knew  what  might  happen  in  the  installation  of  that 
boiler,  so  that  it  might  not  be  completed  by  Novem- 
ber 10th.  By  that  I  mean,  we  were  not  in  a  posi- 
tion to  know  that  something  would  not  happen  to 
make  it  impossible  to  complete  it  by  November 
10th. 

Q.     And  you  contemplated  when  the  contract  was 
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entered  into  that  you  might  not  be  able  to  deliver 
this  material  for  the  contractor  to  install  it  accord- 
ing to  the  schedules?  A.     That  is  correct. 

Q.  That  is  one  of  the  things  that  you  took  into 
consideration  when  you  executed  this  special  clause 
on  the  signature  page? 

A.  No,  sir;  I  didn't  take  into  consideration 
anything.  I  was  not  resj)onsible  for  that. 

Q.  So  your  testimony  is  that  the  purpose  of 
this  progress  schedule  was  not  to  designate  the 
dates  upon  which  you  were  required — reasonably 
required  to  furnish  materials  for  installation'? 

A.  This  schedule  is  presented  for  the  pur^Dose 
of  establishing  a  date  when  the  Power  Service 
Corporation  proposed  to  start  operation  on  a  par- 
ticular portion  of  this  job.  It  does  not  necessarily 
mean  that  they  have  to  start  on  that  particular 
date;  neither  does  it  mean  that  we  have  the  ma- 
terial on  hand  on  that  date.  It  represents  a  date 
that  they  propose  to  start  and  also  a  date  that 
they  x^ropose  to  tinish.  It  does  not  mean  that  we 
have  to  [901]  have  the  material,  as  I  said,  un- 
mediately  on  the  date,  nor  does  it  mean  that  they 
have  to  start,  nor  have  to  complete,  on  the  date 
designated,  or  shown  on  the  proposed  schedule  in 
order  to  complete  within  the  one  hmidred  and 
twenty  days.  For  example,  under  the  item  "main 
and  auxiliary  high  pressure  units,"  there  was  no 
shortage  of  material  there,  and  they  proposed  on 
that  chart  to  start  on  July  13th  and  they  actually 
started  on  August  8th. 
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Q.  Well  now,  Mr.  Joslin,  the  question  I  am 
asking  is  this:  Does  the  schedule  reasonably  aj)- 
Xjrise  you  of  the  time  when  the  materials  were 
required  to  be  there? 

A.  The  schedule  informs  me  of  the  date  that 
they  propose  to  start  that  segment  of  work.  The 
material  is  assumed  to  be  there  until  such  tune 
as  we  receive  a  requisition  advising  us  that  the 
material  is  not  there. 

Q.  But  you  say  some  of  the  materials  were  not 
there  ? 

A.  It  is  assumed  that  the  material  is  there  until 
such  time  as  we  are  advised  by  requisition  that  the 
material  is  not  there. 

Q.  You  were  advised  as  early  as  July  13th  that 
the  material  was  not  there? 

A.  That  is  correct,  but  that  information  was  of 
no  value  to  us. 

Q.     Did  you  do  anything  on  July  14th  to  expe- 
dite  the    [902]    missing   material    so   it   might   be 
present  when  they  would  call  for  it? 
!     A.     I  don't  know  that  we  were  aware  that  the 
material  was  present  or  absent  on  that  date. 

Q.  But  you  were  aware  of  that  fact  on  August 
19th?  A.     That  is  correct. 

Q.     And  what  did  you  do  after  August  19th? 

A.  We  would  follow  the  very  normal  procedure 
and  advise  the  Hercules  j^eople  of  the  information 
we  had  for  the  Powder  Service  Corporation — 

Q.  (Interposing:)  Mr.  Joslin,  have  you  any 
record  of  what  you  did  after  August  19th? 
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A.  Nothing  that  we  did  in  relation  to  any  requi- 
sition. Such  record  was  not  necessary  to  be  kept. 

Q.  Were  the  times  that  it  was  specified  in  this 
progress  schedule  on  which  the  work  should  be 
commenced,  was  it  reasonable  in  every  respect  so 
far  as  the  time  allow^ed  for  the  completion  of  the 
contract  in  one  hmidred  and  twenty  days'? 

A.  I  say  that  the  one  hundred  and  twenty  day 
l)eriod  was  a  reasonable  time  to  complete  this  con- 
tract. 

Q.  Did  you  make  any  objection  to  any  part  of 
the  progress  schedule  after  it  was  approved  by  the 
contracting  officer  on  August  22nd? 

A.  After  it  was  approved  by  the  contracting 
officer,  we  [903]  received  a  copy — an  approved  copy. 
What  transpired  prior  to  that  I  do  not  know. 

Q.  Did  you  make  any  oral  or  any  written  com- 
plaint to  the  plaintiff  about  the  reasonableness  of 
the  progress  schedule? 

A.     No;  we  believe  it  was  reasonable. 

Q.  You  believe  each  of  the  parts,  or  segments, 
specified  in  the  progress  schedule  was  reasonable? 

A.  We  believed  that  each  segment  could  be  com- 
pleted within  the  one  hundred  and  twenty  days, 
w^hich  time  we  believe  was  reasonable. 

Q.     Where  does  Mr.  Hagan  live? 

A.     I  think  in  Emporia,  Kansas. 

Q.    And  where  does  Mr.  Jung  live? 

A.     Emporia. 

Q.    Mr.  Vasicek,  where  does  he  live? 

A.     Denver. 
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Q.  Did  you  make  any  attempt  to  take  the  depo- 
sitions of  these  men?  A.     No,  sir. 

Q.  Do  you  have  in  your  files  Mr.  Jung's  report 
in  connection  with  the  performance  of  this  con- 
tract? 

A.  I  have  the  labor  reports  that  I  found  in  the 
files.   I  don't  think  Mr.  Jung  prepared  them. 

Q.  Have  you  any  reports  made  by  Mr.  Jung — 
he  was  in  your  employ?   [904] 

A.     Yes;  he  was. 

Q.     Have  you  any  of  his  reports? 

A.     I  would  not  know. 

Q.  Wasn't  a  copy  of  all  of  his  reports  collected 
to  be  used  in  connection  with  this  trial? 

A.  The  only  thing  we  looked  up  was  the  cor- 
respondence that  you  had  in  your  stipulation  of 
facts  that  we  tried  to  secure  copies  of. 

Q.  I  am  now  reading  Article  Three  on  page 
8-B  of  the  contract:  "If  the  subconstructor  re- 
fuses, or  fails,  to  prosecute  the  work,  or  any  sep- 
iirable  part  thereof,  with  such  diligence  as  will  in- 
sure its  completion  within  the  time  specified  in 
Article  One,  or  any  extension  thereof,  or  fails  to 
complete  said  work  within  such  time,  the  construc- 
tor may,  with  written  notice  to  the  subconstructor, 
terminate  its  right  to  proceed  with  the  work,  or 
such  part  of  the  work,  as  to  which  there  has  been 
delay.  In  such  event,  the  constructor  may  take  over 
the  work,  prosecute  the  same  to  completion  by 
contract,  or  otherwise,  and  the  subconstructor  and 
its  sureties  shall  be  liable  to  the  constructor  for 
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any  excess  cost  occasioned  the  constructor  thereby. 
If  the  subconstructor's  right  to  proceed  is  so  ter- 
minated, the  constructor  may  take  possession  of 
and  utilize  in  completing  the  work,  such  materials, 
api^liances,  and  plant  as  may  be  on  the  site  of  the 
work  and  necessary  therefor.  Provided,  that  the 
right  of  the  subconstructor  [905]  to  proceed  shall 
not  be  terminated  under  this  Article,  because  of 
any  delays  in  the  completion  of  the  work  due  to 
causes  beyond  the  control  and  without  the  fault  or 
negligence  of  the  subconstructor,  including,  but  not 
restricted  to  Acts  of  God,  or  of  the  public  enemy, 
acts  of  the  constructor,  acts  of  the  Government,  in- 
cluding, but  not  restricted  to  any  preference,  prior- 
ity or  allocation  order,  acts  of  other  contractors  or 
subcontractors  in  the  performance  of  contracts  or 
subcontracts  with  the  Goverimient  or  the  construc- 
tor, fires,  floods,  epidemics,  quarantines,  restric- 
tions, strikes,  freight  embargoes,  and  unusually 
severe  weather  or  delays  of  the  subconstructor's 
subcontractors  due  to  such  causes."  Did  you  ever 
serA^e  any  notice  of  any  kind  on  the  Power  Service 
Corporation — 

Mr.  Gibson:  Just  read  the  rest  of  that  now,  Mr. 
AVatts. 

Mr.  Watts:  Very  well.  "In  which  event  the  con- 
tracting officer  shall  ascertain  the  facts  and  the 
extent  of  the  delay  and  extend  the  time  for  com- 
pleting the  work  when  in  his  .judgment  the  findings 
of  fact  justify  such  an  extension,  and  his  findings 
of  fact  thereon  shall  be  final  and  conclusive  on  the 
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parties  hereto,  subject  only  to  appeal  within  thirty 
days  by  the  contractor  to  the  Secretary  of  War, 
or  his  duly  authorized  representative,  whose  de- 
cision on  such  appeal  as  to  the  facts  of  [906]  delay 
and  the  extension  of  time  for  comjjleting  the  w^ork 
shall  be  final  and  conclusive  on  the  parties  here- 
to." 

Q.  (Mr.  Watts,  continuing:)  Did  you  ever  serve 
any  written  notice  on  this  plaintiff,  or  representa- 
tive of  the  plaintiff,  in  respect  to  any  delays  in 
accordance  with  this  contract? 

A.  No,  I  didn't.  I  had  no  authority  to  do  so 
under  the  terms  of  my  contract. 

Q.     You  didn't  serve  any  such  notice? 

A.     No,  sir;  that  is  correct. 

Q.  Now,  I  have  turned  to  paragraph  1-10  of 
the  specifications,  and  I  will  read  that:  ''The  sub- 
constructor  shall  within  seven  days  after  receipt 
of  the  Notice  to  Proceed,  prejjare  and  submit  to 
the  constructor  for  approval  a  practicable  and 
feasible  schedule  showing  the  order  in  which  the 
subconstructor  proposes  to  carry  on  the  work,  the 
dates  on  which  he  will  start  the  several  salient 
features  including  procurement  of  plant  and  equip- 
ment, and  the  contemplated  dates  for  completing 
the  same.  The  schedule  shall  be  in  the  form  of  a 
progress  chart  of  suitable  scale  so  as  to  indicate 
appropriately  the  percentage  of  work  scheduled 
for  completion  at  any  time.  The  subconstructor 
shall  enter  the  actual  progress  at  the  end  of  each 
week,   and   shall    immediately   deliver   to   the   con- 
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structor  three  blue-print  copies  of  the  same."  Did 
you  ever  make  any  complaint  to  the  plaintiff  [907] 
in  writing  or  otherwise  about  their  failure  to  fur- 
nish progress  charts  in  this  case? 

A.     No,  sir. 

Q.  Do  you  know  of  any  representative  of  yours 
that  did  this  ?  A.     I  do  not. 

Q.    And— 

The  Court:  Isn't  it  in  the  record  that  there  was 
no  complaint  about  how  this  project  was  con- 
structed and  handled,  that  there  was  no  complaint 
about  his  work,  or  his  failure  to  go  ahead  in  any 
manner  ? 

A.  I  have  tried  to  convey  that  information ; 
yes. 

The  Court:  I  think  it  is  very  clear,  and  no 
doubt  it  is  clear  in  the  record,  because  it  is  clear 
to  the  Court  that  the  work  was  satisfactory  in 
every  way,  that  there  was  no  complaint  made,  noi* 
w^as  there  any  foundation  for  any  complaint. 

Mr.  Watts:    All  right.  I  will  pass  that  up. 

Q.  (Mr.  Watts,  continuing:)  When  was  the  first 
time  that  any  complaint  was  made  by  you  that 
the  plaintiff  delayed — delayed  in  the  performance 
of  its  contract — I  will  withdraw  that,  please.  I 
will  put  the  question  this  way:  Are  you  familiar 
with  the  answer  filed  by  your  counsel  in  this  case? 

A.     I  don't  know  whether  I  am  or  not. 

Q.  Do  you  know  whether  they  ever  made  any 
complaint  in  [908]  the  answer  in  this  case? 

A.     I  don't  know. 
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Q.  Complaint  that  the  plaintiff  delayed  in  the 
performance  of  this  contract? 

A.     I  don't  know. 
I      Q.    You  were  present  at  the  taking  of  the  four 
depositions  in  Minneapolis,  and  were  also  present 
jit  the  taking  of  two  more  de])ositions  in  Kansas 
City  in  connection  with  the  trial  of  this  case? 

A.     That  is  correct. 

Q.  Did  you  or  your  attor]ieys  ask  of  any  one 
of  these  six  witnesses  one  single  question  about 
delay,  or  alleged  delay,  in  the  performance  by  the 
plaintiff  of  the  contract? 
I  A.  I  would  not  know  without  reviewing  the 
"testimony. 

Q.  Do  you  recall  any  question  asked  about  the 
matter  of  delay?  A.     I  don't  recall  of  any. 

Q.  Now,  Mr.  Joslin,  you  prepared  a  number 
of  exhibits  which  are  schedules,  or  copies  of  sched- 
ules, commencing  with  Exhibit  ^'P"  and  going 
through  and  including  Exhibit  ^'W",  in  which  you 
show,  or  attempt  to  show  where  the  plaintiff  was 
in  default  in  the  performance  of  this  contract? 

A.     That  is  correct. 

Q.  I  hand  you  Plaintiff's  Exhibit  No.  71,  and 
ask  you  [909]  what  is  an  *'S"  curve  on  the  pro- 
gress chart? 

(Whereupon  document  referred  to  was  mark- 
ed Plaintiff' 's  Exhibit  No.  71,  for  purposes  of 
identification.) 

A.     It  is  a  curve  that  shows  the  proposed  pro- 
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gress  allowing-  for  intersection  points  to  state  the 

percentage  com]3leted  on  any  given  date. 

Q.  It  is  true,  is  it  not,  that  you  can  refer  to 
this  *'S"  curve  on  a  chart  and  show,  or  rather, 
determine  the  rate  of  percentage  performance  pei- 
day  any  day  during  the  performance  of  the  con- 
tract? A.     Yes,  sir;  that  is  right. 

Q.  The  ''S"  curve  shows  at  the  beginning  of 
the  performance  a  very  low  percentage  per  day  of 
performance  ? 

A.  It  shows  a  lower  percentage  of  perform- 
ance at  the  starting  of  the  contract. 

Q.  And  at  the  conclusion  it  shows  a  much  lower 
percentage  of  performance  than  it  does  in  the 
middle  of  the  contract? 

A.     This  particular  curve,  as  do  most  curves. 

Q.  Now  then,  the  solid  line  that  runs  across 
plaintiff's  exhibit  No.  64  is  known  as  the  ^SS" 
curve?  A.     That   is   correct. 

Q.  When  you  prepared  these  schedules  for  the 
benefit  of  the  Court  did  you  follow  the  percentage 
rate  of  ]jerformance  per  day  as  shown  by  that 
curve  at  any  point,  or  did  you,  as  we  say  in  en- 
gineering parlance,   follow  a  straight  line  curve? 

A.  I  didn't  follow  a  straight  line,  neither  did 
I  project  the  "S"  curve  over  the  entire  project. 
1  liave  each  item  by  itself. 

Q.  Each  item  by  itself  is  in  turn  covered  by 
the  "S"  curve? 

A.  That  is  correct.  I  make  an  ''S''  curve  du- 
plicate— 
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Mr.  Gibson:  An  "S"  curve  you  say,  Mr.  Jos- 
lin? A.    An  ''S"  curve. 

Q.  (Mr.  Watts,  continuing:)  Didn't  you  take 
the  total  nmnber  of  days  shown  on  the  "S"  curve, 
that  is,  as  shown  to  perform  this  work,  the  total 
number  of  days  —  and  make  an  average  of  the 
whole  thing? 

A.     I  made  an  average  on  each  item. 

Q.  There  is  an  "S"  curve  of  performance  on 
each  segment  of  the  chart? 

A.     That  is  correct. 

Q.  Now,  Mr.  Joslin,  let's  take  boiler  No.  2  as 
an  example:  The  total  time  allowed  to  perform  the 
work  on  boiler  No.  2  was  July  20th  to  November 
4th,  a  total  of  one  hundred  seven  days? 

A.     On  the  over-all,  that  is  correct. 

Q.  This  curve  shows  seventy-one  days  were  al- 
lowed in  which  to  do  eighty-eight  per  cent  of  the 
work  ? 

A.  This  cross-hatch,  the  over-all  percentage 
shows  [911]  seventy-one  days,  eighty-eight  per  cent 
in  seventy-one  days. 

Q.  It  also  gave  the  contractor  thirty-six  days 
to  perform  twelve  per  cent  of  the  work.  Now,  the 
reason  for  the  thirty-six  days  is  because  they  re- 
tain a  very  little  work  to  do  on  the  last  part  of 
the  curve? 

A.  You  take  the  individual  curves,  Mr.  Watts, 
and  you  will  see  that  the  latter  part  of  the  work 
they  proposed  to  do  faster,  and  the  longer  part,  or 
period,  they  retain  that  for  themselves. 
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Q.  Let  us  take  boiler  No.  3 :  The  progress  sched- 
ule allows  from  July  20th  to  Novembeer  10th,  or 
one  hundred  thirteen  days? 

A.     That  is  correct. 

Q.  The  progress  schedule  also  allowed  us  eighty- 
two  days  in  which  to  do  ninety  per  cent  of  the 
work?  A.     Yes,  sir. 

Q.  And  it  also  allows  thirty-one  days  in  which 
to  do  the  last  ten  per  cent? 

A.  You  proi^osed  ninety  per  cent  of  the  work 
in  eighty-two  days,  then  they  keep  thirty-one  days 
to  pick  uj)  the  ten  per  cent.  You  don't  have  to  do 
that,  because  you  take  the  individual  charts  and 
they  don't  show  that.  Your  individual  charts  are 
correct,  finally.  They  show  a  greater  part  of  the 
work  toward  the  end  than  the  first  of  the  job. 
You  have  carried  that  cross-hatch  portion  now  to 
bring  your  completion  date  to  November  10th, 
[912]  and  it  is  not  a  true  picture  of  what  you 
X^^ropose  to  do.  The  individual  items  are  not  taking 
the  dates  of  July  20th  to  Novembeer  10th.  You 
shov;  that  you  will  do  all  of  this  work  between 
certain  dates,  and  you  propose  by  your  schedule 
to  do  the  last  twenty  per  cent  faster  than  the  first 
twenty  per  cent,  and  it  holds  true  on  all  of  the 
charts.  It  is  a  true  picture  of  what  you  proposed 
to  do. 

Q.  Let  us  take  the  over-all  chart:  On  October 
27th  our  chart  shows  that  we  should  have  been 
ninety-five  per  cent  completed  at  that  time? 
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A.  Yes,  sir.  In  October  you  proposed  to  be 
ninety-five  per  cent  complete. 

Q.     That  means  that  to  do  the  last  five  per  cent 
we  had  fourteen  days  in  which  to  perform  that 
work? 
I      A.     It  shows  that  you  had  fourteen  days;  if  the 
cross-hatch  were  extended. 

Q.  But,  Mr.  Joslin,  the  schedule  allows  fourteen 
additional  days  from  October  27th  in  which  to 
complete  the  five  per  cent.  The  point  I  want  to 
make  is  that  each  item  of  the  contract,  or  of  the 
schedules,  allows  much  more  time  to  finish  the  last 
five  or  ten  per  cent  than  the  remainder  of  the  job? 

A.  But  you  would  still  have  the  same  amount 
of  work  to  do  if  you  had  the  full  curve.  Now,  that 
will  be  developed  from  these  charts — 

Q.  (Interposing:)  The  average  time,  for  ex- 
ample, on  the  [913]  basis  that  you  compute,  will 
you  give  me  the  percentage  on  this  exhibit  No.  71 
of  the  over-all  contract  that  was  to  be  performed 
each  day? 

A.     I  would  have  to  develop  the  "S"  curve. 

Q.  Please  give  me  the  result  by  using  the  aver- 
age, as  you  did  on  these  other  charts? 

A.     I  cannot  do  it  here. 

Q.  All  you  have  to  do  is  divide  one  hundred 
twenty  into  one  hundred  per  cent. 

A.  You  have  to  take  each  item,  the  value  of 
each  item  as  shown,  and  that  transposes  all  of 
these  figures. 
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Q.  In  that  example,  you  took  the  average  from 
the  begimiing  to  the  end  of  the  contract? 

A.  That  is  right,  and  the  individual  items,  they 
are  developed  on  the  "S"  curve  applied  to  each 
individual  item,  and  then  you  show  the  step  on 
your  curve,  and  when  you  take  the  total  of  the 
items  you  show  a  particular  day  at  the  bottom 
and  top.  You  have  little  to  do  here  (indicating), 
and  you  are  late  in  starting  here  (indicating). 

Q.  But  on  each  of  these  exhibits  you  use  the 
average  from  the  beginning  to  the  end'? 

A.  That  means  that  you  follow  this  line  as 
dotted  across  71  instead  of  the  solid  line  across 
exhibit  71,  in  arriving  at  the  average  rate  of  per- 
formance per  day.  We  follow  a  straight  line  on 
each  item  which  will  develop  the  "S"  curve  [914] 
on  the  over-all — this  is  the  ^^S"  curve  on  the  over- 
all  (indicating). 

Q.  Well,  Mr.  Joslin,  take  the  piping  system: 
On  October  27th  what  does  our  schedule  show  we 
should  be  finished? 

A.  That  you  should  be  ninety-five  per  cent  com- 
plete on  October  27th.  If  you  are  eliminating  the 
miscellaneous  items  you  are  ninety-seven  per  cent. 

Q.  We  show,  without  eliminating  anything,  that 
we  should  have  completed  ninety-five  per  cent? 

A.    Yes,  sir. 

Q.  So  that  we  have  five  per  cent  yet  to  ])er- 
form?  A.     Yes,  sir. 

Q.  On  October  27th  we  have  still  five  per  cent 
of  that  work  to  com])lete?  A.     That  is  right. 
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Q.  And  that  schedule  shows  that  we  had  four- 
teen days  to  finish  that  five  per  cent'.^ 

A.  That  is  running  the  cross-hatch  out  to  No- 
vember 10th. 

Q.  But  we  were  given  fourteen  days  in  which 
to  finish? 

A.  You  had  to  November  lOth  for  the  comple- 
tion date. 

Q.  Then  this  one  segment  gave  us  fourteen 
days'^  A.     That  is  the  proposed  schedule. 

Q.  It  allows  fourteen  days  to  comi)lete  five  per 
cent '? 

A.  This  shows  fourteen  days  left  after  ninety- 
five  per  [915]  cent  of  the  contract  is  completed. 

Q.  The  progress  schedule  shows  that  we  were 
entitled  to  fourteen  days  time  after  we  had  com- 
pleted ninety-five  per  cent  of  the  work? 

A.  It  shows  no  such  thing — it  shows  on  October 
27th  that  you  were  ninety-five  per  cent  completed, 
and  it  shows  on  November  10th  that  you  were  nine- 
ty-five per  cent  completed. 

Q.  But  that  is  a  difference  of  fourteen  days  in 
which  to  do  this  five  per  cent  of  the  work? 

A.  You  haven't  one  hundred  per  cent  desig- 
nated on  the  progress  chart.  You  show  ninety-five 
per  cent  on  October  27th,  and  the  com]jletion  date 
is  November  10th. 

Q.  Should  we  have  one  hundred  per  cent  on 
November  10th  we  would  have — 

A.     (Interposing:)  That  is  on  all  of  the  items. 

Q.     Should  we  have   one  hundred  per  cent   on 
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November  10th,  we  would  have  fourteen  days  in 
which  to  do  the  last  five  per  cent? 

A.  Your  progress  chart  shows  ninety-five  per 
cent  completion  on  October  27th,  and  you  have — if 
you  fall  behind  you  have  still  fourteen  days  to  pick 
it  up,  but  you  don't  show  any  proposed  time  to  be 
one  himdred  per  cent  complete.  You  retain  that 
much  time  to  pick  it  up. 

Q.  Assuming  that  we  were  ninety-five  per  cent 
complete  [916]  on  October  27th,  we  had  fourteen 
days  to  do  five  per  cent  of  the  work? 

A.  Assuming  that  you  were  88.2  per  cent  com- 
plete, you  still  haA^e  fourteen  days  to  complete  over 
eighteen  per  cent  of  the  work. 

Q.  If  we  were  88.2  per  cent  finished  on  October 
27th,  at  the  rate  shown  on  the  schedule — the  pro- 
gress schedule,  what  would  be  the  rate  of  percent- 
age per  day  that  we  were  required  to  perform  to 
do  this  balance  of  five  per  cent  and  be  completed 
in  the  one  hundred  and  twenty  day  period? 

A.  I  don't  understand  that  question.  I  don't 
know  when  you  intended  to  complete.  You  do  not 
show  that. 

Q.  On  the  basis  of  having  fourteen  days  to  do 
the  five  per  cent? 

A.     I  know  what  you  were  doing  on  that  job. 

Q.  Isn't  it  a  fact  that  we  would  be  required  to  do 
tliii'ty-fivc  ono-hundredth  per  cent  per  day? 

A.     I  know  what  you  have  done. 

Q.  ]>ut  I  am  asking  what  would  that  average 
rate  ])er  day  be? 
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A.  If  you  had  fourteen  per  cent  to  finish,  I  still 
don't  know  what  time  you  proposed  to  do  that  five 
per  cent  of  the  work  in. 

Q.     Fourteen  days.  [917] 

A.     The  progress  chart  does  not  show  that. 

Q..    But  we  had  fourteen  days  in  which  to  finish. 

A.  The  progress  chart  shows  eighty-eight  and 
two-tenths  per  cent  on  that  date,  as  being  com- 
pleted. 

Q.  Our  progress  chart  shows  that  we  were  sup- 
posed to  be  ninety-five  per  cent  complete  on  October 
27th,  and  we  had  five  per  cent  to  go  on  October 
27th,  according  to  our  proposed  schedule. 

A.     If  you  maintained  the  schedule,  you  mean? 

Q.  If  we  maintained  our  schedule  we  still  had 
fourteen  days  in  which  to  do  the  last  five  per  cent 
of  the  work,  according  to  the  progress  schedule? 

A.  If  you  had  maintained  your  schedule  you  still 
liad  more  than  five  per  cent. 

Q.  Mr.  Joslin,  back  to  this  ^'S"  curve  again: 
At  the  end  of  the  ''S"  curve  the  rate  of  percentage 
is  much  less  than  it  is  in  the  middle  of  the  "S" 
curve  ? 

A.     Providing  you  maintain  the  schedule? 

Q.  Well,  let  us  suppose  that  we  maintain  our 
schedule,  what  per  cent  per  day  would  be  required 
of  us  to  perform  after  we  had  ninety-five  per  cent 
of  the  work  completed  in  order  to  get  five  per  cent 
done  in  fourteen  days?  Is  that  35/100  of  one  per 
cent?  A.     Yes;  it  would  be.  [918] 

Q.  On  October  27th  what  were  the  actual  figures 
of  the  percentage  of  work  completed? 
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A.  88.2,  and  no  shortage  of  material  in  that  so<;-- 
ment. 

Q.     What  remained  to  be  performed? 

A.     11.8  per  cent. 

Q.  But  using  the  schedule  itself,  the  rate  of  per- 
formance from  October  27th  to  November  lOtli 
would  be  35/100  of  one  per  cent? 

A.     That  is  what  you  say. 

Q.  Isn't  it  a  fact  that  from  October  27th  at  the 
same  rate — isn't  it  a  fact  that  we  would  have  thirty- 
four  days  in  which  to  complete  the  remainder  of  the 
contract  ?  Is  that  right  ? 

A.  No;  not  thirty- four  days — fourteen  days,  ac- 
coi'ding  to  your  figures. 

Q.  We  had  eleven  and  eight-tenths  per  cent  to 
]^erform.  If  one  performs  35/100  per  cent  per  day, 
how  many  days  would  it  take? 

A.     Where  do  you  get  the  35/100? 

Q.     I   divided  it. 

A.  That  is  a  lee-way  in  case  you  are  behind.  That 
is  why  you  have  the  fourteen  days  left.  That  is  a 
lee- way  in  case  you  are  behind  your  schedule. 

Q.  Well,  let  us  take  some  specific  example.  Will 
you  [919]  look  at  Exhibit  ^^T"  and  tell  the  Court 
how  many  days  you  allowed  us,  according  to  your 
estimate,  in  which  to  complete  the  brickwork  on 
boiler  No.  2?  Isn't  it  a  fact  that  you  allowed  us 
eleven  days? 

A.     Is  that  the  brickwork  on  boiler  No  2? 

Q.     Yes;  on  No.  2. 

A.     That  is  right. 

Q.    Let  me  assume,  if  it  is  not  a  fact,  that  you 
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show  on  October  27th  that  we  were  thirty-eight  ])er 

cent  complete?  A.     Yes,  sir. 

Q.  And  we  had  sixty-two  per  cent  yet  to  per- 
form? A.     That  is  right. 

Q.  You  gave  us  eleven  days  in  which  to  complete 
this  sixty- two  per  cent? 

A.  That  is  right.  The  job  was  on  a  one-shift 
basis.  The  specifications  call  for  two  shifts,  holidays 
were  necessary,  and  this  was  set  up  on  a  two-shift 
basis.  You  would  double  the  proposed  installation. 

Q.  Isn't  it  a  fact  that  you  used  the  average  per- 
centage rate  performance  per  day  in  arriving  at  that 
answer  ? 

A.  The  average  straight  through,  because  it  is 
reflected  in  your  own  individual  sheet  as  the  Court 
may  see.  That  shows  a  fairly  certain  average.  Here 
is  the  last  five  per  cent.  It  is  consistent  throughout. 

Q.  Now  look  and  see  if  the  curve — the  "  S  "  curve 
allows  nineteen  days  to  do  the  last  sixty-two  per 
cent,  which  you  represented  to  the  Court  that  we 
should  get  through  in  eleven  days.  Find  it  on  the 
^'S"  curve. 

A.     We  are  not  concerned  with  this  ''S"  curve. 

Q.  But  what  we  proposed  to  do  was  the  last 
si::ty-two  per  cent  in  nineteen  days? 

A.     That  is  possible. 

O.  In  your  exhibit  ''T"  you  require  it  in  eleven 
(lays.  How  rnany  da}  s  did  the  schedule  allow  us  to 
do  W  in?  A.     You  mean  the  brickwork? 

Q.     Yes. 

A.     This  didn't— 

Q.     (Mr.    Watts,    continuing:)     Schedule    ''T" 
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shows  that  you  estimated  that  we  should  finish  the 
last  sixty-two  per  cent  of  the  work  on  Boiler  No. 
2,  the  piping  system,  in  eleven  days? 

A.     You  mean  this  brickwork? 

Q.     Yes.  I  beg  your  pardon — the  brickwork. 

A.  On  two-shifts,  that  is  the  rate  that  is  set  up 
on.  It  is  on  a  two-shift  basis. 

Q.     You  allowed  us  eleven  days? 

A.     On  the  double  shift. 

Q.     What  does  the  progress  chart  allow  us? 

A.  It  shows  nineteen  days  to  do  the  last  sixty- 
two  per  cent. 

Q.     Yes.  And  eleven  days  by  your  exhibit  "T''? 

A.  And  nineteen  days  by  the  progress  chart,  and 
I  will  clear  that  up. 

Q.     Surely. 

A.  Your  progress  chart  shows  that  you  will  com- 
plete the  brickwork  on  boiler  No.  2  thirty  days  after 
the  drums,  tubes  and  headers  are  in  place.  Your 
progress  chart  shows  that  you  will  complete  the 
work  thirty  days  after  these  drums  and  tubes  and 
headers  are  in,  and  twenty-nine  days  after  the 
drums,  headers  and  water-wall  tubes  are  completed 
on  boiler  No.  3.  That  is  what  the  progress  chart 
j^hows,  but  what  you  actually  did — 

Q.  (Interposing:)  I  am  not  asking  you  for  that. 
What  I  want  to  know  is,  what  the  progress  chart 
allows  after  thirty-eight  per  cent  of  this  work  is 
completed,  and  I  say  it  allows  nineteen  days? 

A.  It  also  shows  that  you  will  be  completed- - 
that  this   [922]   work  will  be  completed  a  certain 
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miniber  of  days  after  the  drums,  tubes  and  headers 

are  in  place. 

Q.  The  only  thing  I  want  to  know  is,  whether 
the  progress  chart  shows  that  we  are  allowed  nine- 
teen days  to  complete  after  thirty-eight  per  cent  oi' 
the  work  is  finished? 

A.  It  shows  that  you  will  be  further  advanced 
than  the  thirty-eight  per  cent. 

Q.  The  question,  Mr.  Joslin,  is,  whether  the 
chart  shows  that  we  are  allowed  nineteen  days  afte]- 
thirty-eight  per  cent  is  completed  in  which  to  finish 
the  work?  A.     Yes. 

Q.  Your  exhibit  ''T"  allowed  us  eleven  days  in 
which  to  complete  eighty-two  per  cent  of  boiler  No. 
3  brickwork?  A.     That  is  correct. 

Q.  Will  you  tell  the  Court  what  the  progress 
schedule  shows  that  we  are  entitled  to  in  days  after 
thirty-eight  per  cent  of  that  work  is  completed? 

A.  You  are  not  entitled  to  anything,  but  if  you 
maintain  your  schedule — 

Q.  (Interposing:)  If  we  maintain  our  schedule 
we  are  allowed  twenty-five  days  in  which  to  complete 
that  work? 

The  Court:  Doesn't  the  chart  show  that  the  pro- 
gress schedule  was  behind  from  the  very  start  of 
this  work? 

A.     On  some  of  it,  it  does,  your  Honor.  [923] 

The  Court:     Generally,  over-all,  is  that  true? 

Mr.  Watts:    Generally,  it  was  behind  schedule. 

The  Court :    Then  you  were  behind  on  this  work  ? 

Mr.  Watts:  Yes;  on  this  work,  behind  the  sch- 
edule. 
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The  Court:  Then  the  question  was  not  clear  in 
the  mind  of  the  witness,  possibly,  as  it  was  not  in 
the  Court's  mind  until  you  have  now  cleared  it  up. 

Mr.  Gibson:  I  was  trying  not  to  make  any  ob- 
jections here  in  the  interest  of  time. 

The  Court:  I  did  not  intend  to  interfere  with 
this  examination,  but  because  the  question  was  asked 
and  it  was  answered  by  the  witness,  and  I  w^as  sim- 
l)ly  wondering  if  the  question  assumed  the  condition 
as  I  understand  it  from  the  progress  chart.  I 
thought  his  answer  was  based  on  the  progress  chart, 
on  the  percentage  of  work  shown. 

Q.  (Mr.  Watts,  continuing:)  What  I  want  to 
show  is,  in  each  one  of  these  is  that  he  has  used  a 
false  premise. 

Mr.  Watts:  I  want  to  show  that  all  of  the  testi- 
mony introduced  by  Exhibits  ''P"  to  ''W"  is  based 
on  the  assumption  that  it  is  the  accepted  average. 
It  is  not  the  average  per  day  under  the  ''S"  curve 
that  has  been  spoken  of,  the  percentage  shown  by 
the  curve  itself. 

Mr.  Joslin:  That  is  a  straight  line  and  is  devel- 
oped from  the  chart  itself.  This  curve  will  also 
develop  itself  [924] 

Q.  (Mr.  Watts,  continuing:)  Will  you  answer 
this  question — 

A.  (Interposing:)  This  (indicating)  will  give 
you  the  same  thing  right  here,  Mr.  Watts. 

Q.  Will  you  answer  this  question,  Mr.  Joslin: 
The  fact  is  that  the  chart  shows  here  that  we  are 
entitled  in  which  to  do  the  last  eighty-two  per  cent 
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of  the  work  twenty-five  days  on  this  brickwork  on 

Boiler  No.  2? 

A.  The  chart  shows  that  you  will  require 
twenty-five  days  to  complete  eighty- two  per  cent. 

Q.  And  your  exhibit  "T"  is  based  on  the  as- 
sumption that  we  should  use  only  eleven  days? 

A.  This  represents  a  two-shift  basis.  This  chart 
is  on  an  eleven-day  basis. 

Q.  Boiler  No.  2  on  the  ash  hopper,  on  October 
27th  that  exhibit  shows  that  we  had  done  twenty- 
five  per  cent  of  the  work?  A.     That  is  correct. 

Q.  So  that  on  October  27th  we  had  seventy-five 
X:)er  cent  of  the  work  yet  to  do? 

A.  This  chart  shows  that  you  had  taken  fifty- 
eight  days  to  do  twenty-five  per  cent. 

Q.  You  told  the  Court  that  we  should  complete 
this  in  three  days  by  using  two  shifts? 

A.     That  is  correct.  [925] 

Q.  Isn't  it  a  fact  that  the  chart  allows  us  six 
days?  A.     On  a  single  shift,  yes. 

Q.  Now,  on  boiler  No.  3  we  had  done  five  per 
cent  of  the  work  on  October  20th? 

A.  On  the  ash  hopper  lining  on  October  20th 
there  Avas  five  per  cent  done  in  fifty-three  days. 

Q.  We  had  ninety-five  per  cent  of  that  work  yet 
to  do  ?  A.     Yes. 

Q.  And  you  required  us,  according  to  exhibit 
*'T",  to  do  that  work  in  four  days? 

A.     I  said  that  it  could  be  done. 

Q.     The  schedule  allows  us  seven  days? 

A.     On  a  one-shift  basis. 
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Q.     Isn't  it  true  in  each  segment  you  have  taken 

the  beginning  date  and  the  completion  date,  and 

averaged  the  percentage  of  performance  per  day? 

A.     That  is  correct,  and  that  will  develop  the 

"S"  curve. 

Mr.  AVatts :    I  think  that  is  a  conclusion. 
The  Court:    Go  ahead  wdth  the  questions. 
Mr.  Watts:     If  I  have  not  done  so,  I  will  offer 
Exhibit  No.  71  at  this  time. 

The  Court:     I  assume  there  is  no  objection,  so 
it  will  be  admitted.  [926] 

(Whereupon  Plaintiff's  Exhibit  No.  71,  so 
marked  for  identification,  was  admitted  in  evi- 
dence.) 
Mr.  Watts:    And  I  also  offer  Exhibit  No.  72. 
(Whereupon  document  referred  to  was  mark- 
ed Plaintiff's  Exhibit  No.  72,  for  purposes  of 
identification.) 
The  Court:     And  it  may  be  admitted. 

(Whereupon  Plaintiff's  Exhibit  No.  72,  here- 
tofore marked  for  identification  was  admitted 
in  evidence.) 
Q.     (Mr.  Watts,  continuing:)     Coming  down  to 
the  measure   of  damages,   I  believe  that  you  de- 
veloped here  yesterday  that  on  boiler  No.  1  there 
was  an  estimate  of  $32,800.00  as  the  cost  of  the  per- 
formance of  that  work"?  A.     That  is  correct. 
Q.     And  on  the  second,  or  boiler  No.  2,  you  also 
brought   that   out   as   $32,800.00   as   the   estimated 
cost?            A.     That  is  correct. 
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Q.  And  boiler  No.  3  shows  $33,400.00  as  tlie 
cost?  A.    Yes,  sir. 

Q.  Will  you  take  the  progress  schedule  and  on 
my  exhibit  No.  73,  I  wish  you  would  mark  opposite 
boiler  No.  1  the  niunber  of  days  the  plaintiff  esti- 
mated it  would  take  to  do  the  work  on  that  boiler 
No.  1.  A.     Thirty-five  days. 

(Whereupon  dociunent  referred  to  was  mark- 
ed Plaintiff's  Exhibit  No.  72  for  purposes  of 
identification.)    [927] 

Q.     Was  it  thirty-five,  or  thirty- two? 

A.     I  think  thirty-five. 

Q.     And  have  you  marked  that  on  Exhibit  73? 

A.     Yes. 

Q.  Now  then,  on  boiler  No.  2,  will  you  take 
Exhibit  73  and  mark  the  niunber  of  days  estimated 
that  it  would  take  to  do  the  work  on  that  boiler? 

A.     Forty-one  days. 

Q.     Have  you  so  marked  it?  A.     Yes,  sir. 

Q.  Now  then,  on  boiler  No.  3  will  you  do  the 
same?  A.     That  is  thirty-nine  days. 

Q.  Now,  what  was  the  over-all  time  of  perform- 
ance of  work  on  boiler  No.  1? 

A.  The  over-all  performance  was  between  the 
date  of  the  contract  and  the  date  of  completion,  and 
the  same  is  true  on  boiler  No.  2,  and  the  same  on 
boiler  No.  3. 

Q.  Do  you  mind  looking  at  this  Exhibit  No.  64 
and  oiving  me  the  number  of  days  for  boiler  No.  3 
again,  the  number  of  days  that  it  will  require  to  set 
the  drums,  headers  and  water- wall  tubes? 
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A.  The  progress  schedule  that  you  proposed  is 
thirty-nine  days. 

Q.  Will  you  count  those  again?  Isn't  it  forty-six 
days? 

A.     No,  sir;  it  is  forty-four  days,  though.  [928] 

Q.  Do  you  mind  erasing  that  mark  of  thirty- 
nine  days  and  putting  on  Exhibit  No.  73  ''44  days"? 

A.     T  have  done  that. 

Q.  Now,  I  hand  you  Exhibit  No,  73,  in  its  com- 
pleted form  it  shows  the  cost  of  boiler  No.  1  as 
$32,800.00  and  provided  for  thirty-five  days  to  do 
the  work  ?  A.     That  is  right. 

Q.  Isn't  it  a  fact  that  the  reason  for  the  thirty- 
five  days  allowed  for  the  work  was  that  part  of  the 
work  was  done? 

A.     All  I  know  is  what  you  have  on  the  chart. 

Q.  Do  you  know  that  part  of  the  work  was 
done  on  boiler  No.  1  ?  A.     That  is  right. 

Q.  And  we  allowed  thirty-five  days  to  complete 
that  work?  A.     That  is  right. 

Q.  And  on  the  second  boiler  we  allowed  six  days 
more,  but  the  dollars  and  cents  were  the  same? 

A.     Yes,  sir. 

Q.  The  last  one  we  allowed  nine  days  more,  and 
allowed  $800.00  difference  in  the  allocation  of  money 
for  that  boiler? 

A.  Yes,  sir;  that  is  what  you  show.  That  is  the 
cost  as  represented  by  you  here. 

Q.  In  interpreting  the  schedule  in  terms  of 
money  and  days.  Exhibit  No.  73  correctly  reflects 
the  amount  of  money  [929]  and  the  number  of  days  ? 
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A.  It  reflects  to  me  the  fact  that  it  cost  $32,800 
to  do  this  work  in  thirty-five  days,  and  it  cost  $32,- 
800  on  the  second  boiler  to  do  the  work  in  thirt}^- 
nine  days — or,  rather,  forty-one  days,  that  is,  you 
accomplish  in  six  days  more  work  on  the  two  with 
the  same  amount  of  money,  and  it  also  shows  that 
you  ,o*ot  $33,400  to  do  forty-four  days  work.  That 
cost  is  represented  as  being  the  same  over  here  (in- 
dicating). You  had  more  work  on  the  second  and 
the  third,  but  your  costs  on  this  exhibit,  which  I 
think  is  an  enlargement  of  your  Exhibit  No.  65,  if  T 
remember  the  nimiber,  the  cost  shown  is  identical 
l>er  actual  unit. 

Q.  But  our  schedule  of  time,  however,  allocated 
thirty-five  days  to  do  boiler  No.  1? 

A.     Yes,  and  a  hundred  and  five  units. 

Q.  Boiler  No.  2  shows  an  allocation  of  thirty- 
nine  days? 

A.  This  shows  your  expenditure  the  same  as  on 
No.  1,  that  you  accomplished  the  same  amount  of 
work. 

Q.  There  was  more  work  on  boiler  No.  2  and 
No.  3  than  there  was  on  No.  1? 

Mr.  Gibson:  They  are  talking  now  about 
money — 

A.  (Interposing:)  If  I  may  be  permitted  to 
finisli  my  answer,  I  will  grant  that  there  was  more 
work  on  boiler  No.  2  [930]  than  on  boiler  No.  1, 
but  they  were  done  for  the  same  unit  cost. 

Q.     (Mr.   Watts,  continuing:)    There  was  more 
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work  required  to  be  done  on  boiler  No.  3  than  on 

boiler  No.  1  and  No.  2? 

A.  That  is  true,  ])ut  you  are  including  in  your 
chart — your  progress  chart,  additional  items,  taking 
into  consideration  that  you  place  the  additional 
items  on  your  progress  chart,  it  is  all  included  and 
put  down.  The  additional  work  he  had  to  do  he  is 
compensated  for.  There  are  the  air  heater  tubes 
on  boilers  No.  2  and  No.  3  that  are  not  on  boiler 
No.  1.  It  was  not  on  this  boiler  (indicating)  and 
he  has  made  an  allowance  of  $3,500.00  here  on 
boiler  No.  2;  also  on  boiler  No.  2  and  boiler  No.  3 
there  are  cold  air  and  gas  ducts.  That  is  not  included 
in  boiler  No.  1.  He  had  no  cold  air  ducts  on  this 
boiler,  and  where  he  has  duplicate  work  he  has 
allowed  the  same  amount  of  money.  The  duplicate 
items  which  are  reflected  in  boilers  No.  1,  No.  2  and 
No.  3  are  in  the  same  amounts,  and  there  is  an 
allowance  for  the  additional  work  on  No.  2  and  No. 
3.  That  has  been  compensated  for.  On  boiler  No.  2 
there  is  the  item  of  brickwork  which  is  marked  with 
an  allowance,  or  an  estimate  of  $3,050.00.  That 
should  be  $9,050.00.  If  you  will  add  this  and  total 
it  up  you  will  find  that  it  is  a  typographical  error. 
That  is  the  only  item  of  cost  greater  in  the  first 
boiler,  and  that,  I  say,  is  an  error.  However,  they 
are  asking  for  [931]  eight  hundred  dollars  more  to 
do  the  work  on  boiler  No.  3,  and  they  expect  the 
cost  to  be  eight  hundred  dollars  more  to  do  the 
same  identical  work. 

Q.    You  know,  as  a  matter  of  fact,  that  on  ac- 
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count  of  some  material  not  being  present  that  the 
Po\Yer  Service  Corporation  had  to  pace  their  work 
accordingly  ? 

A.  I  don't  know  what  you  mean  by  ''pacing  your 
work."  On  any  contract  you  work  as  the  work  is 
available.  I  don't  know  what  you  mean  by  pacing 
the  work. 

Q.  In  the  early  stages  of  this  contract  the  over- 
all picture  shows  that  they  were  behind  on  some 
phases  of  the  work,  and  on  some  phases  of  the 
work  they  were  considerably  ahead? 

A.  No.  On  no  phases  of  the  work  were  they 
ahead  except  one  individual  item,  most  of  which 
was  in  place  when  they  got  there. 

Q.  Take  the  date  of  September  23rd  on  the 
' 'piping"  schedule.  That  schedule  shows  that  we 
should  be  what  percentage  complete  on  that  work? 

A.  You  should  be  sixty  per  cent  complete  on 
the  over-all  piping  work — sixty-one  and  six-tenths 
per  cent,  as  compared  to  what  you  had  done — 

Q.  (Interposing:)  What  does  the  schedule  show 
that  we  should  have  completed  on  September  23rd 
— I  think  you  were  [932]  reading  the  wrong  figure. 
On  the  piping  system,  what  does  it  show? 

A.  Yes;  I  w^as.  You  proposed  on  the  over-aall 
of  the  piping  to  be  fifty  per  cent  complete. 

Q.  And  on  that  date  we  were  61.6  per  cent 
complete?  A.     Yes,  sir;  that  is  right. 

Q.  The  next  item,  which  is  boiler  feed  dis- 
charge and  suction,  on  September  23rd  the  sched- 
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ulc  called  for  seventy  per  cent  completion  on  that 

work  % 

A.  Yes,  sir;  that  is  right.  On  September  23rd 
the  schedule  proposed  seventy  per  cent,  and  you 
were  seventy-eight — the  schedule  called  for  seven- 
ty-eight, and  you  were  seventy-eight  per  cent  com- 
])lete. 

Q.  I  think  it  shows  that  we  were  89.2  per  cent 
complete  ? 

A.  78,  according  to  the  chart  I  am  looking 
at.  You  proposed  to  be  78  i^er  cent  comj^lete,  and 
you  were  78  per  cent  complete. 

Q.     What  item  is  that? 

A.     Boiler  feed,  discharge  and  suction. 

Q.  Will  you  look  at  the  "low  pressure  exhaust 
and  steam  item" — that  is  No.  3? 

A.     As  of  September  23rd? 

Q.    Yes. 

A.  You  projjosed  to  be  sixty-nine  per  cent  com- 
plete, and  you  [933]  were  eighty-nine  i^er  cent 
complete. 

Q.     On  September  23rd,  Item  No.  4? 

A.  I  see.  You  proposed  to  be  QQ  per  cent  com- 
plete, and  you  were  80  per  cent  complete. 

Q.     66  and  80?  A.    Yes,  sir. 

Q.     The  next.  Item  No.  5? 

A.     On  Item  No.  5? 

Q.  No;  not  Item  No.  5.  I  am  now  looking  at 
Item  No.  4,  what  does  that  show? 

A.  That  shows  that  you  proposed  to  be  fifty- 
five  per  cent  complete,  and  you  actually  were  sixty- 
three  and  eight-tenths. 
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Q.  Item  No.  6,  that  shows  zero  as  the  proposed 
schedule,  and  fifty  per  cent  actually  done? 

A.     That  is  the  drain  and  vent  pipes? 

Q.     That  is  Item  No.  6,  on  September  30th. 

A.  Yes;  that  shows  zero  as  the  proposed  sched- 
ule. 

Q.  And  we  were  actually  completed  fifty  per 
cent  ?  A.    Yes. 

Q.  Now,  the  auxiliary  equipment,  the  schedule 
shows  sixty  per  cent  proposed,  or  required? 

A.     Is  that  of  September  13th? 

Q.     Yes;  I  think  that  is  the  date. 

A.     What  item  is  that? 

Q.     That  is  the  over-all  item.   [934] 

A.  About  thirty-eight  per  cent  proposed,  and 
actually  forty — yes,  about  forty. 

Q.     And  what  about  October  13th? 

A.  On  October  13th  you  had  proposed  sixty 
per  cent,  and  you  were  actually  63.7  per  cent  com- 
1)1  ete. 

Q.  Now,  what  about  the  ash  handling  units  on 
October  13th? 

I    A.     You    proposed    to    be     seventy    per     cent 
fuiished,  and  you  were  seventy-five. 

Q.  What  about  the  combustion  and  control  in- 
struments ? 

A.  On  October  13th  you  were  proposed  to  be 
fifteen  per  cent  complete,  and  you  were  twenty- 
seven  per  cent  actually. 

Q.  So  that  as  a  matter  of  fact,  on  many  of  the 
items  because   of  interruption   in  schedules   from 
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time   to   time   the    plaintiff   was   behind   in    some 
items,   but   on   the   other  items   he  was   ahead   on 
some  of  them — on  a  good  many  items? 

A.  Well,  during  certain  progress  of  the  job, 
certain  items  would  naturally  be  ahead,  but  the 
over-all  was  behind  at  all  times. 

Q.  That  is  true.  When  the  check  was  given  by 
you  on  March  19th  for  one  thousand  dollars,  you 
still  owed  one  thousand  dollars  on  the  contract 
price,  did  you  not? 

A.  There  was  one  thousand  dollars  retained 
prior — 

Q.  (Interposing:)  That  one  thousand  dollars 
does  not  purport  [935]  to  cover  any  damages  al- 
lowed for  failure  to  deliver  material  on  time? 

A.     No;  no  damages. 

Q.  It  was  the  small  balance  due  on  the  con- 
tract? A.     Yes,  sir. 

Mr.  Watts:     That  is  all. 

Redirect  Examination 
By  Mr.   Gribson: 

Mr.  Watts:  Pardon  me.  I  forgot  to  offer  in 
CAddence  the  exhibit  I  had  marked  as  73. 

Mr.  Gibson:    I  have  no  objection  to  it. 

The  Court:  It  may  be  admitted  simply  as  an 
illustration. 

Mr.  Scholz:    What  do  you  designate  that? 

Mr.  Watts:  That  is  designated  as  a  progress 
schedule  break-down. 
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(Whereupon  Plaintiff's  Exhibit  No.  73, 
heretofore  marked  for  identification  was  ad- 
mitted in  evidence.) 

Q.  (By  Mr.  Gibson:)  The  black  solid  line — 
the  pen  line  showing  across  the  face  of  the  sched- 
ide  which  council  has  referred  to  as  the  "S"  line, 
or  ''S"  curve,  it  represents  the  proposed  percent- 
age of  accomplishment  at  any  particular  time,  or 
on  any  particular  day  from  the  time  they  start  at 
zero  until  they  wind  up  the  contract,  that  is,  within 
the  terms  of  the  contract?  [936] 

A.  The  "S"  line,  or  curve,  reflects  the  amount 
of  work  accomplished  from  day  to  day,  and  the 
amount  proposed  to  be  accomplished  from  day  to 
day,  and  is  developed  in  this  way:  At  first  only  a 
small  portion  of  the  work  is  done,  at  the  very 
start,  or  at  the  first,  and  the  line  is  flat,  and  then 
it  steepens  and  the  various  items  are  completed 
as  shown  in  the  center,  or  the  middle  of  the  line, 
and  then  there  is  a  flat  part  at  the  bottom  which 
allows  you  time  to  pick-up  what  you  may  have 
lost  in  the  center. 

Q.  You  mean  there  is  a  flat  place  at  the  top, 
the  zero,  or  starting  point  is  at  the  bottom? 

A.  Yes;  that  reflects  the  amount  of  w^ork  which 
you  propose  between  the  start  and  the  finish. 

Q.  And  the  dotted  line  is  the  actual  amount 
of  completion? 

A.  That  reflects  the  amount  of  w^ork  at  any 
time,  at  any  particular  date. 

Q.     And  it  reads  in  percentages? 
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A.    Yes,  sir. 

Q.  And  that  is  a  smumary  of  the  various  seg- 
ments on  the  particular  job  in  progress? 

A.     That  is  correct. 

Q.  A  statement  was  made  that  you  had  recom- 
mended against  giving  this  contract  to  any  sub- 
contractor, and  later  on  suggested  a  cancellation 
of  the  contract  with  reference  to  your  own  con- 
tract with  the  A-E-M,  under  which  you  were  paid 
a  certain  [937]  i^ercentage.  Was  there  to  be  any 
provision  in  that  of  the  same  percentage  that  you 
might  procure,  even  though  the  contract  was  not 
directly  with  you? 

A.  No.  On  subcontracts  let  by  our  goverim^ient 
they  would  not  allow  a  second  profit;  in  other 
words,  on  a  cost  plus  a  fixed  fee,  we  were  given 
our  percentage,  and  it  was  seven-tenths  of  one 
l)er  cent  of  the  amount  of  work  that  we  had  at 
that  time,  and  when  they  let  a  subcontract  we,  as 
the  prime  contractor — we  w^ere  allowed  a  fee  of 
one-tenth  of  one  per  cent  of  our  fee  in  existence 
at  that  time.  This  contract  for  one-half  million 
dollars,  our  fee  on  that  contract  would  have  been 
approximately  $350.00.  We  got  one-tenth  of  seven- 
tenths  of  one  per  cent  for  financing  that,  and  suj)- 
ervising  it. 

Q.     The  A-E-M  had  their  general  contract? 

A.     They  got  their  regular  fee. 

Q.  Any  contract  with  the  A-E-M,  to  which  tliis 
contract  is  tied  in,  is  there  a  provision  that  they 
can  stop  any  part  of  the  work  at  any  time  ? 
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A.     There  is  a  provision  in  it,  yes. 

Q.  And  that  would  follow  in  any  work  under 
your   control  ? 

A.  On  any  subcontract  which  was  let,  the  in- 
sulation work  which  was  let  to  various  subcontrac- 
tors, and  the  Power  Service  Corporation  contract 
for  power  house  No.  1. 

The  Court:  Could  they  suspend  for  five  or  ten 
days  [938]  and  require  you  to  go  ahead? 

A.  Yes;  in  fact,  we  were  ninety  per  cent  com- 
l^leted  on  what  we  called  the  "B"  line.  It  was  the 
smokeless  powder  line — about  ninety  per  cent  com- 
i:)leted,  and  they  suspended  all  operations  on  that 
line  because  they  got  a  new  development  in  that 
sort  of  powder.  We  started  to  put  in  what  we 
called  Line  "E".  We  also  called  that  the  stick 
pow^der,  and  that  was  about  ninety-five  per  cent 
completed  when  suspension  of  operations  was  or- 
dered on  that,  and  then  we  went  on  what  we 
called  the  "G"  line,  and  we  got  that  line  about 
ninety  per  cent  completed  when  it  was  ordered 
suspended,  and  we  v/ent  on  the  "F"  line,  and  they 
got  a  new  rocket  powder,  and  ordered  that  sus- 
] tended.  We  left  those  three  lines  which  were  ter- 
minated during  this  period,  and  then  when  the 
Bulge  Invasion  was  going  on,  they  ran  short  of 
smokeless  powder,  and  then  they  issued  orders  to 
place  lines  "B"  and  "C"  in  operation.  Now,  that 
was  closed  to  a  year  and  a  half  after  they  were 
placed  under  suspension. 

The  Court:     Was  there  anv  reason  —  in  case 
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there  was  delay  on  account  of  the  manufacture  of 
water- wall  tubes  or  headers — why  the  Government 
could  not  have  suspended  this  contract  for  ten  or 
fifteen  days  until  they  could  get  these  headers  and 
tubes  ? 

A.  If  the  Govermnent  felt  that  it  was  desirable 
they  [939]  could  have  done  that,  but  we  could  not 
do  that.  That  would  have  to  come  from  the  Govern- 
ment. Since  the  Power  Service  Corporation  was 
doing  this  work,  we  couldn't,  and  wouldn't  recom- 
mend a  suspension  of  operations. 

Q.  (Mr.  Gibson,  continuing:)  In  this  matter 
with  reference  to  the  tubes,  headers  and  drums, 
after  a  certain  period  of  time  certain  tubes  that 
wei'e  on  the  ground  there  were  determined  to  be 
defective,  and  orders  were  issued  about  August,  the 
latter  part  of  August,  or  September  the  first — do 
you  recall  such  a  requisition  for  some  thirty-two 
tubes  to  replace  the  defective  ones? 

A.     Yes;  I  remember  that. 

Q.  I  believe  the  requisition  was  on  August  31st, 
or  September  1st.  After  that  the  tubes  were  de- 
livered to  the  site  about  what  time,  Mr.  Joslin? 

A.  The  last  tubes  were  delivered  on  September 
20th,  or  the  26th.  I  don't  remember  which. 

Mr.  Gibson:    I  believe  that  is  all. 
Redirect  Examination 
By  Mr.  Scholz: 

Q.  Mr.  Joslin,  if  the  additional  clause  on  the 
signature  page  of  the  contract,  if  that  had  added 
anything  more  to  the  contract,  that  is,  any  burden 
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on  you,  wouldn't  your  contract,  or  would  it,  have 
been    revised    because    of   this    claim,    or    because 
[940]   of  the  additional  burden  on  you,  or  would 
that  be  included  in  your  original  contract? 

A.  I  might  answer  that  by  saying — you  are  ask- 
ing if  it  would  be  necessary  to  revise  the  contract. 
I  might  say  I  assumed  that  any  appendage  to  the 
contract  would  have  to  revise  the  contract,  or  the 
contract  would  have  to  be  re^  ised,  but  apparently 
I  was  wrong,  because  they  added  that  to  the  signa- 
ture sheet  of  the  contract.  If  you  will  look  back 
in  the  correspondence  I  believe  I  stated  that  I 
thought  it  would  be  necessary,  but  I  was  wrong, 
inasmuch  as  they  did  attach  it  to  the  contract. 

Q.  That  does  not  answer  my  question.  If  this 
clause  added  to  the  signature  page  of  the  contract 
added  to  the  responsibility,  your  responsibility,  and 
the  claim  of  the  plaintiff,  what  effect  would  that 
liave  on  a  contract  with  the  Govermnent?  Would 
you  have  to  revise  your  contract  with  the  Govern- 
ment ? 

A.  I  don't  think  it  would  have  any  effect.  Per- 
sonally, I  don't  think  so. 

Q.  You  considered  that  didn't  add  anything  to 
the  contract? 

A.     That  is  my  personal  opinion. 

Q.  I  believe  in  answer  to  one  of  Mr.  Watts' 
questions  you  stated  that  you  were  obligated  to 
have  the  material  on  [941]  hand  so  that  the  Power 
Service  Corporation  could  complete  their  contract 
in  time — if  it  could  be  done,  I  think  your  answer 
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was.  Now,  I  don't  know  of  any  clause  in  the  con- 
tract that  obligates  you  to  deliver  any  material  to 
the  plaintiff  at  any  time. 

A.  I  don't  know  of  any  clause  in  the  specifica- 
tions that  makes  it  obligatory  on  us  to  deliver  any 
material  of  any  nature  on  any  date.  Provision  was 
made  for  us  to  deliver  material  and  expedite  it 
at  the  earliest  possible  date. 

Q.  After  requisition  was  made,  or  without  req- 
uisition ? 

A.  After  the  requisition  was  in,  and  a  definite 
shortage  was  established. 

Q.  Mr.  Joslin,  Mr.  Watts  asked  you  on  Exhibit 
*'T",  I  believe  it  was — he  said  you  gave  the  Power 
Service  Corporation  eleven  days  in  which  to  com- 
plete some  certain  portion  of  the  work,  and  that 
the  "S"  curve,  which  has  been  referred  to,  gave 
the  Power  Service  Corporation  nineteen  days.  Ts 
there  any  difference  on  these  two,  and  if  so,  can 
that  difference  be  reconciled?  A.     Yes. 

The  Court:  I  want  to  sa}^  that  he  has  it  all 
reconciled  as  far  as  I  am  concerned.  I  can  see  Mr. 
Joslin 's  theory,  and  I  can  see  the  plaintiff's  theory 
as  explained  by  Mr.  Watts.  They  are  both  very 
plain  to  the  Court. 

Mr.  Scholz :    Then  I  will  not  go  into  that.  [942] 

The  Court:  It  is  not  necessary,  as  far  as  the 
Court  is  concerned.  However,  I  don't  want  to  stop 
you  on  tliis.  We  have  spent  this  much  time,  now 
we  might  as  well  go  ahead. 

Mr.   Scholz:     That  is  all. 
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Mr.  Gibson:  This  is  Defeiidant's  Exhibit  ''Y" 
that  I  have  now. 

(Whereupon  document  referred  to  was  mark- 
ed Defendant's  Exhibit  "Y"  for  purposes  of 
identification.) 

Mr.  Gibson:  We  offer  that  subject  to  any  ob- 
jection that  counsel  may  see  fit  to  make. 

Mr.  Scholz:    What  is  that? 

A.  This  is  a  chart  enlarged  showing  the  actual 
percentages  of  completion,  particularly  on  boilers 
2  and  3,  of  the  brickwork,  between  certain  dates, 
particularly  between  October  20th  and  November 
17th,  1944.  The  Power  Service  Corporation's  Ex- 
hibit No.  62  shows  that  the  brickwork  on  boiler 
No.  2  will  be  completed  in  thirty — no;  I  guess  it 
was  thirty-one  days  after  the  drums,  headers  and 
tubes  were  completed  on  boiler  No.  2.  They  show 
that  the  brickwork  on  boiler  No.  3  will  be  com- 
pleted in  twenty-nine  days  after  the  drums,  tubes 
and  headers  are  in  place.  Now  that  is  from  zero 
to  one  hundred  per  cent.  Here  is  what  they  ac- 
complished in  twenty-nine  days. 

Q.  (Mr.  Scholz,  continuing:)  What  do  you  refer 
to  now?  [943] 

A.  The  large  schedule,  the  thirty  day  schedule, 
of  the  Power  Service  Corporation. 

Q.     But  this  is  Exhibit  ''Y"? 

A.    Yes,  sir;  Exhibit  ''Y". 

Q.     Go  ahead. 

A.  On  October  20th  they  were  thirty  per  cent 
completed  on  boiler  No.  2,  and  eighteen  per  cent 
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complete  on  boiler  No.   3.   On  Oteober  27th  they 

were  thirty-eight  per  cent  complete  on  boiler  No. 

2,  and  twenty-six  per  cent  complete  on  boiler  No. 

3.  On  November  3rd,  they  were  forty-eight  per 
cent  complete  on  boiler  No.  2,  and  thirty-six  per 
cent  complete  on  boiler  No.  3.  On  November  10th 
they  were  sixty-seven  per  cent  complete  on  boiler 
No.  2,  and  fifty  per  cent  complete  on  boiler  No.  3; 
on  November  17th  they  were  ninety-two  per  cent 
complete  on  boiler  No.  2,  and  sixty-five  per  cent 
comi^lete  on  boiler  No.  3;  of  what  they  proposed 
to  do  in  thirty  days  they  actually  accomplished 
54.5  per  cent  completion  in  twenty-nine  days. 

Q.  Was  that  after  the  drums,  tubes  and  headers 
were  placed? 

A.  After  the  drums,  tubes  and  headers  were  in 
place.  That  is  what  they  actually  accomplished. 

Mr.   Scholz:     That  is  all. 

Mr.  Gibson:    That  is  all  I  have. 
Recross  Examination 
By  Mr.  Watts : 

Q.  Do  you  know,  Mr.  Joslin,  what  the  Power 
Service  [944]  Corporation  was  doing,  what  kind 
of  work  they  were  doing  in  this  period  of  time  be- 
tween October  20th  and  November  17th? 

A.  I  know  that  the  brickwork  was  a  separate 
contract  which  the  Power  Service  Corporation  was 
responsible  for — it  was  their  responsibility  to  see 
that  the  schedule  was  maintained.  I  don't  know 
what  the  Power  Service  Corporation  was  doing  at 
til  at  time. 
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Mr.  Watts:     That  is  all. 

Mr.  Gibson:     That  is  all. 

The  Court:     You  may  call  your  next  witness. 

EDWARD  M.  GEORGE, 

a  witness  on  behalf  of  the  defendant,  having  been 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Gibson: 

Q.     Will  you  state  your  name? 

A.     Edward  M.  George. 

Q.     And  your  business  or  occupation? 

A.     Retired  officer  in  the  regular  army. 

Q.  What  was  your  position  or  occuj^ation  prior 
to  retirement  *? 

A.  When  I  was  retired  I  was  a  colonel  in  the 
engineering  corps  in  charge  of  construction  in 
eight  western  states.  [945] 

Q.     What  was  your  title  in  comiection  with  that? 

A.     Division  Engineer. 

Q.    What  territory  did  that  embrace? 

A.  Washington,  Oregon,  California,  Idaho, 
Utah,  Nevada,  Colorado,  Montana,  and  at  certain 
periods  there  w^ere  portions  of  Arizona  and 
Wyoming. 

Q.     What  was  the  date  of  your  retirement? 

A.     The  28th  of  September,  1944. 

Q.  You  were  on  active  duty  in  1941,  1942  and 
1943?  A.     Yes,  sir. 

Q.  For  what  period  of  time  were  you  District 
Engineer  ? 
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A.     I  was  never  District  Engineer. 

Q.  I  guess  you  referred  to  it  as  Division  En- 
gineer ? 

A.  I  was  Division  Engineer  in  tlie  Mountain 
States  Division  with  headquarters  at  Salt  Lake 
City,  Utah,  for  some  time.  In  the  Pacific  Division, 
for  one  year  and  six  months.  Prior  to  that  time 
I  was  Zone  Constructing  Quartermaster.  Prior  to 
that  time  the  construction  was  turned  back  to  the 
engineers  covering  the  same  territory. 

Q.  How  many  years  have  you  had  experience 
in  Government  construction  contracts? 

A.  I  have  been  purchasing,  contracting  and 
disbursing  officer  for  twenty-five  years  prior  to  re- 
tirement. 

Q.  In  connection  with  that,  did  you  have  charge 
of  construction  contracts'?  [946] 

A.  Exclusively;  I  had  no  other  duties  except 
construction  work. 

Q.  You  are  familiar  with  contracts,  and  par- 
ticularly with  progress  schedules  such  as  have  been 
discussed  here  the  last  couple  of  days? 

A.     Yes. 

Q.  When  a  progress  schedule  is  approved,  and 
certain  shortages  of  materials  have  developed, 
which  threw  the  contractor  or  subcontractor  off 
his  estimate — his  estimated  completion,  or  percent- 
age of  completion  for  a  period  of  time,  and  then 
the  materials — all  of  the  materials  necessary,  ar- 
rive for  the  complete  construction  of  the  project, 
is  there  anv  i*easonable  excuse  thereafter  for  the 
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subcontractor  not  to  maintain  his   estimated  per- 
centage   of    completion    within  the    terms    of    his 
contract  ? 

A.  As  I  miderstand  that  question,  it  involves 
the  period  of  time  after  the  receipt  of  all  mater- 
ials? 

Q.     Yes. 

A.     My  answer  to  that  is  no. 

Q.  During  the  war,  was  a  delay  of  from  thirty 
to  thirty-nine  days  in  the  completion  of  a  contract 
which  originally  estimated  to  be  completed  in  a  one 
hundred  twenty  day  period,  would  that  complete 
be  considered  unreasonable,  provided  the  contract- 
ing officer  deemed  the  delays  not  harmful  to  the 
war  effort?  [947] 

A.  It  was  very  common  to  all  contracts  of  any 
magnitude  in  which  the  Government  was  interested, 
or  w^hich  was  a  Government  contract,  and  the  Gov- 
ernment was  not  being  damaged,  or  the  war  effort 
delayed,  which  was  entirely  up  to  the  contracting 
office!'  to  decide,  and  under  those  conditions,  if 
there  was  no  delay  to  the  war  effort,  and  the  Gov- 
ernment was  not  damaged,  there  was  no  push  ex- 
erted. However,  if  the  war  effort  was  delayed,  or 
the  Government  was  being  damaged,  then  it  was 
our  job  to  get  in  and  needle  the  people  to  the  point 
of  making  delivery. 

Q.     Th?i"  v/as  your  job? 

A.     That  was  one  of  them. 

Q.  During  the  war  were  delays  in  construction 
work  because  of  shortage  of  material  during  the 
construction  a  frequent  occurrence? 
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A.     Very  frequent. 

Q.  x\nd  were  they  frequently  considered — or  let 
me  ask  you:  Were  they,  or  was  that  condition, 
considered  a  hazard  common  to  construction  jobs 
during  the  war? 

A.     Before  the  war  and  during  the  war. 

Q.  Colonel,  assuming  that  a  building — the  rock 
and  concrete  work  of  a  building  was  in,  and  that 
this  building  was  a  power  house,  or  intended  for  a 
power  house,  that  a  subcontractor  was  to  install 
])roperty  of  the  total  value  of  around  $1,150,000.00 
into  the  complete  power  house,  that  there  were 
three  boilers  to  [948]  install,  and  the  accessories, 
would  the  period  of  one  hundred  and  twenty  days 
be  a  reasonable  time  for  the  completion  of  such  a 
project? 

A.     It  is  my  opinion  that  the  time  is  ample. 

Mr.  Gibson:     There  is  no  further  questions. 

The  Court:  Do  you  have  any  questions  to  ask 
this  witness,  Mr.   Scholz? 

Mr.  Scholz:     No  questions. 

Mr.   Watts:     No   cross   examination. 

Mr.  Gibson:  I  would  like  to  ask  one  more  ques- 
tion: 

The  Court:    Very  well. 

Q.  (Mr.  Gibson,  continuing:)  Colonel,  you,  on 
behalf  of  the  Government,  had  charge  of  construc- 
tion work  amounting  to  a  considerable  amount  of 
money? 

A.     I  let  something  over  one  billion  three  hun- 


TT.  E.  Joslin,  Etc.  783 

(Testimony  of  Edward  M.  George.) 

dred  million  dollars  worth  of  contracts  in  one  year. 

Q.     And— 

Mr.  Gibson:  Is  there  any  other  question  the 
Court  would  care  to  ask,  or  would  care  to  have 
me  ask  this  witness? 

The  Court:     I  don't  think  of  anything. 

Mr.  Gibson:    I  will  ask  this  one  other  question: 

Q.  (Mr.  Gibson,  continuing:)  When  a  contrac- 
tor makes  a  bid  and  receives  his  notice  the  bid  is 
accepted,  and  he  receives  and  signs  for  the  notice 
to  proceed,  is  that  considered  a  contract  [949]  as 
between  the  parties — a  completed  contract  between 
the  parties  as  of  that  date? 

A.  That  is  my  practice,  and  it  is  in  accordance 
with  the  regulations  and  the  law\ 

Mr.  Gibson:    That  is  all. 

Mr.  Watts:     No  questions. 

The  Court:     Then  I  understand  both  sides  rest. 

Mr.  Watts:    The  plaintiff  has  no  rebuttal. 

Mr.  Gibson:    We  have  rested. 

The  Court:  Then  this  matter  will  be  taken 
under  consideration,  and  together  with  the  deter- 
mination of  the  case  the  Court  will  determine  the 
motions  presented,  that  is,  I  v/ill  take  into  consid- 
eration the  motions  that  have  been  presented  dur- 
ing the  trial  of  the  case. 

Mr.  Gibson:     Very  welll. 

The  Court:  The  exhibits,  as  there  are  a  great 
many  <~>f  them  involved  in  this  case,  will  be  made 
available  through  the  Clerk's  office  to  counsel  in 
working  on  their  brief,  as  I  imagine  it  will  be  of 
some  assistance  to  them. 
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Mr.  Watts :  That  will  be  ap])reciated,  I  am  sure 
although  I  do  have  copies  of  my  exhibits. 

Mr.  Gibson:  I  will  be  very  glad  to  have  the  use 
of  the  exhibits. 

(Which  was  all  of  the  evidence  and  proceedings 
adduced  in  the  foregoing  case.)  [950] 

REPORTER'S  CERTIFICATE 

United  States  of  America, 

State  of  Idaho,  County  of  Ada — ss. 

I,  G.  C.  Vaughan,  the  duly  appointed,  qualified 
and  acting  Official  Reporter  of  the  United  States 
District  Court  for  the  District  of  Idaho,  do  hereby 
certify  that  I  reported  in  shorthand  the  evidence 
and  the  proceedings  adduced  on  the  trial  of  the 
foregoing  case,  which  was  tried  in  San  Francisco, 
California,  before  the  Honorable  Chase  A.  Clark, 
District  Judge,  beginning  on  the  18th  day  of 
March,  1947,  and  I  thereafter  caused  said  short- 
hand notes  to  be  transcribed  into  longhand  type- 
writing, and  that  the  within  and  foregoing  con- 
stitutes and  is  a  full,  true  and  correct  copy  of  the 
transcript  of  the  evidence  and  proceedings  adduced 
at  said  trial,  consisting  of  nine  hundred  and  tifty- 
one  pages. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
this  the  12th  day  of  July,  A.D.,  1947,  at  Boise, 
Idaho. 

/s/  G.  C.  VAUGHAN, 
Official  Reporter, 

[Endorsed] :  Filed  June  7,  1948.  [951] 
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[Endorsed] :  No.  11992.  United  States  Court  of 
Api^eals  for  the  Ninth  Circuit.  Power  Service  Cor- 
poration, a  Corporation,  Appellant,  vs.  W.  E.  Jos- 
lin, doing  business  as  Cory-Joslin  and  Macnsons, 
Appellee.  Transcript  of  Record.  Upon  Appeal 
from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division. 

Filed  July  22,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  11,992 

POWER  SERVICE  CORPORATION, 

a  corporation. 

Appellant, 

vs. 

W.  E.  JOSLIN,  doing  business  as 
CORY-JOSLIN  &  MACNSONS, 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS 

'^rhe  points  upon  which  appellant  intends  to  rely 
m  this  appeal  are  that  the  Trial  Court  erred: 

1.     In  awarding  plaintiff  damages  in  the  amount 
of  Three  Thousand  Seven  Hundred  Fifty-three  & 
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15/100  Dollars  ($3,753.15)  instead  of  in  the  amount 
of  damages  established  by  the  evidence,  to-wit,  the 
sum    of    Thirty-four    Thousand    Three    Hundred 

Twenty-six  &  88/100  Dollars  ($34,326.88). 

2.  In  its  Findings  of  Fact  No.  32  holding  that 
appellant  was  delayed  only  two  days  on  Boiler  No. 
1,  instead  of  sixteen  days  as  shown  by  the  evidence. 

3.  In  its  Findings  of  Fact  No.  33,  holding  that 
appellant  was  delayed  only  seven  days  on  Boiler 
No.  2,  instead  of  thirty-seven  days  as  shown  by  the 
evidence. 

4.  In  its  Findings  of  Fact  No.  34,  holding  that 
appellant  was  delayed  only  six  days  on  Boiler  No.  3, 
instead  of  forty-four  days  as  shown  by  the  evidence. 

5.  In  its  findings  of  Fact  No.  35,  holding  that 
appellant  was  delayed  a  total  of  only  fifteen  days 
in  completing  its  contract,  and  in  the  court's  failure 
to  find  from  the  evidence  that  the  appellant  was 
delayed  from  November  10,  1944,  to  December  19, 
1944,  a  total  of  thirty-nine  days. 

6.  In  its  Findings  of  Fact  No.  39,  in  which  the 
court  arbitrarily  determined  that  the  loss  to  appel- 
lant amounted  to  Two  Hundred  Fifty  &  21/100 
Dollars  ($250.21)  daily,  and  in  its  failure  to  find 
from  the  evidence  that  the  total  damages  amounted 
to  Thirty-four  Thousand  Three  Hundred  Twenty- 
six  &  88/100  Dollars  ($34,326.88)  made  up  of  the 
following  distinct  and  clearly  established  items  of 
damage,  to-wit: 
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Item  1 :     Extra  cost  of  equipment  rental .  $  2,255.50 
Item  2:     Extra  cost  of  Supervisory  per- 
sonnel (except  Borst) 8,267.53 

Item  3 :     Extra  cost  of  90  days  additional 

time  and  expense — Borst ....     2,542.31 

Item  4 :     Home  Office  overhead 6,649.82 

Item  5 :     Loss  in  Efficiency 14,611.72 


$34,326.88 

7.  In  its  Conclusion  of  Law  No.  5,  insofar  as  the 
court  held  that  plaintiff's  damages  were  limited  to 
the  amount  set  forth  in  its  amended  claim. 

8.  In  its  Conclusion  of  Law  No.  6,  holding  that 
appellant  could  not  recover  in  excess  of  $10,008.70, 
being  the  amount  specified  in  its  original  claim 
dated  June  30,  1945  (plaintiff's  Exhibit  35). 

9.  In  its  Conclusion  of  Law  No.  7,  holding  that 
appellant  could  not  recover  on  any  element  of  dam- 
ages not  included  in  its  claim  of  June  30,  1945. 

10.  In  that  part  of  its  Conclusion  of  Law  No. 
9  which  held  that  appellant  was  entitled  only  to 
recover  damages  in  the  amount  of  Three  Thousand 
Seven  Hundred  Fifty-three  &  15/100  Dollars 
($3,753.15),  instead  of  Thirty-four  Thousand  Three 
Hundred  Twenty-six  &  88/100  Dollars  ($34,326.88), 
as  established  by  the  evidence. 

11.  By  disallowing,  in  its  computation  of  dam- 
ages, all  overhead  expenses  established  by  the  evi- 
dence, to-wit,  the  sum  of  Six  Thousand  Six  Hun- 
dred Forty-nine  &  82/100  Dollars  ($6,649.82). 


788  Power  Service  Corporation  vs, 

12.  In  that  its  opinion  and  decree  are  not  sup- 
ported by  evidence  and  are  contrary  to  law. 

13.  In  that  its  opinion  and  decree  are  not  sup- 
ported by  its  Findings  of  Fact. 

14.  In  that  its  opinion  and  decree  are  contrary 
to  its  Findings  of  Fact  and  the  law. 

15.  In  that  its  decree  as  to  the  amount  of  delay 
and  the  measure  of  damages  is  clearly  erroneous 
and  is  not  based  upon  substantial  evidence. 

/s/  LANCIE  L.  WATTS, 

Attorney  for  Appellant. 

(Service  Statement  attached.) 

[Endorsed]:  Filed  August  16,  1948.  Paul  P. 
O'Brien,  Clerk. 
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APPLICATION  FOR  ORDER  TO  DISPENSE 
WITH  PRINTING  OF  EXHIBITS 

1.  Comes  now  the  Appellant  and  moves  the 
Court  for  an  Order  to  dispense  with  the  printing  of 
the  exhibits  in  the  printed  record  of  this  appeal, 
and  to  allow  appellant  and  appellee  to  refer  this 
Court  in  the  printed  record,  in  the  Brief  and  in  the 
oral  argiunent,  to  the  original  exhibits,  and  as 
grounds  therefor,  appellant  states: 

2.  That  the  Record  prepared  by  the  Clerk  of  the 
District  Court,  and  transmitted  to  this  Court  as  the 
Record  on  Appeal,  under  order  of  the  Trial  Court, 
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contains  all  original  exhibits  for  the  inspection  of 
this  Court. 

3.  That  there  are  73  original  exhibits  offered  by 
the  plaintiff  below,  a  list  of  which,  marked  "Exhibit 
A,''  is  hereto  attached  and  made  a  i^art  hereof, 
and  25  exhibits  offered  by  the  defendant  below,  a 
list  of  which,  marked  "Exhibit  B,"  is  hereto  at- 
uicbod  and  made  a  part  of  this  Motion. 

4.  That  these  exhibits  consist  of  letters,  volumi- 
nous contracts,  construction  material  inventories, 
requisitions  for  construction  materials,  construction 
material  invoices,  blue  prints,  construction  sched- 
ules, payroll  records,  charts,  graphs  and  pictures. 

5.  That  many  of  the  exhibits  were  copied  into 
the  transcript  by  the  Reporter,  and  the  pertinent 
one  dealing  with  the  amount  of  delay  and  the  meas- 
ure of  damages  are  included  in  appellant's  "Desig- 
nation to  Print,"  and  to  print  the  original  exhibits 
would  result  in  duplication  and  unnecessary  ex- 
pense. 

6.  That  appellant's  appeal  is  concerned  only 
with  the  amount  of  delay  found,  and  the  measure 
of  damages  applied  by  the  Trial  Court. 

7.  That  this  application  is  made  in  the  interest 
of  economy. 

/s/  LANCIE  L.  WATTS, 

Attorney  for  Appellant. 

(Statement  of  Service  attached.) 

[Endorsed]:  Filed  August  19,  1948.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  TJ.  S.  Court  of  Appeals  and  Cause.] 

ORDER 

Now  on  this  date,  the  Court  having  read  Appel- 
lant's Application  for  an  Order  to  dispense  with 
the  printing  of  exhibits,  and  to  permit  appellant 
and  appellee  to  refer  this  Court  in  the  printed  rec- 
ord, the  Brief  and  the  oral  argument  to  the  original 
exhibits,  and  for  cause  shown  in  said  Application, 

Tt  is   ordered  that  the  printing  of  all   original  3 
exhibits  be  dispensed  with  in  the  printed  Record  j 
herein,  and  that  appellant  and  appellee  be  allowed 
to  refer  this  Court  in  the  printed  Record,  the  Brief 
and  in  the  oral  argument,  to  the  original  exhibits. 

Dated  August  19,  1948. 

/s/  WILLIAM  DENMAN, 
U.  S.  Circuit  Judge. 

[Endorsed]:  Filed  August  23,  1948.  Paul  P. 
O'Brien,  Clerk. 
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No.   11992. 


UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT. 


POWER  SERVICE  CORPORATION,  A  CORPORATION, 

APPELLANT, 

I  VS. 

W.  E.  JOSLIN,  DOING  BUSINESS  AS  CORY-JOSLIN 
AND  MACNSONS,  APPELLEE. 


APPELLANT'S  OPENING  BRIEF. 

I. 

STATEMENT  OF  VENUE  AND  JURISDICTION. 

L  This  is  an  appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California, 
Southern  Division,  and  involves  a  claim  for  damages  in 
the  amount  of  $34,343.00.  The  jurisdiction  of  this  court  is 
invoked  under  28  USCA  225  of  the  Old  Code,  and  under 
Sees.  1291  and  1294  of  the  New  Federal  Judicial  Code. 

2.  The  decision  of  the  District  Court  was  rendered 
and  entered  on  May  7,  1948  (R.  108)  and  the  case  was 
brought  to  this  Court  by  a  Notice  of  Appeal  filed  with  said 
District  Court  on  May  27,  1948  (R.  109).  Appellant's 
Statement  of  Points  was  served  upon  the  opposite  party  by 


registered  mail  on  May  26,  1948  (R.  112)  and  filed  in  the 
District  Court  on  May  27,  1948  (R.  110). 

3.  The  appellant  is  a  Minnesota  corporation.  The  ap- 
pellee is  a  resident  of  San  Francisco,  California.  The 
venue  of  the  action,  therefore,  is  in  the  said  District  Court. 
Old  Code,  28  USCA  Sec.  12;  Sec.  1391(a)  New  Federal 
Judicial  Code.  Count  I  seeks  a  declaratory  judgment  and 
coercive  relief  in  the  amount  of  $34,343.00.  Jurisdiction 
for  declaratory  relief  is  given  by  28  USCA  400  of  the  Old 
Code;  Sec.  2201  of  the  New  Federal  Judicial  Code.  Count 
III  seeks  recovery  of  $34,343.00,  which  gives  the  said  Dis- 
trict Court  jurisdiction.  28  USCA  41(1)  Old  Code;  Sec. 
1332(a)(1),  New  Federal  Judicial  Code. 

II. 

OPINION  BELOW. 

The  opinion  of  the  District  Court  is  officially  reported 
in  76  F.  Supp.  694,  and  appears  in  the  Record  at  pages 
52,  81. 

m. 

CONCISE  STATEMENT  OF  THE  CASE. 

Nature  of  the  Case.  This  cause  involves  a  claim  for 
damages  in  the  amount  of  $34,343.00  for  delay  in  furnish- 
ing materials  for  the  performance  of  a  construction  sub- 
contract. Appellant  alleges  the  delay  to  have  been  caused 
by  the  failure  of  the  appellee  to  deliver  materials  at  the 
site  of  the  project  at  the  time  required  by  the  construction 
schedule. 

The  Pleadings.  The  petition  is  in  three  counts.  Count 
I  seeks  a  declaration  of  rights  under  the  contract  as  made. 


In  the  alternative,  if  the  declaration  should  be  adverse, 
Count  II  seeks  reformation  of  the  contract  to  make  it  ex- 
press the  intention  of  the  parties,  and  Count  III  seeks  re- 
covery on  the  contract  if  and  as  reformed.     (R.  2). 

The  Answer  (R.  47)  in  addition  to  appropriate  admis- 
sions and  denials,  alleges  that  the  action  is  barred  by: 

(a)  Estoppel 

(b)  Release 

(c)  Statute  of  frauds 

(d)  Waiver 

(e)  No  consideration  for  "damage  clause"  on  the  sig- 
nature page. 

The  "no  consideration"  defense  was  added  as  an 
amendment  to  the  original  answer  during  the  trial. 
(R.  51). 

The  Court  found  for  the  appellant  on  Count  I,  for  the 
appellant  on  all  of  the  issues  raised  by  the  answer,  dis- 
missed Counts  II  and  III  and  assessed  appellant's  damages 
at  the  sum  of  $3,753.15.  The  appeal  (by  the  plaintiff  be- 
low) is  from  that  part  of  the  judgment  awarding  damages 
to  appellant. 

The  principal  question  raised  by  this  appeal  is  the 
legal  measure  of  damages  to  be  applied  to  the  facts.  Be- 
fore that  question  was  reached  for  decision  by  the  District 
Court,  however,  the  appellee  raised  the  preliminary  issue 
that  recovery  could  not  be  had  in  any  event  for  an  amount 
in  excess  of  $10,008.70.  Appellee's  theory  was  that  the 
receipt  executed  by  appellant  for  $1,000.00,  dated  March 
18,  1946,  limited  appellant's  damages  to  $10,008.70,  the 
amount  specified  in  its  claim  of  June  30,  1945   (Ex.  35). 


On  this  issue  the  District  Court  decided  that  appellant 
could  not  recover  in  excess  of  $10,008.70,  and  that  it  could 
not  recover  on  any  element  of  damages  not  included  in 
its  claim  of  June  30,  1945.  (Conclusions  of  Law  6  and  7, 
R.  107).  Appellant  asserts,  on  the  ultimate  question  as 
to  the  measure  of  damages,  that  the  District  Court  does 
not  follow  the  evidence  as  to  the  amount  of  damages;  that 
it  does  not  apply  any  measure  that  is  customarily  applied 
by  the  courts  in  determining  damages  for  breach  of  con- 
struction contracts. 

Instead,   in  arriving  at  its  decision,  the  Court  con- 
cludes: 

1.  That  the  maximum  amount  of  recovery  is  limited 
to  $10,008.70. 

2.  That  the  appellant  was  delayed  15  days  on  account 
of  non-delivery  of  materials. 

3.  That  the  contract  was  completed  40  days  late,  and 

4.  That,  therefore,  appellant  was  entitled  to  recover 
15/40ths  of  $10,008.70,  or  $3,753.15  as  its  damages. 

Appellant  contends  — 

1.  That   the  amount  of  recovery   is   not  limited  to 
$10,008.70. 

2.  That  it  was  delayed  39  days  in  the  performance  of 
its  contract,  and  i 

3.  That  the  evidence  establishes,  under  the  measures  ' 

usually  adopted  by  the  courts,  damages  in  the  amount  of  ' 

$34,326.88.  | 

i 
For  the  most  part  these  contentions  present  questions 

of  law.     As  its  Statement  of  Facts  appellant  adopts  that 

part  of  the  factual  statement  of  the  District  Court  con-  , 


tained  in  the  opinion  (R.  60,  70,  incl.)  and  its  Findings  of 
Fact  (R.  89,  100  incl.)  (with  Record  references  added) 
which  reads  as  follows: 

Prior  to  this  contract  a  general  contract  was  entered 
into  on  March  25,  1942,  and  was  designated  as  "Contract 
No.  W461-eng-10274,"  between  the  United  States  of  Amer- 
ica and  Wm.  L.  Lozier,  Inc.,  Broderick  and  Gordon;  it  was 
what  is  known  as  a  "cost-plus-a-fixed-fee"  contract.  It 
covered  the  erection  of  the  Sunflower  Ordnance  Works 
near  Kansas  City. 

On  September  1,  1942,  a  subcontract,  known  as  "F  F 
Construction  Subcontract  No.  5,"  was  entered  into  be- 
tween Architect-Engineer-Manager,  hereinafter  designated 
as  A-E-M,  and  W.  E.  Joslin,  an  individual  of  the  City  of 
San  Francisco,  California,  doing  business  as  Cory-Joslin 
and  Macnsons,  for  the  installation  of  the  plumbing,  heat- 
ing and  ventilating  facilities  at  the  Sunflower  Ordnance 
Works.  This  contract  was  also  a  "cost-plus-a-fixed-fee" 
contract.  Later  the  subcontract  in  question  here  was  en- 
tered into  between  the  appellant  and  appellee. 

§  Leading  up  to  this  Subcontract,  an  invitation  to  bid 
was  prepared  by  C.  Howard  Murphy,  Manager  of  the 
Subcontract  Department  of  the  A-E-M.  It  consisted  of 
a  letter,  with  a  copy  of  the  specifications  attached. 

Bids  were  opened  July  8.  Appellant's  bid  was  pre- 
pared and  was  submitted  on  July  8.  Appellant,  the  low 
bidder,  at  $448,000  lump  sum  bid,  was  awarded  the  contract 
on  July  13.  This  bid  covered  only  the  cost  of  erection.  All 
installation  materials  and  equipment,  of  an  approximate 
value  of  $1,145,000,  were  to  be  furnished  by  the  appellee, 
or  by  those  with  whom  he  was  contracting,  directly  or  in- 
directly. Notice  to  proceed  was  immediately  mailed  to 
and  received  by  appellant  on  July  13. 
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As  soon  as  the  award  was  made  to  appellant  the  sub- 
contract department  of  the  A-E-M,  through  C.  Howard 
Murphy,  its  manager,  prepared  a  formal  subcontract  and 
mailed  it  to  appellant  for  its  signature  on  July  14.  Appel- 
lant refused  to  sign  the  subcontract  as  prepared  because 
it  provided  for  completion  in  120  days  without  including 
any  provisions  to  compensate  the  appellant  for  damages  if 
delay  in  performance  should  result  from  the  shortages  of 
materials.  Several  weeks  went  by  during  which  the 
parties  were  negotiating  in  person  and  by  letter  with  re- 
spect to  an  increase  in  cost  if  performance  should  be  de- 
layed, and  with  respect  to  a  clause  in  the  contract  to  pro- 
tect appellant  against  damages  in  case  of  delay. 

On  August  3,  (Ex.  7,  R.  713)  appellant  wrote  appellee 
that  a  predicted  delay  of  six  weeks  would  require  an  in- 
crease in  the  contract  price  to  cover  the  following  items: 

Increase  in  actual  costs $34,343.00 

SSOA  Bldrs.   Risk  Bond 1,888.00 

Margin  15% 5,151.00 

Total  price  adjustment  on  account  of  delay,— $41,382.00 

On  August  4,  this  proposal  was  given  to  the  A-E-M. 
On  the  same  date  A-E-M  advised  appellee  that  no  recom- 
mendation could  be  made  for  additional  compensation  at 
that  time.     (Ex.  8). 

On  August  8,  (Ex.  9,  R.  588)  appellant  submitted  to 
appellee  a  letter  requesting  that  there  be  appended  to  the 
signature  sheet  of  the  formal  contract  the  following  pro- 
viso: 

"Water  wall  and  roof  boiler  tubes,  which  were  to 
have  been  furnished  by  the  Constructor  and  available 
to  the  subconstructor  immediately  he  was  directed 
to  proceed  were  not  and  are  not  as  of  date  of  contract 


so  available.  This  contract  is  above  executed  by  the 
Subconstructor  reserving  full  rights  of  recourse  to 
claims  for  extension  of  time,  and  for  reimbursement 
of  such  increased  cost  as  may  be  occasioned  by  non- 
availability of  these  above  mentioned  materials,  which 
were  represented  in  bidding  information  to  be  at  the 
I         site  as  of  date  of  direction  to  proceed." 

i  On  August  17,  appellee  wrote  appellant  the  paragraph 
suggested  in  appellant's  letter  of  August  8  was  not  accept- 
able.    (Ex.11). 

P  On  August  22,  (Ex.  16)  appellant  requested  the  appel- 
lee to  state  in  a  letter  to  appellant  whether  a  claim  for  re- 
imbursement of  its  increased  costs  would  be  valid  or  in- 
valid under  the  terms  of  the  contract  submitted  to  appel- 
lant for  signature  if  there  should  be  proven  to  be: 

(a)  An  increase  in  the  subcontractor's  cost  because 
of  delay  in  delivery  of  materials,  if  he  prosecutes  the  work 
without  due  regard  to  economy  in  order  to  complete  as 
early  as  possible;  or 

(b)  An  increase  of  the  period  of  construction  beyond 
120  days,  for  the  reason  of  delayed  delivery  of  materials. 

On  August  31,  (Ex.  18)  appellee  declined  to  write  such 
a  letter,  but  indicated  that  a  contract  might  be  approved 
with  a  proper  reservation  on  the  signature  page.  There- 
after, on  September  11,  1944,  there  was  added  to  the  signa- 
ture page  of  the  formal  contract,  before  the  contract  was 
executed,  a  clause  which  was  initialed  by  all  of  the  parties 
to  the  contract  as  follows: 

"This  contract  is  signed  and  executed  by  the  Power 
Service  Corporation  without  any  intent  on  the  part  of 
the  corporation  to  abandon  or  waive  any  right  which 
it  may  have  to  submit,  prove  and  collect  damages  by 
reason  of  the  late  delivery  of  materials  notwithstand- 
ing the  provisions  of  paragraph  1-05."  (Ex.  2) 
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Performance  commenced  with  the  preparation  of  the 
inventory  required  under  paragraph  5-04  (b).  (R.  123 j. 
This  inventory  took  more  than  eight  weeks  to  complete. 
(Ex.  19,  R.  124). 

No  verbal  representation  was  made  by  anyone  to  ap- 
pellant in  respect  to  the  tubes  and  headers,  as  to  whether 
they  were  or  were  not  in  storage.  The  only  representa- 
tion in  this  respect  is  contained  in  paragraph  5-04  (c)  of 
the  specifications  wherein  it  is  provided: 

"Nearly  all  of  the  materials  required  for  the  work 
has  been  stored  in  Power  House  No.  1,  or  in  warehouses 
adjacent  thereto." 

By  July  26,  appellant  had  progressed  to  the  point  in 
the  preparation  of  the  field  inventory  where  it  appeared 
certain  that  there  was  a  major  shortage  of  materials,  — 
tubes  and  headers  —  that  would  delay  the  progress  of  the 
work  beyond  the  contract  schedule  of  120  days.  (R. 
132).  Accordingly  on  that  date  appellant  notified  the  ap- 
pellee in  writing  of  the  shortages.  (Ex.  4,  R.  131).  Appel- 
lee immediately  referred  this  letter  to  the  A-E-M  which 
replied  in  a  letter  signed  by  J.  S.  Hagan,  Chief  Engineer, 
on  July  29,  that  the  shortage  would  not  delay  the  work. 
(Ex.  6,  R.  133). 

On  August  17,  (Ex.  12,  R.  165)  and  again  on  August 
19,  (Ex.  13,  R.  166)  appellant  confirmed  shortages  of  tubes 
and  headers.  At  the  same  time  these  shortages  were  spe- 
cifically called  to  the  attention  of  Elmer  Bennett,  repre- 
sentative of  the  Combustion  Engineering  Company  who 
had  been  sent  to  the  job  by  his  employer  to  expedite  per- 
formance.  (R,  164). 

On  August  19,  appellant,  through  its  representative 
Ralph  Jung,  suggested  that  appellant  go  on  record  with  a 
letter  stating  certain  facts  encountered  in  installing  water 


I ' 

wall  tubes.  (Ex.  14,  R.  169).  Such  a  letter  was  written  on 
August  29.  (Ex.  17,  R.  169).  On  August  22,  (Ex.  15,  R. 
180)  appellant  wrote  appellee  that  certain  water  wall 
headers  had  been  improperly  manufactured  and  would  be 
unfit  for  use  under  the  contract. 

•  Neither  appellant  nor  appellee  had  any  control  over 
procuring  any  of  the  materials  that  the  appellee  was  re- 
quired to  furnish.  The  tubes  themselves  were  furnished 
by  the  Combustion  Engineering  Company,  although  man- 
ufactured by  a  steel  or  tube  mill  such,  for  example,  as  the 
Republic  Steel  Corporation,  or  the  Globe  Tube  Company, 
or  any  one  of  a  dozen  similar  mills.  However,  these  tubes 
had  been  shipped  to  the  Combustion  Engineering  factory 
where  they  were  cut  to  length,  bent  to  a  definite  shape 
and  parts  were  welded  on  so  as  to  make  a  complete  unit 
of  a  tube  to  fit  in  a  definite  location  in  the  boiler  unit  that 
was  designed  especially  for  the  Sunflower  Ordnance  Proj- 
ect. In  fact,  the  particular  water  wall  tubes  which  were 
used  at  Sunflower  were  designed,  manufactured  and  fur- 
nished by  the  Combustion  Engineering  Company  under 
patents  which  were  solely  owned  by  that  Company.  There 
was  no  place  else  in  the  United  States  where  these  tubes 
could  be  obtained  other  than  from  the  Combustion  En- 
gineering Company.  (R.  163).  It  was  not  possible,  there- 
fore, for  any  of  the  contracting  parties,  or  others,  to  go  on 
the  open  market  and  purchase  the  tubes  needed.  They 
were  manufactured  for  this  particular  unit  or  for  units 
like  it  only  by  the  Combustion  Engineering  Company. 

The  next  step  was  to  prepare  a  Schedule  of  progress, 
or  construction  schedule,  for  approval  by  the  Contracting 
Officer  of  the  Government.  Appellant's  original  schedule 
was  furnished  prior  to  July  24,  (R.  128,  129)  but  criticisms 
resulted  in  a  revision  on  August  17,  (R.  129)  and  it  was 
approved  on  August  22.    This  schedule  was  brought  up  to 
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date  each  week.  (Exs.  50  to  64,  incl.,  R.  146).  From  this 
schedule  the  contracting  parties  were  able  to  determine 
the  exact  date  on  which  essential  materials  such  as  tubes 
and  headers  were  required  for  the  orderly  prosecution  of 
the  contract.  It  was  approved  as  reasonable  by  all  of  the 
parties  concerned,  including  the  Government  and  the  ap- 
pellee.    (R.  147,  148,  193). 

There  were  three  units,  identical  in  character,  upon 
which  identical  operations  were  to  be  performed.  The 
normal  procedure  followed  by  the  plaintiff  in  the  erection 
of  such  units  was  to  do  the  work  on  unit  one,  then  move 
to  number  two  and  repeat  and  then  to  unit  number  three. 
(R.  313,  314).  The  construction  crew  could  work  more 
efficiently  on  the  second  and  third  units  due  to  increased 
familiarity  with  the  exact  operations  required.  (R.  318). 
The  steps  in  which  a  contractor  must  proceed  to  attain 
maximum  efficiency  in  the  construction  of  these  units  are: 

(a)  Line  and  place  boiler  drums  in  final  position. 
(R.  152). 

(b)  Install  the  tubes  for  the  boiler  proper  and  the 
water  tubes. 

(c)  Install  the  air  heater  tubes  in  a  position  back  of 
the  boiler,  in  a  separate  unit,  so  to  speak. 

(d)  Place  a  hydrostatic  test  on  the  boiler  and  water 
tubes. 

(e)  Install  the  boiler  brick  work,  insulation  and  cas- 
ing. 

(f)  Erect  the  pulverized  coal  burner  and  duct  work. 

(g)  Install  drum  internals  and  boiler  appurtenances 
such  as  safety  valves,  steam  gauges  and  water  columns; 
install  the  instruments  and  combustion  control,  the  sen- 
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sitive  part  of  the  work,  such  as  small  tubes,  fittings  and 
miscellaneous  apparatus  that  control  the  function  of  the 
unit;  install  the  recording  instruments  that  record  the 
steam  pressure,  steam  temperature  and  the  flue  gas  as  it 
leaves  the  boiler;  install  the  apparatus  that  controls  the 
supply  of  coal  to  the  unit,  and  the  supply  of  air  for  com- 
bustion in  proportion  to  the  load  or  demand  on  the  unit. 
(R.  153). 

(h)  The  final  phase  is  what  appellant  calls  the  "dry- 
ing out"  fire.  A  slow  wood  fire  is  put  in  the  boiler  and 
left  for  a  week  to  dry  out  the  insulation,  the  mortar  that 
is  in  the  brick  work  and  in  the  jacket.  At  that  time  the 
oil  and  grease  that  has  accumulated  in  the  erection  of  the 
work  is  cleaned  out  so  the  boiler  is  entirely  clean  before 
it  goes  into  service.  This  is  followed  by  a  period  of  adjust- 
ment, trial,  inspection  and  operation.  That  was  the  se- 
quence in  operation. 

In  estimating  for  the  bid  on  this  job,  appellant  con- 
templated that  the  various  operations  would  be  done  in  se- 
quence. (R.  155,  156).  This  method  is  recognized  by  all 
contractors  and  by  manufacturer's  representatives  as  being 
normal  and  orderly.  The  design  of  the  unit  as  a  whole  by 
the  builder  is  predicated  on  the  assumption  that  it  will  be 
erected  in  a  normal  sequence  of  procedure.  Such  a  method 
results  in  labor  saving  and  time  saving.     (R.  156). 

The  only  materials  that  it  is  claimed  delayed  the  con- 
struction program  were  namely:  The  water  wall  tubes  and 
water  wall  headers.  (R.  174,  176  incl.;  180,  183,  incl.;  369, 
384,  387).  Appellant's  proposal  and  construction  schedule, 
to  meet  the  contract  conditions  required  that  these  items 
were  to  be  on  the  job  and  available  for  installation  when 
needed.  The  installation  of  the  water  wall  tubes  should  be 
done  early  in  the  erection  program  and  their  installation 
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must  be  completed  before  the  erector  can  proceed  with 
the  hydrostatic  tests,  the  erection  of  the  boiler  brickwork 
and  casing,  boiler  piping,  combustion  control  and  boiler 
trim. 

After  being  awarded  the  contract,  and  while  taking  in- 
ventory of  the  boiler  materials,  it  was  discovered  that  these 
shortages  existed.  No  one  employed  by  the  appellee  was 
aware  of  this  shortage  until  after  the  contract  had  been 
awarded,  although  it  was  definitely  known  in  the  Engineer- 
ing Department  of  the  A-E-M.  In  the  time  allowed  for  the 
preparation  of  bid,  it  would  have  been  impossible  for  any 
bidder  to  have  determined  by  observation  prior  to  the  let- 
ting, whether  or  not  there  was  a  shortage  of  this  material, 
because  to  have  done  so  would  have  required  the  moving 
and  handling  of  several  hundred  tons  of  materials  and 
would  have  required  much  more  time  than  was  available. 
The  only  delay  was  occasioned  by  shortages  of  the  water 
wall  tubes  and  headers. 

An  inspection  was  made  almost  daily  by  representa- 
tives of  the  A-E-M  and  the  Government.  No  complaint 
was  made  by  these  inspectors  verbally  or  in  writing  to  any 
representative  of  the  appellant. 

Claim  for  damages.  The  contract  called  for  completion 
on  November  10,  1944.  (R.  121).  It  was  actually  com- 
pleted on  December  19,  1944.  On  February  21,  1945,  ap- 
pellant submitted  a  claim  for  damages  in  the  amount  of 
$9,323.02  (Ex.  29,  R.  208).  On  June  30,  1945,  an  amended 
claim  for  $10,008.70  was  presented  (Ex.  35,  R.  224).  In 
each  instance  the  claim  enumerated  only  two  items  of 
damages,  to-wit: 

(a)  The  increased  cost  of  renting  equipment. 

(b)  The  increased  cost  of  supervisory  personnel. 
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In  each  instance  the  claim  did  not  include  the  following 
additional  elements  or  items  of  damage  that  are  now  in- 
cluded in  the  complaint,  to-wit: 

(a)  Cost  of  90  days  extra  time  by  Borst. 

(b)  Home  office  overhead  for  39  days. 

(c)  Increased  cost  of  labor,  caused  by  delay  in  the 
delivery  of  materials. 

On  March  3,  1945,  the  appellee  acknowledged  receipt 
of  the  claim  for  $10,008.70  and  made  no  denial  of  appel- 
lant's right  to  damages  in  that  amount  and  requested  addi- 
tional data.  (Ex.  31,  R.  214).  On  July  11,  1945,  the  ap- 
pellee denied  the  claim,  not  on  the  ground  that  appellant 
was  not  entitled  to  damages,  but  on  the  ground  that  he 
was  unable  to  determine  the  amount  to  which  appellant 
was  entitled.    Specifically  the  appellee's  letter  reads: 

*'*  *  *  Please  be  advised  that  Cory-Joslin  & 
Macnsons  has  made  a  careful  study  of  the  facts  stated 
in  all  of  the  foregoing  letters,  as  a  result  of  which 
Cory-Joslin  &  Macnsons  is  unable  to  determine,  first, 
the  actual  number  of  days  delay,  if  any,  chargeable 
to  the  alleged  delayed  delivery  of  waterwall  tubes  and 
proper  waterwall  headers;  second,  the  true  and  correct 
amount  of  your  claim;  and  third,  the  part  of  your 
claim,  if  any,  properly  chargeable  to  the  alleged  delay 
of  delivery  of  said  materials. 

"Accordingly,  Cory-Joslin  &  Macnsons  is  herewith 
denying  your  claims  and  both  of  them  in  their  en- 
tirety."    (Ex.  36,  R.  230). 

Appellant  held  the  opinion,  under  the  "disputes"  pro- 
vision of  the  contract,  that  it  would  be  necessary  to  submit 
its  claim  to  and  obtain  the  opinion  of  the  Chief  of  Engineers 
at  Washington.  Accordingly,  the  Government  Contracting 
Officer  made  a  detailed  examination  of  the  facts  (Ex.  44, 
R.  251).    These  findings,  with  appellant's  claim  dated  Sep- 
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tember  29,  1945,  were  forwarded  to  the  office  of  the  Chief 
of  Engineers,  Washington.  On  March  12,  1946,  the  Chief 
of  Engineers  ruled  that  he  had  no  authority  to  pass  upon 
the  appellant's  claim  because  it  was  a  claim  for  unliqui- 
dated damages  resulting  from  an  alleged  breach  of  contract 
which  is  recoverable  in  a  judicial  proceeding  and  not 
through  administrative  procedure.      (Ex.  45) 

On  March  18,  1946,  appellant  was  paid  $1,000.00  and 
receipted  in  full  under  its  contract.  Appellant  accepted 
the  $1,000.00  and  receipted  in  the  following  language: 
(Ex.  46) 

"March  18,  1946.  Power  Service  Corporation,  711 
Wesley  Temple  Bldg.,  Minneapolis,  Minn. 

"Final  payment  on  subcontract  F.F.  No.  5  to 
Government  Contract  No.  W-461-Eng-10274  $1,000.00. 

"Payment  in  full  exclusive  of  outstanding  claim 
of  Power  Service  Corporation  which  has  been  sub- 
mitted to  the  Chief  of  Engineers  for  decision. 

POWER  SERVICE  CORP., 
(Seal)  P.    C.    GAFFNEY, 

Treasurer." 

On  June  19,  1946,  the  present  action  was  instituted. 

Exhibits.  All  original  exhibits  have  been  brought  up 
for  the  inspection  of  this  Court  by  order  of  the  District 
Court.  (R.  113).  Because  of  the  number  and  nature  of 
the  exhibits.  Judge  Denman  ordered  that  the  printing  of 
these  exhibits  be  dispensed  with,  and  that  counsel  be 
allowed  to  refer  in  the  Record,  Brief  and  Argument  to 
the  original  exhibits.     (R.  790) 
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IV. 

SPECIFICATIONS  OF  ERRORS  RELIED  UPON. 

The  errors  relied  upon  and  intended  to  be  urged  by 
appellant  are  that  the  District  Court  erred: 

1.  In  awarding  appellant  damages  in  the  amount  of 
Three  Thousand  Seven  Hundred  Fifty-three  &  15/100  Dol- 
lars ($3,753.15)  instead  of  in  the  amount  of  damages 
established  by  the  evidence,  to-wit,  the  sum  of  Thirty- 
four  Thousand  Three  Hundred  Twenty-six  &  88/100  Dol- 
lars  ($34,326.88). 

2.  In  its  Findings  of  Fact  No.  32  holding  that  appel- 
lant was  delayed  only  two  days  on  Boiler  No.  1,  instead  of 
sixteen  days  as  shown  by  the  evidence. 

3.  In  its  Findings  of  Fact  No.  33,  holding  that  appel- 
lant was  delayed  only  seven  days  on  Boiler  No.  2,  instead 
of  thirty-eight  days  as  shown  by  the  evidence. 

4.  In  its  Findings  of  Fact  No.  34,  holding  that  appel- 
lant was  delayed  only  six  days  on  Boiler  No.  3,  instead 
of  forty-four  days  as  shown  by  the  evidence. 

5.  In  its  Findings  of  Fact  No.  35,  holding  that  appel- 
lant  was  delayed  a  total  of  only  fifteen  days  in  completing 
its  contract,  and  in  the  court's  failure  to  find  from  the  evi- 
dence that  the  appellant  was  delayed  from  November  10, 
1944,  to  December  19,  1944,  a  total  of  thirty-nine  days. 

6.  In  its  Findings  nf  Fact  No.  39,  in  which  the  court 
arbitrarily  determined  that  the  loss  to  appellant  amounted 
to  Two  Hundred  Fifty  &  21/100  Dollars  ($250.21)  daily, 
and  in  its  failure  to  find  from  the  evidence  that  the  total 
damages  amounted  to  Thirty-four  Thousand  Three  Hun- 
dred Twenty-six  &  88/100  Dollars  ($34,326.88)  made  up 
of  the  following  distinct  and  clearly  established  items  of 
damages,    to-wit: 
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Item  1:   Extra  cost  of  equipment  rental $2,255.50 

Item  2:   Extra  cost  of  Supervisory  personnel 

(except    Borst) 8,267.53 

Item  3:   Extra  cost  of  90  days  additional  time 

and  expense  —  Borst 2,542.31 

Item  4:   Home  Office  overhead 6,649.82 

Item  5:  Loss  in  Efficiency 14,611.72 


$34,326.88 


7.  In  its  Conclusion  of  Law  No.  5  insofar  as  the  court 
held  that  appellant's  damages  were  limited  to  the  amount 
set  forth  in  its  amended  claim. 

8.  In  its  Conclusion  of  Law  No.  6,  holding  that  appel- 
lant could  not  recover  in  excess  of  $10,008.70,  being  the 
amount  specified  in  its  original  claim  dated  June  30,  1945 
(Plaintiff's  Exhibit  35). 

9.  In  its  Conclusion  of  Law  No.  7,  holding  that  appel- 
lant could  not  recover  on  any  element  of  damages  not  in- 
cluded in  its  claim  of  June  30,  1945. 

10.  In  that  part  of  its  Conclusion  of  Law  No.  9,  which 
held  that  appellant  was  entitled  only  to  recover  damages 
in  the  amount  of  Three  Thousand  Seven  Hundred  Fifty- 
three  &  15/100  Dollars  ($3,753.15),  instead  of  Thirty-four 
Thousand  Three  Hundred  Twenty-six  &  88/100  Dollars 
($34,326.88),  as  established  by  the  evidence. 

11.  By  disallowing,  in  its  computation  of  damages, 
all  overhead  expenses  established  by  the  evidence,  to-wit, 
the  sum  of  Six  Thousand  Six  Hundred  Forty-nine  &  82/100 
Dollars  ($6,649.82). 

12.  In  that  its  opinion  and  decree  are  not  supported 
by  evidence  and  are  contrary  to  law. 

13.  In  that  its  opinion  and  decree  are  not  supported 
by  its  Findings  of  Fact.  f, 
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14.  In  that  its  opinion  and  decree  are  contrary  to  its 
Findings  of  Fact  and  the  law. 

15.  In  that  its  decree  as  to  the  amount  of  delay  and 
the  measure  of  damages  is  clearly  erroneous  and  is  not 
based  upon  substantial  evidence. 

V. 

SUMMARY  OF  ARGUMENT. 

1.  Damages  may  be  recovered  in  excess  of  the  claim 
originally  filed. 

2.  The  court  is  bound  by  the  Contracting  Officer's 
Findings  of  Fact  on  the  question  as  to  the  amount  of  the 
delay. 

3.  Independently  of  the  Contracting  Officer's  Find- 
ings of  Fact  the  record  affirmatively  shows  clearly  that  the 
appellant  was  delayed  thirty-nine  days. 

4.  The  court  failed  to  apply  the  correct  measure  of 
damages. 

VI. 

ARGUMENT. 

A.  Preliminary  Questions.  (1)  May  appellant  re- 
cover in  excess  of  $10,008.70?  The  principal  issue  before 
the  Court  is  the  amount  of  damages  to  which  appellant  is 
entitled  on  the  record.  At  the  threshold  of  this  question, 
however,  we  encounter  the  preliminary  question  —  "Can 
damages  be  recovered  in  excess  of  the  claim  originally  sub- 
mitted by  appellant  on  June  30,  1945?"  (Ex.  35,  R.  225). 
The  answer  to  this  question  is  "Yes."  That  part  of  the 
appellee's  Answer,  based  upon  the  receipt  of  March  18, 
1946,  (Ex.  46,  R.  205),  which  raises  this  issue,  reads  as 
follows: 
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"That  said  plaintiff  is  barred  by: 

(a)  Estoppel 

(b)  Release 

(c)  Statute  of  frauds 

(d)  Waiver" 

That  is  all!  This  does  not  appear  to  be  the  proper 
method  of  pleading  a  release  (Moore's  Form  8.107),  the 
statute  of  frauds  (Moore's  Form  8.109)  or  waiver  or  es- 
toppel (Moore's  Form  8.112).  See  also  Moore's  Federal 
Practice,  Vol.  1,  p.  567,  et  seq.  Perhaps  a  motion  for  a 
more  definite  statement  and  for  a  bill  of  particulars  on 
these  "affirmative  defenses"  would  have  been  the  proper 
course  for  appellant's  counsel  to  take.  Bushwick  v.  Ford 
Motor  Co.,  1  FRD  19.  Or,  a  motion  to  strike,  Nordman  v. 
Johnson  City,  1  FRD  51.  But  that  course  might  have  de- 
layed the  trial.  This  pleading  gives  indication  that  coun- 
sel for  appellee  had  before  them  Rule  8(c),  Rules  of  Civil 
Procedure,  28  USCA  following  Sec.  723c,  and  merely  picked 
out  these  elements  as  possible  defenses. 

There  is  absolutely  no  testimony  in  the  record  —  not 
a  single  paragraph  —  in  support  of  any  of  these  affirma- 
tive defenses.    For  example: 

1.  Estoppel.  This  affirmative  defense  appears  to  be 
based  upon  the  belief  that  appellant  is  estopped  to  claim 
damages  in  the  amount  of  $34,343.00  because  on  June  30, 
1945,  appellant  submitted  its  claim  originally  in  the  amount 
of  $10,008.70.  On  March  12,  1946,  the  Chief  of  Engineers 
ruled  that  he  had  no  authority  to  pass  upon  appellant's 
claim.  On  March  18,  1946,  appellant  received  the  balance 
due  for  performance  of  the  contract  and  gave  a  receipt 
which  reads: 

"Final  payment  of  Subcontract  FF  #5  to  Govern- 
ment Contract  #W-461-eng-10274,  $1,000.00.    Payment 
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in  full  exclusive  of  outstanding  claim  of  Power  Service 
Corporation  which  has  been  submitted  to  the  Chief  of 
Engineers  for  decision."    (Ex.  46,  R.  204) 

Appellant's  action  in  excluding  its  outstanding  claim 
does  not  present  a  single  element  of  equitable  estoppel. 
There  was  no  false  representation  made,  no  concealment 
and  certainly  there  was  no  showing  that  the  appellee  al- 
tered his  course  or  conduct  because  of  the  presentation 
of  the  claim  or  because  of  the  execution  of  this  receipt. 
Quite  the  contrary.  The  elements  of  estoppel  are  enumer- 
ated in  Coen  v.  American  Surety  Co.,  120  F.  2d  393.  At 
1.  c.  398: 

"The  essential  elements  of  an  equitable  estoppel 
stated  by  the  Supreme  Court  of  Missouri  in  Blodgett  v. 
Perry,  97  Mo.  263,  10  S.  W.  891,  892,  10  Am.  St.  Rep. 
307,  and  in  similar  cases  are:  '(1)  There  must  have 
been  a  false  representation  or  a  concealment  of  ma- 
terial facts;  (2)  the  representation  must  have  been 
made  with  knowledge  of  the  facts;  (3)  the  party  to 
whom  it  was  made  must  have  been  ignorant  of  the 
truth  of  the  matter;  (4)  it  must  have  been  made  with 
the  intention  that  the  other  party  should  act  upon  it; 
(5)  the  other  party  must  have  been  induced  to  act 
upon  it.'  See  also  Bigelow,  Estoppel,  3d  Ed.,  484; 
Sanders  v.  Chartrand,  158  Mo.  352,  59  S.  W.  95,  97; 
Grafman  Dairy  Co.  v.  Northwestern  Bank,  315  Mo.  849, 
288  S.  W.  359,  363.  In  the  last  cited  case  the  court  said: 
'Estoppel  must  be  pleaded  with  particularity  and  cer- 
tainty. *  *  *  nothing  can  be  supplied  by  inference  or 
intendment,  and  where  there  is  ground  for  inference 
or  intendment,  it  will  be  against  and  not  in  favor  of 
the  estoppel.  *  *  *  the  burden  is  on  the  party  who  sets 
up  the  estoppel  to  make  out  the  facts  on  which  it 
rests.'  " 

2.  Waiver.  Certainly  there  was  no  "waiver"  by  ap- 
pellant when  it  expressly  reserved  its  right  to  claim  dam- 
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ages.    In  McDanels  v.  General  Ins.  Co.,  36  Pac.  (2d)  829 
(1  Cal.  App.  2d  454)  waiver  is  defined  at  1.  c.  832: 

"To  constitute  a  waiver  there  must  be  an  exist- 
ing right,  a  knowledge  of  its  existence,  and  an  actual 
intention  to  relinquish  it,  or  such  conduct  as  war- 
rants an  inference  of  the  relinquishment.  It  is  a  vol- 
untary act  and  implies  an  abandonment  of  a  right  or 
privilege  —  an  election  to  dispense  with  something 
of  value  or  to  forego  some  advantage  which  one 
might,  at  his  option,  have  demanded  or  insisted 
upon.  In  no  case  will  a  waiver  be  presumed  or  im- 
plied contrary  to  the  intention  of  the  party  whose 
rights  would  be  injuriously  affected  thereby,  unless 
by  his  conduct  the  opposite  party  has  been  misled,  to 
his  prejudice,  into  the  honest  belief  that  such  waiver 
was  intended  or  consented  to.    25  Cal.  Jr.  926-928." 

3.  Release.  Certainly,  it  cannot  be  successfully 
claimed  that  the  above-described  receipt  constituted  a  re- 
lease of  appellant's  claim.  There  was  no  consideration 
to  support  a  release.  Cuneo  Press  v.  Clayhourn  Corp.,  90 
F.  2d  233,  235. 

4.  Statute  of  frauds.  Frankly,  we  can  see  no  occa- 
sion for  the  application  of  this  defense  under  the  facts 
disclosed  by  the  evidence. 

And,  finally,  it  is  crystal  clear  that  appellee  only 
paid  the  amount  to  which  it  is  conceded  appellant  was 
entitled  under  its  contract.  Under  any  view  of  the  case, 
therefore,  the  payment  of  the  $1,000.00  would  not  be  a 
consideration  for  the  release  of  any  claim  which  appel- 
lant might  have  against  the  appellee,  whether  it  be  for 
$10,008.70  or  for  $34,343.00.  Alaska  Packers'  Assn.  v. 
Domenico,  (9  CCA)  117  F.  99,  102. 

(2)  Is  the  Court  bound  by  the  Contracting  Officer's 
Findings  of  Fact?     It  has  so  been  decided  by  the  Federal 
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courts  time  and  again.    In  Evans  Electrical  Const.  Co.  v. 
Wm.  S.  Lozier,  Inc.,  et  al,  68  F.  Supp.  256,  at  1.  c.  263: 

"The  evidence  in  this  case  clearly  establishes 
that  the  disputed  question  of  fact  arising  under  the 
subcontract  in  question  has  been  submitted  by  the 
parties  to  the  Contracting  Officer  and  finally  deter- 
mined in  favor  of  the  plaintiffs  by  the  said  officer  and 
the  Chief  of  Engineers  of  the  United  States  Army. 
The  decision  of  said  officers,  concerning  such  ques- 
tion of  fact,  is  conclusive  and  binding  on  this  Court. 
Plumley  v.  U.  S.,  226  U.  S.  545;  Merrill-Ruckgaher  Co. 
V.  U.  S.,  241  U.  S.  387;  U.  S.  v.  John  McShain,  Inc., 
308  U.  S.  512;  English  Const.  Co.  v.  U.  S.,  43  F.  Supp. 
313;  Stiers  Bros.  Const.  Co.  v.  Broderick,  et  al,  60  F. 
Supp.  792;  Rego  Bldg.  Corp.  v.  U.  S.  99  Ct.  CI.  445; 
R.  C.  Huffman  Const.  Co.  v.  U.  S.,  100  Ct.  CI.  80.  No 
fraud  or  bad  faith  on  the  part  of  either  of  such  offi- 
cers, in  the  making  of  said  decisions,  is  alleged  or 
shown  in  the  evidence.  The  Contracting  Officer  and 
the  Chief  of  Engineers  of  the  United  States  Army 
have  determined  that  it  was  the  intention  of  the 
parties  to  the  subcontract  in  question  that  Mr.  Car- 
lisle was  to  be  employed  as  Project  Manager,  and 
that  his  salary,  at  the  rate  of  $9,000  a  year,  should 
;  be  and  is  a  reimbursable  item  of  cost  under  said 
contract.  The  defendant  concurred  in  such  decision. 
The  defendants  did  not  change  their  position  con- 
cerning such  fact  until  after  they  were  ordered,  by 
the  Contracting  Officer  in  this  case,  to  reimburse 
plaintiffs  for  the  amount  of  the  salary  paid  by  them 
to  Mr.  Carlisle." 

The  Contracting  Officer  found  as  a  fact  (Subpar.  9, 
Ex.  44,  R.  262)  that  as  to  Boiler  No.  2  the  appellant  was 
delayed  from  September  5  to  September  20  (15  days)  plus 
the  period  from  September  26  to  October  18  (22  days), 
being  a  total  of  37  days  delay.  The  Contracting  Officer 
found  as  a  fact  (Subpar.  10,  Ex.  44,  R.  263)  that  as  to 
Boiler  No.  3  the  appellant  was  delayed  from  August  15 
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to  September  26,   a  period  of  42  days.     He  also  found, 
(Subpar.   11,  Ex.  44,  R.  263): 

"The  appellant  has  the  reputation  of  being  a 
very  efficient  operator.  That  firm  was  regarded  by 
responsible  engineers  on  this  job  as  having  performed 
the  work  of  completing  the  power  house  in  a  very 
efficient  manner.  It  is  found  that  at  the  time  the 
tube  shortage  was  discovered  the  appellant  altered 
its  proposed  method  of  operations  and  paced  its  work 
so  as  to  eliminate  actual  work  stoppages.  This  tends 
to  give  the  appearances  on  the  progress  chart  of  the 
job  (Exhibit  B)  that  delays  in  the  delivery  of  tubes 
and  delays  caused  by  misfit  headers  might  not  have 
been  the  sole  reasons  why  the  work  was  not  com- 
pleted in  one  hundred  twenty  days.  However,  the 
appellant  very  probably  would  have  completed  the 
work  within  one  hundred  twenty  days  had  all  neces- 
sary materials  been  on  the  job." 

We  believe,  under  the  authorities  above  cited,  and  by 
virtue  of  the  express  terms  of  the  contract  between  the 
parties  (Art.  VI,  R.  27)  that  these  Findings  of  Fact  are 
binding  on  the  Court.  We  believe  it  is  equally  well 
settled  that  the  Court  is  not  bound  by  the  Contracting 
Officer's  conclusions  of  law. 

(3)  Amount  of  delay.  Independently  of  the  Contract- 
ing Officer's  Findings  of  Fact,  does  the  record  affirm- 
atively show  that  the  appellant  was  delayed  39  days? 
Appellant  thinks  it  does  so  show.  The  District  Court 
finds  that  the  appellant  was  delayed  as  follows: 

On  Boiler  No.  1  2  days   (No.  32,  R.  103) 

On  Boiler  No.  2  7  days   (No.  33,  R.  104) 

On  Boiler  No.  3  6  days  (No.  34,  R.  104) 

15  days 
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We  assert  that  these  Findings  of  Fact  are  not  sup- 
ported by  any  substantial  evidence  in  the  record.  They 
are  contrary  to  the  record.  The  following  illustrations 
show  these  Findings  to  be  clearly  erroneous: 

Illustration  No.  1:  The  Court  found,  as  to  Boiler  No. 
1,  that  appellant  was  delayed  two  days  on  account  of  non- 
delivery of  water  umXl  tubes  and  headers.  (No.  32,  R.  103). 
After  stating  that  the  evidence  supports  the  fact  that  ap- 
pellee was  advised  that  these  materials  would  be  needed 
on  August  1,  and  the  appellee  having  admitted  (R.  598) 
that  they  were  not  received  until  August  17  (16  days  late), 
the  Court  found  that  Ex.  17  (being  the  letter  of  8-29-44, 
R.  170)  disclosed  the  "first  delay  of  one  or  two  days."  The 
Court  completely  misconstrues  Ex.  17.  It  construes  Ex.  17 
as  a  statement  of  when  delay  started  on  account  of  non- 
delivery of  the  water  wall  tubes  and  headers.  But  this 
was  not  the  purpose  of  that  letter.  The  sole  purpose  of  Ex. 
17  was  to  establish  when  delay  started  on  account  of  the 
misalignment  of  the  headers.  This  purpose  was  estab- 
lished by  direct  evidence.  (R.  169).  And,  in  Ex.  17-A 
(R.  171) ,  a  diagram  of  the  misalignment  of  the  headers  was 
offered  and  received  in  evidence.     (R.  174). 

What  does  the  evidence  in  the  record  establish  as  to 
the  amount  of  delay  occasioned  by  the  non-delivery  of  the 
water  wall  tubes  and  headers?  It  is  a  fact  that  the  water 
wall  tubes  for  Boiler  No.  1  were  required  on  August  1, 
1944  (Ex.  4,  R.  167)  and  the  Court  so  found.  (No.  32,  R. 
103).  They  were  received  on  August  17,  (R.  160).  That 
means  they  were  received  16  days  late.  The  record  further 
shows  (R.  161)  that  Boiler  No.  1  was  scheduled  for  com- 
pletion on  August  23.  The  actual  completion  date  was 
September  8  (R.  599)  —  16  days  late.  The  record,  there- 
fore, clearly  shows  that  water  wall  tubes  and  headers  for 
Boiler  No.  1  were  furnished  16  days  late,  and  the  work  was 
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completed  16  days  late,  and  the  Court's  finding  that  there 
was  only  two  days  delay,  therefore,  is  clearly  erroneous, 
and  is  not  based  upon  substantial  evidence. 

Illustration  No.  2.  The  Court  found  that  appellant 
was  delayed  7  days  on  Boiler  No.  2  (No.  33,  R.  104).  This 
finding  is  not  supported  by  the  evidence.  Under  the 
Court's  own  Findings  of  Fact,  if  correctly  computed,  the 
delay  was  38  days  —  not  7  days.  There  is  an  error  of  31 
days  in  the  computation.  Finding  No.  33  concedes  that  the 
water  wall  tubes  were  required  August  8,  that  the  produc- 
tion chart  (Ex.  62)  shows  that  the  appellant  proposed  42 
days  for  completion  and  that  it  was  practically  complete 
on  October  27.     The  correct  computation  follows: 

The  production  chart  required  appellant  to  com- 
mence   8-  8-44 

Add:   42  days  (1  mo.  12  days  to  complete) 1-12-0 

Completion  date,  according  to  production  chart 9-19-44 

Actual  completion  date  per  Court's  finding 10-27-44 

Delay 1  mo  8  days 

(38  days) 

Even  if  the  Court's  premises  were  correct  (which  they 
are  not),  the  conclusion  that  appellant  was  delayed  7 
days  is  wholly  illogical.  The  Court  declares  that  if  ap- 
pellant had  maintained  its  schedule  of  2.38%  per  day,  it 
would  have  completed  the  work  on  October  20;  that  it 
completed  the  work  on  October  27,  and  that,  therefore, 
appellant  was  delayed  7  days!  This  is  the  equivalent  of 
declaring  that — 

Appellant  should  have  completed  the  work  on_-__October  20 
It  actually  completed  the  work  on October  27 

Therefore,  the  Court  allows  appellant  damages  for 7  days 
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—  because  the  appellant  didn't  do  what  it  should  have 
done,  to-wit,  maintain  its  schedule  of  2.38%  per  day.  In 
other  words,  the  Court  allowed  7  days  damage,  as  to  Boiler 
No.  2,  not  because  the  appellee  failed  to  deliver  the  ma- 
terials in  time,  but  because  appellant  didn't  do  what  it 
should  have  done! 

Furthermore,  the  Court's  computation  that  from  July 
20  to  September  3  is  42  days,  is  quite  inaccurate.  It  is 
actually  45  days.  Not  that  it  makes  any  difference  in  this 
case,  except  to  point  out  how  completely  inaccurate  are  the 
Court's  findings. 

Illustration  No.  3.  The  Court's  finding  on  Boiler  No. 
3  (R.  104),  that  appellant  was  delayed  6  days,  is  equally 
erroneous.  Apparently  this  finding  is  based  upon  appel- 
lee's testimony  at  R.  600,  which  reads: 

"On  boiler  No.  3  they  show  forty-five  calendar 
days  to  complete  between  July  25th  and  September 
6th,  an  average  of  2.22  per  cent  completion  for  each 
calendar  day.  The  actual  record  is  that  there  was 
seventy-one  days  and  an  average  of  1.41  per  cent  com- 
pletion per  calendar  day.  The  water-wall  tubes  were 
delivered  on  September  20th.  The  headers  were  de- 
livered September  26th,  on  which  dates,  or  rather,  on 
the  26th  their  schedule  shows  58  per  cent  completion, 
and  following  their  schedule  of  an  average  of  2.22  per 
cent  completion  per  calendar  day,  they  should  have 
been,  — 

"Q.     (Interposing):     That  was  their  estimate? 

"A.  Their  proposed  construction  schedule.  They 
proposed  to  accomplish  that  from  July  25th  to  Septem- 
ber 6th,  and  on  September  26th,  which  was  the  date 
the  water-wall  tubes  and  headers  had  been  delivered, 
—  following  their  own  construction  schedule  they 
would  have  been  completed  on  October  14th.  They 
actually  completed  October  20th,  which  was  also  six 
days  late." 
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Appellee's  testimony  (supra)  shows  that  Boiler  No.  3 
was  scheduled  for  completion  on  September  6.  This  is  the 
date  shown  on  the  construction  charts,  Exs.  52-64,  incl. 
Appellee  concedes  that  this  work  was  actually  completed 
on  October  20  (R.  601).  According  to  our  computation, 
based  on  the  appellee's  testimony,  the  completion  of  the 
work  on  Boiler  No.  3,  was  delayed  44  days,  computed  as 
follows: 

Date  of  actual  completion 10-20-44 

Construction  schedule  called  for  completion  on—.  9-  6-44 


Delay 1  mo  14  days  (44  days) 

Or,  if  we  take  the  most  favorable  construction  that 
could  be  given  to  this  testimony,  to-wit,  that  appellant 
should  have  completed  on  October  14,  the  correct  com- 
putation would  be: 

Date  on  which  appellant  should  have  completed  ,10-14-44 
Date  on  which  construction  schedule  called  for 
completion   9-  6-44 


Delay 1  mo  8  days  (38  days) 

The  point  about  each  one  of  these  illustrations  is  that 
the  Court's  Findings  of  Fact  are  wholly  inaccurate  under 
the  record  evidence  and  its  conclusions  are  not  based  on 
substantial  evidence.  On  the  assumption  that  it  has  been 
demonstrated  that  the  Court's  findings  are  clearly  errone- 
ous and  are  not  based  upon  substantial  evidence,  we  shall 
now  refer  to  the  record  evidence  which  establishes  that 
the  delay  amounted  to  39  days. 

The  Court  finds  as  a  fact  that  the  contract  called  for 
completion  on  November  10,  1944,  and  that  it  was  actually 
completed  December  19,  1944.  (R.  69,  98).  The  difference 
between  these  two  dates  is  39  days.    Appellant's  testimony 
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(R.  203)  was  to  the  effect  that  this  entire  delay  of  39  days 
was  caused  by  the  appellee's  failure  to  furnish  the  water 
wall  tubes  and  headers  on  the  date  called  for  on  the  con- 
struction schedule.  There  is  no  dispute  as  to  the  dates 
provided  for  in  the  construction  schedule,  a  schedule  re- 
quired by  the  contract  between  the  parties.      (R.   127). 

This  schedule  provided  for  the  delivery  of  the  water  wall 
tubes  and  headers  as  follows: 

For  Boiler  No.  1     August  1  (R.  139) 

For  Boiler  No.  2    August  7  (R.  139) 

For  Boiler  No.  3    August  15  (R.  139) 

Appellant's  evidence  shows  that  delivery  was  made  as 
follows: 

For  Boiler  No.  1  August  17  (R.  195)  16  days  delay 
For  Boiler  No.  2     September  20    (R.  162,  190)  43  days 

delay 

For  Boiler  No.  3     September  26    (R.  162,  195)  41  days 

delay 

Appellee's  evidence  shows  that  delivery  was  made  as 
follows: 

For  Boiler  No.  1  August  17  (R.  598)  16  days  delay 
For  Boiler  No.  2  August  20  (R.  599)  13  days  delay 
For  Boiler  No.  3     September  26    (R.  600)  41  days  delay 

The  Contracting  Officer's  Findings  of  Fact  show: 

For  Boiler  No.  1  August  17  (R.  262)  —  no  delay 
For  Boiler  No.  2  September  20  (R.  262-3)  —  37  days 
For  Boiler  No.  3     September  26  delay 

(R.  263)  —  41  days 

Thus  it  abundantly  appears  from  the  evidence  that  the 
delay  on  these  separate  segments  of  work  range  from  16 
days  to  43  days.     All  parties  agree   (supra)  that  delivery 
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on  Boiler  No.  3  was  41  days  late.  However,  we  cannot  ar- 
rive at  the  overall  delay  by  adding  up  the  number  of  days 
delay  on  each  separate  item,  as  the  Court  does  in  its  Find- 
ing No.  35  (R.  105).  The  decisive  question  is  how  much 
did  appellee's  failure  to  furnish  these  materials  within  the 
time  designated  in  the  construction  schedule  delay  the 
completion  of  the  entire  project?  Appellant's  testimony 
shows  that  the  delays  occasioned  by  the  non-delivery  of 
materials  were  unreasonable,  (R.  201)  and  that  if  it  had 
not  been  for  those  delays  the  contract  could  have  been  com- 
pleted on  November  10,  but  that  on  account  of  the  delay  it 
was  not  completed  until  December  19  —  39  days  late.  There 
is  no  substantial  testimony  in  the  Record  to  the  contrary. 
(R.  203). 

Appellee  attempts  to  minimize  the  damages  by  show- 
ing that  appellant  was  not  efficient  because  it  failed  — 

1.  To  perform  at  the  rate  provided  for  in  its  "S"  curve 
on  the  construction  schedule. 

2.  To  hire  additional  employees  as  the  materials  ar- 
rived. 

There  are  at  least  two  sufficient  answers  to  the  attack 
on  appellant's  efficiency  of  operation. 

Answer  1.  Appellee  introduced  Exhibits  P  to  W,  in- 
clusive, to  establish  the  "inefficiency  of  appellant"  or  to 
establish  that  it  did  not  perform  its  work  at  the  same  rate 
provided  for  in  the  construction  schedule.  In  every  in- 
stance to  which  he  testified  as  to  appellant's  "inefficiency," 
his  statements  were  based  upon  a  false  premise.  An  "S" 
curve  chart  was  received  in  evidence  as  Ex.  71  (R.  762). 
Please  see. 

The  Court  will  observe  from  this  chart  that  the  per- 
centage of  performance  per  day  is  very  low  for  the  first 
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few  days.  Then  the  rate  per  day  becomes  much  higher 
until  near  the  end  when  the  percentage  of  performance 
per  day  again  is  low.  In  other  words,  all  along  the  "S" 
curve  the  rate  of  percentage  of  performance  varies.  It  is 
never  constant.  Rate  of  performance  does  not  follow,  in 
engineering  parlance,  a  "straight  line  curve"  represented 
on  this  chart  by  the  dotted  line  AB. 

Nevertheless,  in  each  instance  where  appellee  called 
the  Court's  attention  to  the  appellant's  "inefficiency,"  he 
testified  to  the  percentage  per  day  that  appellant  would 
be  required  to  perform  by  following  a  "straight  line  curve." 
This  he  admitted  on  cross  examination.  (R.  762). 

The  point  is  that  the  average  rate  of  performance  used 
each  time  by  appellee  in  estimating  time  of  performance 
is  not  the  time  allowed  by  the  construction  schedule,  which 
all  parties  agreed  was  a  reasonable  schedule.  The  differ- 
ence between  the  time  allowed  for  completing  various  sec- 
tions of  the  work  according  to  a  "straight  line  curve"  and 
according  to  the  "S"  curve,  is  illustrated  by  the  following 
chart  based  upon  appellee's  testimony. 

Joslin's 


Percentage 

testimony  — 

Actual  time 

Section 

of  work  to 

"straight 

allowed  by 

Record    of  work 

be  done 

line  curve" 

"S"  curve 

758     Brick  work 

62 

11 

19 

on  Boiler 

#2 

759    Brick  work 

82 

11 

25 

on  Boiler 

#3 

761     Ash  hopper 

75 

3 

5 

Boiler  #2 

761     Ash  hopper 

95 

4 

7 

Boiler  #3 
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Since  in  each  instance  appellee  commenced  his  argu- 
ment on  a  false  premise  his  conclusions  as  to  appellant's 
efficiency  can  hardly  be  said  to  be  reliable.  This  unre- 
liability of  the  appellee's  testimony  is  underlined  by  the 
record  evidence  that  the  appellee  was  at  the  site  of  the 
performance  for  only  a  few  days  and  he  never  inspected 
appellant's  work  a  single  time  from  the  beginning  to  the 
end  of  the  performance. 

Answer  2.  There  is  no  testimony  in  the  record  to  sup- 
port appellee's  contention  of  inefficiency.  The  record  con- 
tains the  testimony  of  at  least  ten  witnesses  who  were  di- 
rectly involved  in  the  performance  of  this  contract.  Not 
a  single  witness  criticized  appellant's  rate  or  quality  of 
performance.  Each  of  these  witnesses  testified  for  and  in 
favor  of  the  appellant.  Appellee  was  personally  present 
at  the  taking  of  some  of  the  depositions  of  these  witnesses. 
However,  not  a  single  question  was  asked  of  any  of  the 
witnesses  about  appellant's  efficiency  of  performance.  The 
testimony  is  all  one  way.  The  "Findings  of  Fact"  by  Major 
Thomas  sums  up  his  investigation  (R.  264)  in  these  words: 

"The  appellant  has  the  reputation  of  being  a  very 
efficient  operator.  That  firm  was  regarded  by  re- 
sponsible engineers  on  this  job  as  having  performed 
the  work  of  completing  the  power  house  in  a  very 
efficient  manner.  It  is  found  that  at  the  time  the  tube 
shortage  was  discovered  the  appellant  altered  its  pro- 
posed method  of  operations  and  paced  its  work  so  as 
to  eliminate  actual  work  stoppages.  This  tends  to  give 
the  appearances  on  the  progress  chart  of  the  job  (Ex- 
hibit B)  that  delays  in  the  delivery  of  the  tubes  and 
delays  caused  by  misfit  headers  might  not  have  been 
the  sole  reasons  why  the  work  was  not  completed  in 
one  hundred  twenty  days.  However  the  appellant  very 
probably  would  have  completed  the  work  within  one 
hundred  twenty  days  had  all  necessary  materials  been 
on  the  job." 


31 


In  reviewing  the  question  of  damages,  we  wonder  if 
it  has  occurred  to  the  Court  that  appellant  furnished  to  the 
Trial  Court,  aside  from  the  testimony  of  its  own  employees, 
the  testimony  of  witnesses  who  have  absolutely  no  connec- 
tion with  or  obligation  to  the  appellant.  Consider  this 
chart: 


fo.  Name  of  Witness 
Frank  V.  Wedlick 

Col.  E.  E.  Taylor  U.  S.  Government 

Maj.  Homer  D.  Thomas  U.  S.  Government 
Delbert  C.  Smith  Hercules  Powder  Co. 

Eustice  C.  Clay  Hercules  Powder  Co. 

C.  Howard  Murphy         A-E-M 
Lawrence  J.  Neubauer  A-E-M 


Capacity  in  which 
Employer  of  Witness  Employed 

Cory-Joslin  &  Macnsons  Project  Manager 

Contracting  Officer 
Contracting  Officer 


Power  Division  Engineer 
Chief   Expediter 
Contract  Department 
Mechanical  Engineer 


Not  only  did  each  one  of  these  witnesses  testify  in 
favor  of  the  appellant  on  the  disputed  issues,  but  they  tes- 
tified, where  qualified,  on  the  matter  of  damages.  Yet 
counsel  for  the  appellee  developed  absolutely  no  testimony 
from  these  witnesses,  one  of  whom  was  employed  by  the 
appellee,  about  appellant's  efficiency,  or  about  the  question 
of  damages. 

Furthermore,  has  it  occurred  to  this  Court  that  the 
only  testimony  of  any  character  offered  in  opposition  to 
appellant's  claim  is  that  of  the  appellee  himself  who,  ac- 
cording to  his  testimony,  was  only  on  the  job  two  times 
during  the  entire  time  of  performance.  Let  us  compare 
the  time  of  performance  with  the  time  the  appellee  was 
on  the  job  as  disclosed  by  his  own  testimony: 
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Total  time  of  performance 159  days 

Time  spent  by  Joslin  on  the  job: 

First  time,  August,  1944   (R.  712) 14  days 

Second  time,  December,   1944   (R.  713) 

7   to   14  days 

He  never  talked  to  Borst  from  the  day  performance  com- 
menced until  the  day  performance  was  completed.  (R. 
713,  714)  Appellee's  opportunity  for  observation,  to  say 
the  least,  was  rather  limited.  Not  much  weight  should 
be  given  his  testimony  as  against  the  testimony  of  the 
seven  non-interested  witnesses  named  above.  Our  view 
is  that  the  testimony  on  all  issues  was  overwhelmingly 
in  favor  of  the  appellant. 

B.     Principal  question  at  issue  —  Measure  of  damages. 

This  brings  us  to  the  principal  question  at  issue,  to-wit: 
How  much  was  appellant  damaged?  The  determination 
of  the  amount  of  damages  in  this  case,  taken  as  a  whole, 
at  first  appears  to  be  a  complex  problem.  The  Trial 
Court's  Finding  of  Fact  No.  30  declares  that  it  is  a  dif- 
ficult question  to  determine  (R.  103).  However,  by 
breaking  up  the  elements  of  the  damages  into  their  com- 
ponent parts  it  is  not  difficult  of  accurate  computation. 
The  proof  submitted  five  distinct  items  of  damage,  to- 
wit: 

Item  1:   Extra  cost  of  equipment  rental $  2,255.50 

Item  2:   Extra   cost  of  Supervisory   per- 
sonnel   (except  Borst) 8,267.53 

Item  3:   Extra  cost  of  90  days  additional 

time  and  expense  —  Borst 2,542.31 

Item  4:   Home  Office  Overhead 6,649.82 

Item  5:   Loss  in  Efficiency 14,611.72 

TOTAL  DAMAGES $34,326.88 

See  Ex.  65,  R.  267  to  330. 
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The  general  rule  is  that  a  contractor  may  recover 
damages  incurred  by  reason  of  delay.  The  measure  of 
damages  occasioned  by  delay  constituting  a  breach  of  the 
contract  includes  all  expenses  and  costs  incurred  hy  rea- 
son of  delay.  The  court  in  Phoenix  Bridge  Co.  v.  United 
States,  85  Ct.  Cls.  603,  1.  c.  628,  said  that: 

"It  is  well  settled  that  where  a  contractor  is  de- 
layed by  the  Government  in  the  prosecution  of  work 
under  a  contract  he  is  entitled  to  recover  as  damages 
the  expenses  incurred  by  reason  of  such  delay  which 
would  not  otherwise  have  been  necessarily  incurred." 

In  Rust  Engineering  Co.  v.  U.  S.,  86  Ct.  Cls.  461,  re- 
covery was  allowed  for  extra  costs  incurred  by  reason  of 
delay  by  the  Government,  hut  recovery  urns  limited  to 
costs  incurred  without  profit.  Please  read  at  1.  c.  466, 
468,  Findings  of  Fact  7  and  8.    At  1.  c.  476: 

"The  decisions  are  uniform  that  a  contractor  may 
recover  damages  and  extra  costs  directly  attribut- 
able to  and  occasioned  by  delays  caused  by  the  de- 
fendant by  reason  of  conditions  encountered  ma- 
terially differing  from  those  specified  and  contem- 
plated by  the  drawings  and  specifications.  The  pres- 
ent claim  comes  within  this  rule." 

The  Court  will  observe  that  it  was  necessary  for  ap- 
pellant to  establish  that  the  delays  encountered  were  not 
merely  the  usual  delays  that  are  ordinarily  encountered 
in  the  performance  of  any  contract  of  this  character,  but 
that  they  were  unreasonable  delays.  This  fact  was  estab- 
lished (R.  202,  203). 

Before  we  enter  into  a  discussion  of  each  element  of 
damages,  the  Court  should  bear  in  mind  that  appellee 
knew  within  less  than  a  month  after  performance  com- 
menced that  there  would  be  a  delay  of  approximately  42 
days,  and  that  damages  would  be  claimed  in  the  amount 
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of  $41,382.00.  This  is  so  because  when  appellant  learned 
of  the  material  shortages,  it  wrote  a  letter  to  the  appellee 
on  August  3,  1944  (Ex.  8,  R.  91)  giving  notice  that  the 
delay  in  furnishing  materials  would  delay  final  comple- 
tion 42  days,  and  requested  an  addition  to  the  contract 
price  as  follows: 

Increase  in  actual  costs   (itemized) $34,343.00 

SSOA  Builder's  Risk  bond 1,888.00 

Margin   1 5  % 5,151.00 

Total   requested  increase  in  contract  price $41,382.00 

For  full  details  of  this  letter  see  Ex.  7. 

Appellee  not  only  knew  that  appellant  estimated  that 
the  extra  cost  on  account  of  this  delay  would  be  $34,- 
343.00,  {supra)  but  he  knew  that  a  claim  for  damages 
would  be  submitted  because  of  the  delay.  Appellee  even 
attempted  to  get  the  A-E-M  to  cancel  the  contract  with 
appellant  and  award  it  to  him,  the  appellee.  See  appel- 
lee's letter  to  the  A-E-M  of  August  12  (Ex.  lOA,  R.  719), 
which  reads: 

"We  note  in  our  files  the  request  of  the  Power 
Service  Corporation  for  additional  fee  in  the  amount 
of  $41,382.00  claim  for  delays  because  of  material 
shortages.  It  is  the  belief  of  the  writer  that  material 
shortages  will  develop  throughout  the  life  of  the 
Power  Service  Corporation's  contract,  and  these 
shortages  will  remain  a  constant  source  of  contro- 
versy of  claims  filed  by  the  Power  Service  Corpora- 
tion. 

"We  believe  that  it  would  be  to  the  benefit  of  the 
Government  and  all  parties  concerned  if  legal  steps 
were  taken  to  compensate  the  Power  Service  Cor- 
poration for  costs  expended,  together  with  a  reason- 
able profit  allowable  by  the  Government,  and  cancel 
their  contract,  and  complete  Power  House  No.  1  with 
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our  own  forces.  By  so  doing  we  will  avoid  possible 
future  claims  and  litigation  that  might  develop 
should  this  contract  remain  in  force." 

Furthermore,  the  Court  should  bear  in  mind  that 
when  the  appellant  originally  submitted  its  claim  for 
damages  on  account  of  this  delay,  through  administrative 
channels,  it  expressly  eliminated  certain  elements  of 
damages  (Ex.  29,  R.  212)  and  asked  only  for  the  sum  of 
$9,323.02  (later  this  was  increased  to  $10,008.70,  Ex.  35). 
However,  when  administrative  relief  was  denied  and 
when  the  appellee  refused  to  pay  any  damages,  the  ap- 
pellant filed  this  suit  in  which  it  now  asks  that  its  full 
legal  damages  be  awarded. 

Now  let  us  consider  each  item  of  damage  separately. 

Item  1:  Extra  cost  of  eqwipTnent  rental,  $2,255.50. 
This  element  of  damages  is  properly  allowable  under  the 
decision  of  Brand  Investment  Co.  v.  U.  S.,  58  F.  Supp.  749. 
Because  of  the  Government's  stop  order,  plaintiff  in- 
curred the  following  expenses  or  damages: 

Pay-roll  expenses  of  superintendent,  assistant 
superintendent,  stenographers,  watchman, 
and  common  labor  and  caring  for  premises.— $1,554.99 

Rent  of  office  and  purchase  of  materials  and 
supplies  to  protect  the  premises  during 
the  period  of  the  stop  order 356.95 

Expenses   in   connection   with   resumption   of 

operations    182.70 

Rental  value  of  equipment,  discounted  be- 
cause of   nonuse 2,915.75 

Main   office  overhead 1,071.47 

Workmen's  compensation,  public  liability  and 

damage  insurance 132.76 

Total  $6,215.62 


36 

At  1.  c.  751  we  find: 

"The  remaining  questions  in  the  case  have  to  do 
with  some  items  of  alleged  damages.  The  plaintiff 
asks  for  a  part  of  the  cost  of  maintaining  its  main 
office  during  the  period  of  the  delay,  proportionate  to 
the  relation  which  this  contract  bore  to  the  total 
amount  of  all  of  its  then  current  contracts,  plus  a 
large  additional  amount  to  compensate  for  the  fact 
that  its  executives  devoted  more  than  a  proportionate 
part  of  their  time  to  attempts  to  get  the  New  Castle 
job  under  way  again  during  the  period  of  the  stop 
order.  The  Government  urges  that  nothing  should 
be  allowed  for  main  office  expenses,  since  it  goes  on 
regardless  of  what  is  happening  on  any  or  all  of  the 
contractor's  jobs. 

"We  are  allowing  the  plaintiff  a  proportionate  part 
of  its  main  office  overhead.  While  such  an  element 
of  damage  can  never  be  proved  with  mathematical 
precision,  it  is  standard  accounting  practice  to  attribute 
main  office  expense  to  various  company  operations  on 
some  fair  basis  and  we  follow  that  practice.  While  it 
is  probable  that  the  plaintiff's  executives  did  devote 
more  than  a  proportionate  part  of  their  time  to  the 
New  Castle  job  during  the  period  of  the  stoppage,  the 
amount  of  the  excess  has  not  been  proved  with  meas- 
urable definiteness. 

"The  other  disputed  element  of  damage  is  the 
rental  value  of  machines  and  equipment  which  the 
plaintiff  had  on  the  job,  and  which  were  necessarily 
kept  idle  during  the  period  of  the  stop  order.  The 
plaintiff  proved  that  machines  of  this  type  had  a  cer- 
tain rental  value.  The  Government  urges  that  the 
plaintiff  was  not  in  the  business  of  renting  machines 
to  others;  that  it  would,  probably,  not  have  rented 
them  even  if  they  had  not  been  tied  up  on  this  job  by 
the  indefiniteness  of  the  duration  of  the  stop  order; 
that  it  has  not  shown  that  it  had  any  other  job  on 
which  it  could  have  used  them  itself  if  they  had  not 
been  tied  to  this  job. 
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"We  think  that  the  plaintiff  is  entitled  to  recover 
on  this  item  of  its  claim.  We  do  not  allow  the  full 
amount  of  the  rental  value,  since  we  recognize  that, 
if  rented  the  machines  would  have  suffered  wear  and 
tear  which  they  did  not  suffer  while  idle  on  this  job. 
But  when  the  Government,  in  breach  of  its  contract, 
in  effect  condemns  a  contractor's  valuable  and  use- 
ful machines  to  a  period  of  idleness  and  uselessness, 
we  think  that  it  should  make  compensation  compar- 
able to  what  would  be  required  if  it  took  the  machines 
for  use  for  a  temporary  period,  but  did  not  in  fact  use 
them.  As  a  jury  verdict,  we  allow  the  proved  rental 
value,  discounted  by  one-half  because  of  the  absence 
of  actual  use  with  its  resulting  wear  and  tear.  We 
think  that  the  contrary  view  expressed  by  the  court 
in  Phoenix  Bridge  Company  v.  United  States,  85  Ct. 
CI.  603,  631,  should  not  be  followed." 

The  courts  of  California  allow  damages  on  this  item. 
Milovich  v.  Los  Angeles,  108  P.  2d  960,  966-7. 

Appellant's  testimony  on  this  item  of  damages  appears 
at  pp.  267,  275  of  the  Record  and  in  Exhibit  65,  item  1. 
It  was  necessary  that  all  of  this  equipment  remain  on  the 
job  during  the  period  appellant  was  delayed — to-wit,  39 
days.  (R.  274).  It  was  used  during  this  period.  (R.  274). 
The  prices  were  reasonable  (R.  273)  and  were  in  line 
with  OPA  Regulations  (MPR  134,  Ex.  70,  R.  398)  of  which 
the  Court  will  take  judicial  notice.  (R.  271).  Invoices 
showing  the  actual  payment  of  each  separate  item  of  dam- 
age were  offered  in  evidence.  Exs.  32-1,  32-2,  and  32-3. 
(R.  274)  Frankly,  we  do  not  believe  that  under  the  evi- 
dence and  the  law,  any  part  of  this  item  of  damage  can 
be  seriously  questioned.  It  had  never  been  questioned 
prior  to  the  trial.  We  believe  the  record  entitles  appel- 
lant to  recover  on  this  item $2,255.50 
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Item  2:  Extra  cost  of  supervisory  personnel  {ex- 
cept Borst)  $8,267.53.  In  McCloskey  v.  U.  S.,  66  Ct.  CI. 
105,  at  1.  c.  128: 

"It  is  insisted  that  the  plaintiff  could  not  go  on 
with  the  contract  when  it  found  that  defendant  would 
not  prepare  the  site  within  the  time  agreed  upon  and 
thereafter  bring  suit  for  damages,  but  we  know  of  no 
such  rule.  It  may  be  that  plaintiff  could  have  elected 
to  cancel  or  abandon  the  contract,  but  it  also  had  the 
right  to  perform  its  part  of  the  contract  and  claim 
damages  for  the  defendant's  failure  on  its  part,  pro- 
vided, of  course,  there  was  no  acquiescence  in  this 
failure  on  the  part  of  the  plaintiff,  and  the  evidence 
shows  abundantly  that  this  did  not  occur. 

''Crook  Co.  V.  United  States,  59  C.  Cls.  593,  is  cited 
as  supporting  the  contention  of  the  defendant  on 
this  point.  Some  of  the  language  in  the  opinion,  as 
quoted  in  the  brief  of  counsel  for  defendant,  standing 
by  itself,  might  justify  such  an  inference,  but  when 
the  case  was  appealed  to  the  Supreme  Court  (270  U.  S. 
4)  neither  this  language  nor  anything  with  the  same 
meaning  is  repeated  in  the  opinion.  The  case  was 
affirmed,  but  it  was  on  the  ground  of  peculiar  provi- 
sions in  the  contract.  This  court  and  the  Supreme 
Court  have  repeatedly  held  that  a  contractor  may  re- 
cover the  damages  he  has  incurred  by  reason  of  delay 
wrongfully  caused  by  the  Government.  See  Crook 
Co.  V.  United  States,  59  C.  Cls.  348;  Goldstone  v. 
United  States,  61  C.  Cls.  401,  and  cases  cited. 

"The  evidence  on  the  whole  may  be  summed  up 
by  saying  that  the  agents  acting  for  the  Government 
paid  no  attention  to  the  verbal  contract  to  have  the 
site  cleared  on  July  1,  1919,  and  were  careless  as  to 
the  performance  of  the  provisions  of  the  written  con- 
tract with  reference  to  how  the  site  should  be  cleared. 

"Having  found  that  the  defendant  was  responsible 
for  the  delay  in  clearing  the  site  and  the  failure  to 
clear  in  the  manner  required  by  the  contract,  it  be- 
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comes  necessary  to  determine  the  amount  that  plain- 
tiff was  damaged  thereby.  *  *  * 

"The  evidence  shows  that  if  the  site  had  been 
properly  cleared  at  the  time  agreed  upon,  the  contract 
could  have  been  completed  within  the  estimates  placed 
on  the  several  branches  thereof  by  the  plaintiff  at  the 
time  the  bid  was  made.  This  was  proved  in  many 
cases  by  the  actual  offers  of  subcontractors  who  in 
some  instances  made  a  bid  of  an  amount  less  than  that 
fixed  by  plaintiff  in  the  estimates.  The  damage  or  loss 
of  the  plaintiff  was  what  he  was  compelled  to  pay 
over  and  above  the  cost  and  expense  which  would  have 
been  incurred  had  he  been  able  to  commence  and  pro- 
ceed with  the  work  in  regular  order  upon  a  site  pre- 
pared in  the  manner  specified  in  the  contract  and 
ready  at  the  date  agreed  upon.  The  total  amount  to 
be  recovered  by  plaintiff  will  include  not  only  the 
extra  amount  paid  for  work  and  material,  but  also  the 
amount  deducted  from  the  contract  price  by  defend- 
ant in  making  payment  on  account  of  damages  for 
delay;  the  amount  of  the  judgment  obtained  against 
plaintiff  by  the  Special  Service  Flooring  Corporation 
for  delay  caused  by  reason  of  the  failure  to  furnish 
heat  which  the  defendant  had  agreed  to  supply;  for 
additional  premium  on  the  bond;  additional  payment 
for  liability  insurance;  the  additional  amount  paid  for 
overhead  and  superintendents;  and  the  cost  of  the  over- 
seer furnished  by  the  bonding  company,  which  by  its 
contract  with  that  company  the  plaintiff  was  obliged 
to  pay;  but  the  plaintiff  will  not  be  allowed  anything 
for  profit  which  it  might  have  made  as  that  sum  was 
included  in  the  contract  price  which,  under  the  judg- 
ment to  be  rendered  herein,  it  will  receive  together 
with  the  damages  caused  by  delay." 

The  testimony  on  this  item  of  damages  may  be  found 
in  the  Record  at  pages  274,  279,  and  in  Ex.  65,  item  2. 
Exhibit  65  is  more  or  less  self-explanatory.  This  item  of 
damage  represents  extra  expense  incurred  by  appellant 
during  the  39 -day  period  to  keep  the  supervisory  per- 
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sonnel  on  the  job.  These  employees  were  entirely  separate 
and  independent  of  the  appellant's  labor  organization.  (R. 
276).  They  were  required  to  be  on  the  job  during  the 
entire  period  of  time.  (R.  276).  Wages,  actually  paid,  to- 
gether with  Social  Security  taxes  and  expenses  that  were 
reimbursed  to  these  men,  amounted  to  $8,267.53.  This  was 
additional  expense  to  which  appellant  was  put  on  account 
of  the  39-day  delay  and  is  another  item  of  damage  as  to 
which  there  should  be  no  question  of  allowance  by  the 
Court.  Under  the  law  and  the  evidence  appellant  is  en- 
titled to,  and  the  Court  should  allow,  damages  on  this 
item   in  the  amount   of $8,267.53 

Item  3:  Extra  cost  of  90  days  additional  time  and  ex- 
penses of  Borst,  $2,542.31.  The  right  to  the  recovery  of 
this  element  of  damage  was  in  question  in  the  case  of 
Grand  Trunk  Western  R.  Co.  v.  Nelson,  116  F.  (2d)  823. 
See  citations  under  Item  4. 

The  testimony  on  this  item  of  damages  may  be  found  at 
pages  279,  284  of  the  Record,  and  in  Ex.  65,  item  3.  The 
damage  to  appellant  under  this  heading  was  real  and  sub- 
stantial. Borst  was  charged  with  the  entire  responsibility 
of  getting  and  performing  construction  contracts  of  a  highly 
specialized  type.  While  he  is  not  an  officer  of  the  cor- 
poration, he  has  the  responsibility  of  a  General  Manager. 
(R.  306,  307)  No  serious  effort  was  made  by  counsel  for 
the  appellee  to  eliminate  this  item  of  damage.  From  the 
record  it  appears  certain  that  had  it  not  been  for  the  delay 
in  securing  materials,  and  the  consequent  confusion  on  the 
Sunflower  Ordnance  contract,  Borst  would  not  have  been 
required  to  spend  159  days  on  this  contract.  On  account 
of  these  material  shortages  he  was  required  to  spend  90 
days  extra  time  on  the  job  —  time  which  otherwise  he 
could  have  devoted  to  other  business  activities  for  the  ap- 
pellant.    (R.  281,  282)    During  this  90-day  period  the  ap- 
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pellant  was  required  to  pay  him  his  salary  and  expenses 
for  work  that  otherwise  would  not  have  been  necessary. 
Instead,  if  there  had  been  no  delay,  Borst  could  have  spent 
that  90  days  in  productive  work  for  the  appellant  at  its 
home  office.  This  item  of  damages  is  clear  and  was  estab- 
lished with  certainty.  See  the  computation  in  Ex.  65,  Item 
3.    This  item  should  be  allowed  in  the  amount  of  .—$2,542.31 

Item  4.  Home  Office  Overhead,  $6,649.82.  In  Grand 
Trunk  Western  R.  Co.  v.  W.  H.  Nelson  Co.,  116  F.  2d  823, 
at  1.  c.  838: 

"Appellee  claimed  $47,090.89  as  overhead  expenses 
in  its  schedule  of  losses  which  was  submitted  to  the 
jury.  Appellant  insists  that  this  item  was  not  a  proper 
element  to  be  considered  in  measuring  damages.  Sal- 
aries of  appellee's  executive  officers  made  up  approx- 
imately one-half  of  the  item,  and  there  was  included 
in  it  $8,500  for  entertainment  of  prospective  customers, 
$2,541.95  for  maintaining  a  storage  yard  at  Chilli- 
cothe,  Ohio,  $8,536.93  for  traveling  expenses  and 
$5,605.05  under  the  heading  'sundries.' 

"In  computing  damages  for  breach  of  a  construc- 
tion contract,  overhead  expenses  may  be  considered. 
These  are  not  definable  with  precision  but  may  be 
said  to  include  broadly,  the  continuous  expenses  of  the 
business,  irrespective  of  the  outlay  on  a  particular  con- 
tract. McCloskey  v.  United  States,  66  Ct.  CI.  105; 
State  of  Indiana  v.  Feigle,  204  Ind.  438,  178  N.  E.  435. 
The  jury  was  not  required  to  view  appellee's  loss  as 
totally  separate  and  apart  from  its  general  work. 
When  the  present  delay  resulted,  a  part  of  the  general 
expenses  of  appellee's  business  was  incurred  in  the 
supervision  of  the  employees  and  the  maintenance  of 
the  machinery  and  equipment  on  the  job  here  in  ques- 
tion and  also  to  the  injunction  suits  which  produced 
the  delay. 

"The  propriety  and  business  necessity  of  the  item- 
ized charges  in  the  account  were  sharply  disputed  and 


42 

under  the  charge  of  the  court,  the  jury  were  instructed 
to  allocate  to  this  job  only  a  fair  and  reasonable  amount 
of  appellee's  overhead,  considering  the  supervision  re- 
quired and  the  proportionate  amount  of  time  and  at- 
tention given. 

"Overhead  was  one  of  the  consequential  expenses 
which  the  parties  must  have  had  in  mind  when  the 
contract  was  entered  into.  This  issue  was  submitted 
to  the  jury  under  a  proper  instruction.  Appellant  does 
not  dispute  the  charge  for  material  and  supplies  and 
labor." 

Stewart  v.  U.  S.,  63  F.  Supp.  653,  is  a  recent  construc- 
tion delay  case  in  point,  in  which  substantial  damages 
were  allowed.  The  method  of  determining  damages  on 
the  item  of  home  office  overhead  was  the  same  as  that  used 
by  appellant  in  this  case.  It  received  the  Court's  approval. 
At  1.  c.  656: 

"Its  home  office  overhead  for  the  seven  months  is 
not  shown.  Plaintiff,  however,  did  show  its  home 
office  overhead  for  the  12  months'  period  beginning 
April  1,  1935,  and  ending  March  31,  1936,  and  it  is  fair 
to  assume  that  for  the  last  seven  months  of  this  period 
its  overhead  would  be  7/12ths  thereof.  This  amounts 
to  $20,196.79. 

"This  is  the  proportion  of  the  total  home  office 
expense  which  the  amount  spent  on  this  contract  dur- 
ing the  seven  months  period  bears  to  the  amount  spent 
on  all  contracts  during  the  same  period." 

The  testimony  on  this  item  of  damages  may  be  found 
at  pages  284,  310  of  the  Record,  and  in  Ex.  65,  Item  4.  The 
method  pursued  by  appellant  in  establishing  the  amount  of 
damages  under  this  heading  is  recognized  by  business  firms 
and  by  accounting  firms.  (See  the  testimony  of  Account- 
ant Benson  at  pages  392  to  396  of  the  Record.)  It  is  rec- 
ognized by  the  decisions  of  the  courts,  of  which  the  Grand 
Trunk  and  Stewart  cases,  supra,  are  examples.    The  facts 
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are  established  so  clearly  by  the  testimony  of  Mr.  Borst, 
and  under  the  heading  of  Item  4,  Ex.  65,  that  there  cannot 
be  any  serious  question  about  the  amount  allowable  under 
this  heading.  An  allocation,  using  "contract  price"  as  the 
basis,  is  recognized  as  fair,  but  we  did  not  confine  ourselves 
to  an  allocation  on  this  basis  alone.  An  allocation,  using 
"average  number  of  employees"  (which,  of  course,  is  the 
same  as  a  "man  hours  basis")  as  the  basis,  is  also  recog- 
nized as  fair,  but  we  did  not  confine  ourselves  to  an  allo- 
cation on  this  basis.  Instead,  we  combined  these  two  bases 
and  took  the  average  percentage  to  arrive  at  the  amount  of 
overhead  which  should  be  allocated  to  or  against  the  Sun- 
flower Ordnance  contract. 

One  of  the  factors  in  the  formula  used  under  Item  4 
of  Ex.  65  is  the  amount  of  overhead,  $75,316.58,  the  correct- 
ness of  which  cannot  be  successfully  questioned.  Mr.  Borst 
testified  that  this  was  the  correct  amount.  (R.  291).  The 
Treasurer  testified  this  was  the  correct  amount.  (R.  359). 
Attached  to  the  deposition  of  Mr,  Gaffney,  Treasurer  of 
appellant  corporation,  and  designated  as  "Exhibit  A," 
there  is  an  audit  by  a  firm  of  accountants.  Black,  Hanson 
&  Company,  showing  the  overhead  to  be  this  amount.  (R. 
361,  362)  Appellant  also  offered  to  substantiate  this 
amount  by  introducing  a  sworn  copy  of  the  appellant's  in- 
come tax  return  for  the  calendar  year  1944.  (Ex.  67). 
When  an  objection  was  made  to  the  exhibit,  the  record 
shows  at  389  as  follows: 

"THE  COURT:  You  have  the  testimony  here.  I 
don't  see  that  the  tax  statement  would  help  the  Court 
any." 

Another  factor  used  in  the  formula  is  the  "time  ele- 
ment" of  39  days,  or  1.3  months.  The  record  establishes 
beyond  any  reasonable  question  that  there  was  an  actual 
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delay  of  39  days,  and  that  this  delay  was  caused  by  ap- 
pellee's failure  to  furnish  the  materials  when  needed  for 
installation.  The  Accountant,  Benson,  at  R.  393,  394, 
using  the  same  facts  as  a  hypothesis  upon  which  to  base 
his  opinion,  testified  that  it  is  considered  sound  accounting 
practice  to  use  the  average  number  of  employees  on  the 
various  jobs  of  a  construction  contract  in  allocating  over- 
head to  a  particular  contract.  He  testified  that  the  amount 
of  overhead  would  be  $6,452.52.  (R.  396)  The  small  differ- 
ence between  his  computation  of  damages  and  the  compu- 
tation submitted  by  witness  Borst  is  probably  accounted 
for  by  the  fact  that  the  Accountant  used  the  time  basis  as 
39/365  days,  while  Mr.  Borst  used,  in  lieu  of  39  days,  1.3 
months.  Appellant  considers  that  the  allowance  of  either 
amount  is  a  matter  of  discretion  with  the  Court.  We  feel, 
however,  that  the  damages  to  appellant  in  overhead  ex- 
penses, on  the  record,  amounted  to  not  less  than  the  sum 
of $6,649.82 

Item  5.  Loss  in  efficiency  —  increased  cost  of  labor, 
$14,611.72.  In  25  C.  J.  S.,  Damages,  Delay  in  Perform- 
ance —  Material  and  Labor  Costs,  at  page  575: 

"Where  a  party  has  been  delayed  by  the  other 
party  in  commencing  performance,  he  is  entitled  to 
recover  an  additional  amount  which  the  delay  has  com- 
pelled him  to  pay  for  materials  or  for  labor.  He  is 
also  entitled  to  recover  for  his  time  and  services  dur- 
ing the  period  of  delay,  and  the  value  of  the  services 
of  his  employees  and  equipment  during  the  time  of 
delay  in  the  business  in  which  they  were  then  en- 
gaged, diminished  by  the  compensation  actually  re- 
ceived by  them  for  their  services  performed  during 
the  same  period." 

In  Clarke  Const.  Co.  v.  United  States,  290  F.  192,  1.  c. 
193: 
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"Damages  claimed,  under  notice  filed,  with  the 
general  issue,  were  foreman's  wages,  interest  on 
money  retained  by  the  government,  loss  of  return  in- 
surance premiums  by  delayed  cancellation,  additional 
labor  cost,  additional  office  expense,  interest,  and 
depreciation  in  equipment.  That  losses  of  such  a  char- 
acter do  not  represent  profits,  and  are  not  speculative, 
as  claimed,  is  apparent.  Items,  many  of  them  identi- 
cal in  kind  with  those  here  claimed,  were  allowed  in 
Modern  Steel  Structural  Co.  v.  English  Const.  Co.,  129 
Wis.  31,  108  N.  W.  70.  See  9  Corpus  Juris,  p.  791,  par. 
133,  and  note.  It  is  urged,  as  against  the  additional  la- 
bor cost,  that  it  was  not  established,  because  the  witness 
said  he  'arrived  at  it  by  taking  into  consideration  what 
the  mill  work  actually  cost  him  to  install  it,  and  what 
he  estimated  it  would  cost  to  install  it.'  That  method 
is  unobjectionable.  Guerini  Stone  Co.  v.  Carlin,  240 
U.  S.  264,  280,  36  Sup.  Ct.  300,  600  L.  Ed.  636,  and 
cases  cited." 

Also,  please  see  Feigh  v.  U.  S.,  8  Ct.  CI.  319,  at  1.  c. 
323,  for  a  full  discussion  of  this  element  of  damages. 

Appellant's  testimony  on  this  point  may  be  found  as 
follows: 

Name  of  Witness  Pages  of  Record 

Borst  309-330 

Murphy  349-350 

Col.  Taylor  352-354 

Wedlick  356-357 

Nelson  376-382 

Hobbs  387-389 

This  item  of  damages,  in  our  opinion,  constitutes  the 
only  real  controversial  element  of  damages  in  the  claim, 
but  nevertheless  it  represents  a  real  and  substantial  loss 
suffered  by  the  appellant  in  the  performance  of  its  con- 
tract.    There  can  be  no  question  but  that  this  type  of 
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damage  is  allowed  in  "delay  cases."  The  Clarke  case, 
supra,  for  example,  in  plain  words  states  that  the  method 
used  by  appellant  in  this  case  is  unobjectionable.  It  cites 
a  Supreme  Court  case  as  authority  for  such  a  method.  The 
method  used,  and  approved  in  the  cited  authorities,  is  to 
ascertain  what  performance  actually  costs  and  estimate 
what  it  would  have  cost  if  there  had  been  no  delays,  and 
the  difference  is  the  damage  suffered  and  allowable  as 
damages.  A  large  chart,  received  in  evidence  as  Ex.  66, 
graphically  demonstrates  this  loss  of  efficiency. 

Counsel  for  appellant  respectfully  requests  the  Court 
to  frequently  refer  to  this  chart  while  considering  the 
evidence  on  this  element  of  damages.  The  testimony 
(R.  303,  330)  follows  this  chart. 

At  the  conclusion  of  the  contract,  on  December  19, 
the  labor  payroll  amounted  to  (R.  310)  ...$227,418.27 

On  November  10,  the  date  on  which  the 
contract  should  have  been  completed,  the 
payroll  amounted  to 181,467.26 


The  difference  is    (R.  310) $  45,951.01 

While  this  might  at  first  glance  appear  to  be  the  loss, 
we  concede  that  it  is  not  a  fair  method  of  approximating 
the  loss  because  if  the  contract  had  been  completed  with- 
in the  120  days,  that  is  by  November  10,  it  would  have 
been  necessary  to  employ  a  larger  number  of  employees 
than  was  actually  employed,  and  the  payroll  would  have 
been  greater  than  $181,467.26.  Witness  Borst  analyzed, 
described  and  approximated  appellant's  loss.  The  claim  is 
that  because  of  the  delays  there  was  an  increase  in  the 
cost  of  labor,  that  is  to  say,  the  cost  of  labor  to  perform 
the  contract  one  hundred  fifty-nine  days  was  greater 
than  the  cost  of  labor  would  have  been  if  performance 
could  have  been  accomplished  in  120  days.  Or,  another 
way  of  putting  it  is  to  say  there  was  a  loss  of  efficiency. 
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If  all  of  the  materials  would  have  been  available  at 
the  times  called  for  in  the  construction  schedule  (please 
refer  to  the  chart,  Ex,  66)  — 

The    first    boiler    could    have 

been  completed  in  100      units  of  time. 

The  second  boiler  could  have 

been  completed  in  90      units  of  time. 

The    third    boiler    could    have 

been  completed  in  Siy^  units  of  time. 

The     total     estimated    time 

would  have  been 277^  units  of  time. 

Actually,  however,  on  account 

of  delays  — 

The  first  boiler  required 105  units  of  time. 

The  second  boiler  required 105  units  of  time. 

The  third  boiler  required 105  units  of  time. 

The  total  actual  time  required  was-.315  units  of  time. 

Or,  putting  it  another  way,  as  shown  on  Ex.  65,  it 
looks  like  this: 

Operation  Units  normally    Units  actually    Loss  of 

required  required         Efficiency 

Boiler   #1  100  105  5     % 

Boiler    #2  90  105  15     % 

Boiler   #3  871/2  105  171/2% 

Total  loss  of  efficiency 37^/2% 

Average  loss  of  efficiency  per  boiler 

(1/3)  12^% 


There  is  real  merit  in  this  element  of  damages.  The 
claim  that  there  was  an  increase  in  the  costs  of  labor  is 
based  on  solid  ground.  Two  examples  in  our  profession 
will  make  appellant's  position  clear  to  the  Court. 
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Example  1.  Suppose  that  an  attorney  presents  a 
brief  to  a  trial  Court  purporting  to  cover  all  questions  in- 
volved in  a  case  that  has  been  tried.  Let  us  suppose 
that  after  the  Court  spends  a  few  days  on  the  brief  it 
finds  that  counsel  has  failed  to  brief  a  point  which  should 
have  been  covered,  and  that  the  Court  then  directs  the 
attorney  to  furnish  an  additional  brief;  that  the  addi- 
tional brief  reaches  the  Court  six  weeks  later.  In  the 
meantime  the  Court  may  have  tried  a  dozen  other  cases. 
When  the  Court  resumes  consideration  of  the  case,  it 
would  take  time  to  again  become  familiar  with  the  facts 
necessary  to  the  writing  of  the  opinion.  If  all  of  the  law 
had  been  furnished  in  the  first  brief  the  Court  would 
have  been  able  to  write  its  opinion  in  a  shorter  time  and 
with  much  less  work  in  the  library. 

Example  2.  Or,  let  us  take  any  complicated  case 
that  is  submitted  to  a  lawyer.  If  the  client  will  furnish 
all  of  the  facts  to  the  attorney  on  the  first  interview,  the 
attorney  can  write  his  brief  and  draw  his  petition  at  a 
minimum  expenditure  of  time  and  work.  But  if  the  client 
fails  to  furnish  the  needed  facts  and  the  attorney  must 
attempt  to  get  his  work  done  in  three  or  four  separate 
attempts,  it  takes  much  more  time  to  handle  the  case 
than  it  otherwise  would  have  taken.  I  am  sure  that  the 
members  of  this  Court  are  not  so  far  removed  from  the 
practice  of  law  as  to  fully  appreciate  the  point  that  is 
made  by  this  example. 

Ericsson  Co.  v.  U.  S.,  62  F.  Supp.  312,  is  directly  in 
point.  There  plaintiff  recovered  damages  in  a  construc- 
tion project  caused  by  defendant's  delay  in  furnishing  ap- 
proved shop  drawings.  Because  of  this  delay  plaintiff 
was  unable  to  follow  the  sequence  provided  in  the  "pro- 
duction schedule."     At  1.  c.  316: 
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"Most  of  the  delay  was  caused  by  the  failure 
of  the  architects  to  make  tentative  approvals  or  to 
submit  to  Washington  the  shop  drawings  approved 
by  them,  but  a  substantial  delay  occurred  in  the  ap- 
proval by  the  Housing  Division  at  Washington.  Had 
the  full  size  drawings  been  furnished  to  plaintiff  in 
time  to  submit  and  obtain  approval  of  shop  drawings 
in  the  ordinary  course,  the  finished  stone  would  have 
been  delivered  to  the  site  of  the  work  by  the  time 
the  first  floor  slabs  were  poured  and  plaintiff  was 
ready  to  proceed  with  the  first-story  walls.  Instead, 
the  delay  in  receiving  the  stone  delayed  laying  the 
brick  first-story  walls.  This,  in  turn,  delayed  the 
next  operation  in  the  sequence,  and  the  delay  con- 
tinued accordingly  into  each  of  the  classes  in  the 
planned  sequence  of  the  work. 

"Because  of  the  disruption  of  plaintiff's  planned 
operations  and  delay  in  the  early  units  of  the  planned 
sequence,  completion  of  the  entire  job  was  delayed. 
At  least  47  days  of  delay  in  completion  of  the  en- 
tire job  is  attributable  to  the  delay  of  the  defendant 
in  furnishing  full  size  detail  drawings  for  stone  work 
and  its  failure  to  cooperate  in  plaintiff's  efforts  to 
secure  approval  of  shop  drawings  in  the  absence  of 
full  size  drawings." 

So  it  is  with  the  appellant  in  this  case.  If  all  of  the 
materials  had  been  on  the  job  so  as  to  enable  appellant 
to  follow  its  normal  procedure,  the  work  could  have  been 
done  more  efficiently  and  more  economically.  At  great 
pains  witness  Borst  obtained  from  the  payrolls  the  actual 
cost  of  the  "repeat"  operations  on  the  three  boilers.  These 
records  show  that  the  actual  cost  was  $131,505.47.  (R. 
311).    In  his  explanation  of  Item  5,  Ex.  65,  Borst,  after 
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relating  the  facts,  expressed  the  opinion  that  this  sum 
was  121/^%  in  excess  of  normal  cost.  (R.  327).  In  other 
words,  it  represented  112^2%  of  normal  cost  and  that  the 
normal  cost,  or  100%,  would  have  amounted  to  only 
$116,893.75.  (R.  328).  The  difference  between  the  actual 
cost  and  the  normal  cost  is  $14,611.72  which  represents  a 
definite  and  certain  loss  suffered  by  appellant  on  account 
of  the  appellee's  delay  in  furnishing  materials. 

Appellee  attempts  to  refute  appellant's  theory  of  an 
increase  in  labor  costs  by  showing  (R.  674,  678)  that  in 
appellant's  estimate  of  the  costs  it  specifically  quoted  to 
the  appellee  that  the  cost  of  erecting  the  respective 
boilers  would  be: 

Boiler  #1  $32,800.00 

Boiler  #2  32,800.00 

Boiler  #3  33,400.00 

But  the  "cost  to  the  appellee,"  or  the  charge  against  the 
appellee,  and  the  "cost  of  performance  by  the  appellant" 
are  two  different  things.  For  example,  if  a  lawyer  were 
offered  three  cases  like  the  present  one,  by  three  sepa- 
rate clients,  the  fee  in  each  instance  would  probably  be 
the  same,  although  it  would  be  much  easier  to  try  the  sec- 
ond and  third  cases  than  it  would  to  try  the  first  case. 
The  time  and  labor  on  the  second  and  third  cases  would 
be  considerably  less,  at  least  so  far  as  the  library  work 
is  concerned,  but  the  fee  would  be  the  same  and  the 
profit  (excess  of  contract  price  over  cost  of  performance) 
would  be  greater. 
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CONCLUSION. 

In  conclusion,  the  five  elements  of  damages  are  as 
follows: 

Item  1:   Extra  cost  of  equipment  rental $  2,255.50 

Item  2:  Extra  cost  of  Supervisory  per- 
sonnel   (except  Borst) 8,267.53 

Item  3:   Extra  cost  of  90  days  additional 

time  and  expenses  —  Borst 2,542.31 

Item  4:   Home  Office   Overhead 6,649.82 

Item  5:  Loss  in  Efficiency 14,611.72 


Total  damages $34,326.88 

We  submit  that  the  Trial  Court's  determination  of 
the  damages  is  not  supported  by  any  substantial  evi- 
dence, and  that  it  failed  to  follow  any  recognized  method 
of  measuring  appellant's  damages.  The  decision  below 
should  be  reversed  and  the  cause  remanded  with  instruc- 
tions to  enter  judgment  for  damages  in  the  amount  estab- 
lished by  the  evidence.  We  believe  that  amount  to  be 
$34,326.88. 

Respectfully  submitted, 

Lancie  L.  Watts, 

Attorney  for  Appellant. 

Dated  October  25,  1948. 
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BRIEF  FOR  APPELLEE. 


BRIEF  OUTLINE  OP  CASE. 
A  contract  between  the  United  States  Government 
was  entered  into  in  the  Spring  or  Summer  of  1942 
with  Wm.  S.  Lazier,  Inc.-Broderick  and  Gordon,  here- 
inafter called  the  Architect  Engineer  Manager,  which 
for  brevity  is  called  "A-E-M",  to  construct  an  ord- 
nance works  near  Eudora,  being  located  in  Johnson 
County,  Kansas,  and  called  the  Simflower  Ordnance 
Works.  The  A-E^M  was  the  general  contractor  and  the 
entire  project  (of  which  Power  House  No.  1  was  only 
a  small  part)  covered  approximately  12,000  acres. 

There  were  numerous  subcontractors  handling  dif- 
ferent phases  of  the  work;  one  of  these  was  W,  E, 


Joslin,  an  individual,  doing  business  as  Cory-Joslin 
and  Macnsons,  and  whose  subcontract  covered  for  the 
most  part  the  plumbing,  heating  and  ventilating  of  the 
entire  project. 

The  plans  called  for  three  power  houses  which  were 
numbered  1,  2  and  3. 

During  the  course  of  the  project.  Power  Houses  Nos. 
2  and  3  were  constructed  and  in  operation;  Power 
House  No.  1  had  progressed  to  a  point  where  the  out- 
side building  had  been  erected  and  a  part  of  the  equip- 
ment for  the  power  house  actually  installed,  when 
Washington  issued  a  Directive  to  cease  all  operations 
on  Power  House  No.  1.  (The  progress  of  the  war  by 
this  time  had  reached  a  point  where  Washington 
deemed  Power  House  No.  1  unnecessary.)  However, 
most  of  the  material  for  Power  House  No.  1  had  been 
ordered  and  most  of  it  had  been  delivered  to  the  site 
for  assembling  and  installation. 

The  Hercules  Powder  Company  was  to  be  the  oper- 
ator of  the  project  when  completed  and  at  all  times 
during  the  course  of  construction  supervised  and 
helped  with  the  overall  construction  of  the  Sunflower 
Ordnance  Works. 

Hercules  had  procured  from  various  sources  most 
of  the  materials,  if  not  all,  for  the  power  house. 

For  a  period  of  approximately  9  or  10  months,  no 

further  work  was  done  on  Power  House  No.  1.  | 
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Each  of  the  power  houses  was  contained  in  a  sep-! 
arate  building  and  Power  House  No.  1  was  in  a  build- 


ing  possibly  200x200  ft.  in  extent,  and  when  completed 
was  to  contain  three  boilers. 

Suddenly  the  war  in  Europe  took  a  turn  for  the 
worse  and  explosives  on  hand  and  those  in  the  course 
of  production  were  not  meeting  war  requirements. 
Orders  from  Washington  were  issued  to  immediately 
complete  Power  House  No.  1. 

As  the  work  of  completing  Power  House  No.  1  was 
more  nearly  in  line  with  the  knowledge  and  experience 
of  W.  E.  Joslin,  as  compared  with  other  subcontractors 
on  the  project,  he  was  directed  to  enter  into  a  sub- 
contract for  the  purpose  of  having  the  erection  of  the 
boilers  in  Power  House  No.  1  completed. 

Specifications  were  prepared  and  bids  were  solicited. 
Power  Service  Corporation  (hereinafter  called  PSC) 
was  awarded  the  lump  sum  contract  for  $448,000. 

After  PSC  had  eliminated  the  other  bidders,  that 
company  raised  objections  to  signing  the  formal  con- 
tract which  was  presented  to  them  on  the  11th  day  of 
July,  1944,  and  it  was  not  formally  signed  by  it  until 
on  or  about  the  7th  day  of  September,  1944.  However, 
it  continued  to  operate  under  the  contract  from  the 
time  of  its  award  to  completion. 

During  the  interval,  PSC  wanted  changes  made  in 
the  contract  to  permit  it  extra  compensation  should  the 
time  of  completion  be  delayed,  on  the  ground  that  cer- 
tain materials  that  the  PSC  claimed  were  supposed 
to  be  at  the  site  were  not  there. 

There  was  finally  added  to  the  contract  the  follow- 
ing clause: 


''This  contract  is  signed  and  executed  by  the 
Power  Service  Corporation  without  any  intent  on 
the  part  of  the  corporation  to  abandon  or  waive 
any  right  which  it  may  have  to  submit,  prove,  and 
collect  damages  by  reason  of  the  late  delivery  of 
materials,  notwithstanding  the  provisions  of  Par. 
1-05,  of  the  specifications."    (Italics  ours.) 

Before  bids  were  received,  each  prospective  bidder 
was  required  and  given  approximately  three  weeks' 
time  to  look  over  all  of  the  available  materials.  PSC 
only  spent  parts  of  two  days  in  viewing  this  material. 

After  the  contract  had  been  made  but  before 
formally  signed,  PSC  claimed  it  discovered  that  cer- 
tain water  wall  tubes  and  water  wall  headers  were  not 
at  the  site  and  had  to  be  requisitioned  for  through 
Joslin.  It  is  a  fact  that  these  water  wall  tubes  and 
headers  were  not  on  the  site;  however,  PSC  admitted 
that  these  were  expeditiously  delivered,  and  as  soon 
as  possible  by  Joslin  after  requisitions  were  issued  by 
PSC  for  them.  PSC  claims  that  the  delay  in  having 
these  materials  furnished  delayed  the  completion  of 
the  contract  for  39  days. 

PSC  contended  at  the  trial  that  the  Par.  5-04,  sub- 
par.  C,  in  the  specifications  which  reads  as  follows: 
** Nearly  all  of  the  materials  required  for  the  work  has 
been  stored  in  Power  House  No.  1  or  in  warehouses 
adjacent  thereto*',  actually  implied  that  the  water 
wall  tubes  and  headers  were  on  the  site;  that  PSC 
was  led  to  believe  that  such  materials  were  there  {not 
hy  Joslin,  hotvever)  ;  that  Joslin  believed  they  were 
there,  and  that  tliercfore  a  mutual  mistake  of  fact 


occurred  which  by  reason  of  the  clause  added  to  the 

contract  (Page  ,  line  )  entitled  PSC  to  collect 

damages  either  on  the  contract  or  that  the  contract 
should  be  reformed  and  on  the  reformed  contract  PSC 
was  entitled  to  damages. 

The  trial  Court  fomid  that  there  was  no  mutual  mis- 
take, or  any  mistake,  that  the  contract  should  not  be 
reformed  but  that  under  the  ''clause"  added  to  the 
contract  PSC  was  entitled  to  collect  certain  damages 
for  the  said  tubes  and  headers  not  being  on  the  site, 
in  the  sum  of  $3,753.15. 

As  a  matter  of  fact,  W.  E.  Joslin  had  no  knowledge 
of  just  what  shortages  in  materials  there  were  and 
was  under  no  obligation  or  duty  to  have  such  knowl- 
edge, and  the  contract  was  purposely  worded  ''Nearly 
all  and  etc."  to  cover  any  shortages  that  might  de- 
velop. It  was  just  common  sense  to  beheve  that  some 
shortages  would  develop  under  the  situation. 

In  the  very  nature  of  the  operations  of  a  project 
as  big  as  Sunflower,  and  in  the  desire  to  keep  down 
unnecessary  costs,  it  was  natural  that  when  the  Direc- 
tive to  stop  further  work  and  cancel  all  outstanding 
orders  not  yet  delivered  or  in  transit  on  Power  House 
No.  1  was  received,  and  an  indication  that  Power 
Houses  No.  1  would  not  be  needed,  that  some  of  the 
materials  that  had  been  delivered  for  that  power  house 
unquestionably  were  diverted  to  other  and  more  ur- 
gent parts  of  the  project  or  informally  borrowed.  Also, 
that  some  materials  for  Power  House  No.  1  were  not 
delivered  or  received  in  view  of  the  cancellation  Di- 
rective. 


For  these  reasons,  not  only  was  the  contract  worded 
with  "Nearly  all  *  *  *",  but  also  was  worded  to  re- 
quire the  successful  bidder  to  immediately  prepare  an 
inventory  of  all  available  and  usable  materials  on  the 
site,  and  as  shortages  developed  to  requisition  or  place 
orders  for  such  shortages  in  sufficient  time  and  detail 
to  enable  Joslin  to  procure  the  same. 


THE  PLEADINGS. 

The  complaint  consists  of  three  causes  of  action: 

1.  Breach  of  written  contract. 

2.  Reformation. 

3.  If  reformed,  damages  on  the  reformed  contract. 

The  answer,  besides  setting  up  a  denial,  alleges  that 
there  is  no  consideration  for  the  clause  on  the  signa- 
ture page  of  the  contract,  and  that  the  appellant  is 
barred  by  estoppel,  Statute  of  Frauds,  release  and 
waiver.  The  trial  Court  found  for  appellant  on  the 
first  cause  of  action  and  dismissed  the  second  and 
third  causes.  It  assessed  damages  against  appellee  in 
the  sum  of  $3,753.15.  The  appeal  is  based  only  on  the 
first  cause  of  action. 


QUESTIONS  ON  APPEAL. 

The  principal  questions  raised  in  this  Court  are: 

(a)  Is  appellant  entitled  to  damages; 

(b)  If  so,  was  the  trial  Court  in  error  in  not  award- 
ing appellant  more  or  less  damages  ? 


If  there  is  sufficient  evidence  in  the  record  to  sus- 
tain the  trial  Court  on  both  questions,  it  is  our  opinion 
that  the  trial  Court's  decision  will  be  upheld  as  it  had 
the  benefit  of  seeing  and  hearing  the  witnesses  and 
thereby  judging  their  creditability,  knowledge  and 
veracity. 

It  is  stipulated  that  PSC  claim  is  only  based  upon 
an  alleged  sJwrtage  of  wate7'  tvaJl  tubes  and  headers. 
(Tr.  659-660.) 


IS  THE  APPELLANT  ENTITLED  TO  DAMAGES? 

The  chronological  events  are  as  follows: 
June  17,  1944 — PSC  received  specifications. 

July  18-19 — Part  of  these  two  days  only  were  spent 
by  PSC  in  physical  inspection  of  the  project  on 
which  to  base  its  bid.  (Tr.  416.) 

July  8— Bid  submitted  by  PSC. 

July  11 — Contract  accepted  and  awarded  to  PSC. 

July  13 — Notice  to  proceed  received  by  PSC. 

Aug.  17,  1944 — Date  of  first  requisition  by  PSC  for 
tubes,  etc.  (App.  Exh.  20,  Tr.  449,  662-667.) 

Sept.  7,  1945 — First  time  PSC  claimed  Joslin 
breached  contract.  This  was  in  a  letter  not  ad- 
dressed to  him  or  his  firm.  (Tr.  434.) 

I  Dec.  1,  1945 — First  time  PSC  advised  it  was  going 
to  file  a  claim.  (Tr.  540.) 

Mar.  18,  1946 — Acceptance  of  final  payment,  except 
claim  for  $10,008.70,  pending  wUi.  cb.  of  Eng. 
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The  offer  (eTiily  8)  and  acceptance  (July  11),  which 
is  also  the  date  of  the  contract,  constituted  the  con- 
tract (84  Pac.  1000,  123  Pac.  191.) 

Under  the  specifications  (1-05)  PSC  acknowledged 
u*  *  *  ^^Yl  satisfaction  of  any  delays  encountered  and 
the  constructor  (Joslin)  will  not  be  liable  for  any 
costs  or  expenses  incurred  by  the  sub-constructor 
(PSC)  as  a  result  of  the  increased  time  for  completion 
of  the  sub-contract." 

In  turn,  appellant  was  not  charged  any  penalty  for 
delay  on  its  part  as  is  the  custom  in  sub-contracts. 
Therefore,  appellant  has  no  case  up  to  this  point. 

Appellant,  however,  ejects  other  elements  into  the 
case,  which  complicate  the  matter. 

First:  It  claims  that  a  clause  on  the  signature  page 
of  the  contract  of  July  11,  1944,  l3ut  appended  in  Sep- 
tember, nullifies  1-05  insofar  as  releasing  Joslin  from 
any  damages  PSC  incurred  by  any  delay;  that  it  con- 
tends this  clause  permitted  it  to  sue  Joslin  for  any 
damages  it  sustained  because  Joslin  did  not  have  the 
tubes  and  headers  on  the  premises  when  the  contract 
was  entered  into. 

We  do  not  agree  that  it  does.  The  clause  states: 
"The  contract  is  signed  without  ^^any  intent  on 
the  part  of  PSC  to  waive  any  right  it  may  have 
to  collect  damages  hy  reason  of  the  late  delivery 
of  material  notwithstanding  the  provisions  of  Par. 
1-05  of  the  specifications."  (Italics  ours.) 

(a)  Does  not  that  simply  mean,  particularly  when 
taken  in  conjunction  with  the  entire  contract,  that  if 


Joslin,  after  PSC  makes  requisitions  for  material, 
makes  late  delivery,  that  PSC  does  not  intend  to  waive 
any  right  to  collect  damages? 

(b)  That  PSC,  in  signing  the  contract,  gives  no- 
tice that  if  it  has  any  damages  it  is  not  its  intent  to 
waive  it  ?  It  does  not  state  that  Joslin  agrees  to  waive 
Par.  1-05,  nor  any  of  his  rights.    It  is  simply  a  clause 

of  INTENT. 

(c)  It  limits  its  claim  to  damages  to  late  delivery 
of  materials  by  Joslin.  PSC  admitted  time  and  again 
that  Joslin  promptly  delivered  all  the  material  he  was 
to  deliver.   There  was  no  late  delivery. 

It  was  only  added  after  rejecting  other  proposed 
claims  which  would  have  changed  Joslin 's  rights,  and 
when  the  Government's  attorney  assured  Joslin  it 
''added  nothing  to  the  contract."  (Tr.  578-579-549.) 

(d)  Appellant's  Ex.  16  and  Appellee's  Ex.  M  and 
N  (Tr.  570  et  seq.)  show  that  Joslin  would  not  con- 
sent (nor  could  he  bind  the  Government  to  any  clause, 
which  changed  the  contract  (668).) 

Wedlick's  and  Joslin 's  testimony  shows  they  had  no 
intention  or  authority  to  alter  the  terms  of  the  eon- 
tract.  (Tr.,  supra,  and  723.) 

Second:    Let's  take  the  contract:  It  states: 

"Subcontractor  (PSC)  has  read  and  is  familiar 
each  and  every  part  of  said  subcontract.  (Page  1 
of  Contract.) 

"In  consideration  of  the  subconstructor  under- 
taking herein,  the  subcontractor  shall  receive  pay- 
ment for  work  performed  in  the  lump  sum  amount 
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set  forth  in  Article  I  hereof  which  shall  constitute 
full  compensation  for  the  performance  by  the  sub- 
constructor  of  the  work  and  services  authorized 
herein." 

Assuming  the  clause  validity  waives  the  restriction 
of  Par.  1-05,  (which  is  the  only  paragraph  it  refers 
to),  and  assuming  further  that  Par  1-05  refers  to  not 
''late  delivery"  but  to  material  on  the  site,  is  Joslin 
liable?  The  contract  calls  only  for  delivery  of  ma- 
terial by  Joslin. 

Specifications,  Par.  5-04,  state: 

"All  material  *  *  *  will  be  furnished  by  con- 
structor (Joslin)  *  *  *  material  *  *  *  will  be  de- 
livered to  subconstructor  (PSC)  at  points  and  in 
manner  specified,  b.  Immediately  after  starting 
work  *  *  *  subconstructor  shall  prepare  a  'list  of 
materials'  *  *  *  in  order  that  shortages  may  be 
immediately  determined.  Such  shortages  will  then 
be  reported  to  constructor,  etc." 

of  the  specifications  waive  also  the  balance  of  the  con- 
tract, particularly  in  view  of  Art.  V  of  the  Contract  % 
to-wit : 

"It  is  further  understood  and  agreed  that  all 
other  terms  and  conditions  of  said  subcontract 
shall  be  and  remain  the  same."  |l 

PSC  accepted  the  contract  as  written  but  it  was  in 
September,  1944,  before  this  clause  was  signed.  The 
contract  was  in  full  force  and  effect  in  the  meantime 
and  PSC  had  worked  continuously  under  it  and  the 
specifications  until  most  of  the  contract  was  completed. 
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We  are  familiar  with  the  rule  that  a  clause  added 
to  the  contract  may  be  under  certain  circumstances 
more  controlling,  but  we  do  not  believe  it  applies  here 
for  the  following  reasons: 

(a)  For  the  reasons  set  forth  above. 

(b)  It  applies  only  to  a  paragraph  of  the  speci- 
fications— not  the  entire  contract.  It  violates  the 
clause  that  PSC  agrees  that  all  other  terms  and 
conditions  of  the  contract  remain  the  same. 

(c)  The  clause  is  construed  against  the  person 
drafting  it. 

(d)  It  would  require  the  Court  to  make  a  new 
contract  for  PSC, — to  read  into  it  what  PSC  con- 
tends. 

(e)  The  conduct,  and  consistent  refusal  of  any 
changes  that  PSC  sought  to  interpose  for  any 
additional  compensation.  (Tr.  579-420.) 

(f)  Joslin  could  not  legally  change  the  Gov- 
ernment's basic  contract,  which  PSC  knew.  (723- 
571-592-668.) 

(g)  There  was  no  consideration  for  it.  It  ac- 
cepted the  lump  sum  as  full  compensation.  (See 
following  paragraph.) 

Third:   There  was  no  consideration  for  the  **clause*\ 

(a)  Par.  1-04  (not  1-05)  states: 

''The  lump  sum  offered  will  be  the  basis  of 
compensation  of  the  offer." 

(See  Tr.  565  for  explanation  of  lump  smn  contract.) 
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If  the  lump  sum  is  the  basis  for  the  compensation 
what  other  consideration  was  there?  PSC  accepted  the 
sum  as  full  comijensation  (not  price)  and  damages  are 
part  of  compensation.  What  about  the  other  contrac- 
tors who  bid  on  the  contract  and  who  were  eliminated 
by  PSC  accepting  this  lump  sum  as  compensation? 
What  compensation  could  move  from  PSC  to  Joslin 
for  the  additional  clause?  What  is  Joslin 's  position 
after  the  contract  was  made? 

(b)  The  contract  was  made  by  the  offer  and  accept- 
ance (July  11,  1944).  Borst  of  PSC  testified  "He 
immediately  proceeded  to  work  under  the  contract". 
There  was  no  other  consideration. 

(c)  Our  questions  as  to  what  consideration  PSC 
claimed  for  the  clause  were  answered  vaguely.  How- 
ever, Borst  did  state  that,  in  effect,  the  only  considera- 
tion was  a  'Agoing  forward  with  the  execution",  but 
he  admitted  he  never  mentioned  that  to  Joslin.  (519.) 
It  was  only  in  his  mind,  l^he  Court  has  a  right  to  con- 
sider this  only  as  an  afterthought. 

We  cross-examined  Borst  fully  on  the  subject  of 
consideration.  (Tr.  421-519-520.)  There  was  no  direct 
examination  on  this.  We  asked  him  if  there  was  any- 
thing to  indicate,  either  in  writing  or  orally,  anything 
that  implied  a  consideration  or  a  benefit,  and  the  only 
answer  was  the  above.  Joslin  denied  any  consideration. 
(Tr.  701.) 

Consideration,  in  its  broadest  terminology,  is  a 
benefit  conferred  or  agreed  to  be  conferred. 


\ 


13 


Where  is  the  benefit  conferred  or  agreed  to  be  con- 
ferred? There  was  no  agreement.  Joslin  received  no 
benefit.  He  would  not  suffer  if  USC  had  put  the 
'' thought"  into  action  and  stopped  the  work. 

(d)  If  the  clause  enlarges  PSC's  rights,  it  in  turn 
gave  nothing  to  appellee — it  promised  nothing — ap- 
pellee received  nothing.  PSC  suffered  no  prejudice 
nor  did  it  agree  to  suffer  any  prejudice  as  an  induce- 
ment to  appellee  to  sign  it.  It  is  void  for  want  of  con- 
sideration. See  Burner  v.  American  Bar  Q.  Min,  Co., 
76  Cal.  App.  774.  Cimeo  v.  Clayhourn,  90  F.  (2d)  235 
cited  by  PSC. 

(e)  The  bids  were  made  on  the  specifications.  Noth- 
ing was  added  that  PSC  was  not  paid  for  or  agreed 
to  do. 

(f)  Joslin  did  everything  he  was  supposed  to  do 
under  his  contract. 

(g)  PSC  had  already  been  awarded  the  contract 
and  performed  most  of  the  contract. 

Fourth:  The  first  time  that  PSC  claims  Joslin 
breached  the  contract  was  September  7,  1945,  (the 
contract  was  made  Julj^  11,  1944),  and  that  in  a  letter 
not  addressed  to  him.  Yet  the  specifications  clearly 
state  {1-05  (h))  : 

''Immediately  after  starting  work  under  the  sub- 
contract, the  subconstructor  (PSC)  shall  prepare 
a  list  of  mfiterials,  *  *  *  in  order  that  shortages 
may  he  immediately  determined.  Such  shortages 
will  be  immediately  reported  to  the  constructor 
(Joslin)  for  use  in  obtaining  the  balance  of  ma- 
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terial  required  for  the  completed  work  *  *  *  the 
sub  constructor  will  be  responsible  for  advising  the 
constructor  of  his  requirements  *  *  *".  (Italics 
ours.) 

Certainly  PSC  did  not  do  this,  although  requested 
several  times.  (Tr.  451-457.)  It  knew  it  had  to  do  so 
(Tr.  523),  and  relied  entirely  on  the  specifications. 
(Tr.  407.)  It  was  requested  several  times  to  get  in  the 
inventory.  (455-8.) 

Fifth:  Is  not  PSC  estopped  from  claiming  an  al- 
leged breach  of  contract? 

(a)  By  the  above  clause. 

(b)  PSC  requested  extension  of  time  to  December 
5,  1944.  (Tr.  589-681.)  It  then  refused  it  perhaps  be- 
cause it  could  not  be  penalized  for  delay. 

(c)  It  continued  on  with  the  contract  after  it 
stated  it  knew  that  there  was  a  shortage  of  walls  and 
headers  and  after  Joslin  notified  PSC  that  he  would 
not  and  could  not  alter  the  contract. 

(d)  It  never  claimed  any  breach  of  contract  or 
damages  from  Joslin  until  after  its  claim  was  rejected 
by  the  Government. 

(e)  It  failed  to  do  what  it  was  required  to  do  by 
its  contract,  to-wit  make  an  immediate  inventory  for 
the  purpose  of  ascertaining  the  shortages. 

(f)  It  was  stipulated  the  only  "late  delivery"  (see 
clause)  alleged  by  appellant  was  a  shortage  of  tubes 
and  headers  but  the  first  requisition  put  in  by  PSC 
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was  on  August  17,  1944,  and  was  for  either  furnace 
tubes,  or  hoile^'  tubes.  (Tr.  663.)  It  said  its  first  delay 
was  Aug.  17  or  29.  (Tr.  451.) 

(g)  PSC  could  easily  have  protected  itself  before 
putting  in  its  bid  and  before  "freezing  out"  the  other 
contractors.  It  could  have  requested  a  change  in  the 
contract  or  the  addition  of  a  clause,  but  it  took  the 
contract  ''as  is". 

Sixth:  Assuming  that:  (a)  Appellant  is  not  barred 
by  the  contract,  or  any  of  its  clauses,  for  claiming 
damages;  (b)  that  there  was  a  consideration  for  the 
clause;  then  what  was  the  breach  by  Joslin  claimed 
hy  PSCf 

It  is  agreed  that  Joslin  was  not  in  fault  in  procur- 
ing any  material ;  also  that  he  did  not  make  any  ' '  late 
deliveries"  but  that  they  were  furnished  promptly. 
(518.) 

It  is  7iot  that  water  walls  and  headers  were  not  de- 
livered as  contracted  for  by  Joslin,  but  that  they  were 
not  on  the  premises.  That  neither  PSC  nor  Joslin  knew 
what  was  on  the  premises  at  the  time  the  contract  was 
entered  into.  (581-7.) 

Where  can  such  an  agreement  be  found  in  the  con- 
tract? 

PSC  says  it  in  Par.  5-04  (c),  to-wit: 
'^Nearly  all  of  the  materials  required  for  the  work 
has  been  stored  in  Power  House  No.  1  or  in  ware- 
houses adjacent  thereto". 
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We  contend  that  "nearly  all"  means  what  it  says. 
The  evidence  shows  that  nearly  all  of  the  material  was 
there.  That  less  than  1^4%  of  the  material  was  not 
stored  there.  This  1%%  is  figured  in  dollars  as  is  the 
custom  and  to  which  PSC  agrees.  (Tr.  408-410.) 

Yet  appellant  claims  it  "understood"  by  the  term 
"nearly  all"  to  mean  that  all  essential  and  necessary 
material  for  immediate  construction  tvas  on  the  site. 
It  had  to  so  understand  it,  to  claim  a  cause  of  action. 

Would  not  this  require  the  Court  to  misinterpret  a 
common,  ordinary  phrase,  or  change  its  terms  ^  Would 
it  not  require  a  change  of  a  meaning  from  that  which 
is  clear,  unambiguous  and  certain  and  so  understood 
by  all  the  other  bidders  and  we  believe  appellant,  be- 
cause realizing  that  it  is  clear,  it  asked  the  Court  in 
its  second  cause  of  action  to  reform  specifically  that 
clause  so  as  to  state: 

"Not  all  essential  and  necessary  materials  re- 
quired for  the  construction  of  the  boilers  were 
then  in  storage  at  the  project. 


*  *  *  >? 


Seventh:  If  Paragraph  1-05  is  eliminated,  as  con- 
tended by  PSC — then  there  is  no  completion  date  and 
PSC  has  not  been  delayed  under  the  contract,  (Tr. 
592,  et  seq.)  PSC  can  not  exclude  part  and  accept  part. 

Eighth:  Contracting  officer's  findings.  The  cases 
cited  may  be  distinguished  by  the  Court  believing  it 
was  an  arbitrary  finding  and  a  different  contract  than 
the  one  before  the  Court.  However,  be  it  as  may,  PSC 
would  be  also  bound  by  the  findings,  among  others, 
(a)  its  claim  for  only  $10,008.70,  (b)  its  denial,  (c)  the 
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duty  of  PSC  to  make  a  list  of  material  (257),  (d)  that 
list  showed  missing  tubes  after  it  was  started  (258), 
(e)  that  because  of  the  missing  material  the  contract 
was  worded  "nearly-all"  (259)  what  tubes  were  there 
(260)  and  enough  for  one  boiler  (262)  delivery  of 
tubes  may  not  be  the  sole  reason  for  delay  (264).  We 
do  not  recall  it  being  admitted  in  evidence  but  is,  we 
think,  Exh.  45  for  identification.  There  is  a  great  deal 
of  other  findings,  among  them  that  Joslin  furnished 
all  material  as  fast  as  possible.  If  Joslin  is  bound, 
then  so  is  PSC. 

Ninth:  No  breach  by  Joslin. 

PSC  case  is  based  on  the  fact  that  part  of  the  tubes 
and  headers  were  not  on  the  premises  at  the  time  the 
contract  was  signed.  The  evidence  shows  that  Joslin 
never  stated  what  was  on  the  premises.  That  Borst 
admitted  requisitions  were  filled  by  Joslin  within  a 
"matter  of  hours  or  in  2  or  3  days".  There  was  no 
fraud — no  mistake  (except,  perhaps,  on  the  part  of 
PSC  which  thought  that  "nearly-all"  meant  tubes  and 
headers).  In  view  of  the  fact  that  PSC  was  to  make 
an  inventory  to  ascertain  the  shortages,  it  was  an 
assumption  that  is  contradicted  by  the  contract.  If 
some  person,  other  than  Joslin  or  an  authorized  agent 
of  his,  thought  the  materials  were  there  and  were  not, 
it  is  not  binding  on  him.  If  above  is  true,  the  non-suit 
should  have  been  granted. 
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IF  APPELLANT  IS  ENTITLED  TO  DAMAGES— DID  TRIAL  COURT 
ERR  IN  NOT  AWARDING  APPELLANT  MORE  OR  LESS  DAM- 
AGES? 

1.  If  appellant  was  entitled  to  damages,  we  contend 
it  should  be  awarded  $1.00.  PSC  contends  it  should  be 
$34,326.88. 

PSC  first  objects  to  trial  Court's  findings  and  con- 
clusions that  its  damages  are  limited  to  $10,008.70.  The 
trial  Court,  regardless,  found  it  only  damaged  in  the 
sum  of  $3,753.15. 

Briefly,  the  facts  are  that  when  PSC  was  given  its 
final  payment  on  this  contract,  it  gave  Joslin  a  letter 
dated  March  18,  1946,  as  follows: 

"Final  payment  on  subcontract  *  *  *."  (The 
one  before  the  Court.) 

'^  Payment  in  full,  exclusive  of  outstanding 
claim  of  PSC  which  has  been  submitted  to  the 
Chief  of  Engineers  for  decision."  (Tr.  574,  et 
seq.) 

It  is  admitted  that  the  claim  submitted  to  the  Chief 
of  Engineers  was  for  $10,008.70.  That  there  was  no 
other  claim.  (Tr.  430-431.)  We  feel  no  other  comment 
is  necessary.  We  go  even  further,  and  say  it  appears 
that  if  the  Chief  of  Engineers  denied  the  claim,  which 
it  did,  that  this  constituted  final  payment  for  every- 
thing. It  was  the  intent  of  this  letter  as  appears 
therein. 

U.S.  V.  Clyde,  80  U.S.  35. 

PSC  finds  no  answer  to  this  in  its  brief  (P.  14-17) 
other  than  its  statement  that  (besides  appellee's  de- 
nials) he  pleaded  a  bare  estoppel-release — and  waiver. 
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Under  the  liberal  rules  of  pleading,  we  believe  the 
pleadings  are  sufficient  if  no  objections  were  made. 
No  objections  were  made  in  the  trial  Court  and  the 
case  was  tried  under  the  pleadings.  PSC  had  ample 
ways  and  means  in  the  trial  Court  if  it  had  any  ob- 
jection to  the  pleadings,  to  strike,  make  more  definite, 
or  to  find  out  what  the  defenses  were,  if  not  satisfied. 

2.    Was  appellant  entitled  to  more  or  less  damages'? 

(a)  There  is  admittedly  a  conflict  in  the  testimony; 
however,  if  sufficient  evidence  is  foimd  in  the  record 
to  support  the  trial  Court's  findings  we  believe  the 
law  is  that  the  trial  Court  will  be  sustained. 

(b)  Appellee  took  the  testimony  of  appellant  and 
by  his  analysis  thereof  showed  that  any  delay  in  com- 
pletion was  due  to  appellant's  own  fault.  Because  of 
the  nature  of  the  testimony  it  would  be  unfair  to  pick 
out  certain  portions  of  the  testimony,  but  it  is  sub- 
mitted that  the  testimony  from  595  to  672-674  to  712 
and  the  cross-examination  following  shows  that,  taking 
PSC's  own  progress  or  construction  schedule  (Exh. 
62)  (which  shows  the  work  it  intended  to  do  at  certain 
times),  it  could  have  completed  its  work  without  any 
delay.  (Exh.  P-Q-R-S-T-U-V-W-X  -  Exh.  62.)  It  is 
our  opinion  that  the  trial  Court  gave  considerable 
attention  to  the  testimony  of  appellant  and  appellee 
relative  to  these  charts. 

Exh.  R-S-T-U-V  may  be  considered  only  in  its  rela- 
tion to  delay  as  to  tubes  and  headers,  the  only  matter 
before  the  Court. 
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PSC  contends  that  it  is  a  fact  that  the  tubes  were 
required  on  August  1,  1944  (P.  23),  yet  PSC  admits 
it  did  not  get  the  list  of  tubes  until  August  22  (Tr. 
447)  and  that  its  requisition  was  made  August  19  for 
furnace  tubes  (449)  ;  that  its  first  delay  was  August 
29  or  17  (451)  and  under  date  of  August  31  wrote 
Joslin  that  the  tubes  were  checked  and  requisition  is- 
sued. (461.) 

PSC  contends  (P.  24-25)  that  Court  erred  ''because 
the  appellant  didn't  do  what  it  should  have  done". 
In  other  words,  even  if  PSC  could  have  finished  the 
work  in  7  days,  the  Court  was  in  error  because  PSC 
delayed  completion  for  38  or  more  days. 

PSC  contention  (P.  25)  that  Court  erred  on  Boiler 
#3,  fails  to  take  in  the  complete  testimony  including 
its  own  failures. 

Appellee  in  the  testimony  cited  did  not  concede  the 
delay  but  merely  that  PSC  own  construction  schedule 
showed  it  should  have  completed  October  14  and  did 
complete  it  on  October  2.  The  difficulty  in  pointing 
out  only  a  particular  part  of  the  transcript,  is  illus- 
trated by  PSC  quoting  only  part  of  the  answer  in  sup- 
port of  its  contention.  Joslin  testified  PSC  was  on 
schedule  on  October  27  (632). 

PSC  states  all  parties  agree  that  delivery  on  Boiler 
#3  was  41  days  late  (last  line  P.  27).  This  is  vigor- 
ously denied.  We  contend  there  was  no  late  delivery; 
that  all  material  was  promptly  delivered  when  Joslin 
was  notified.  Appellee  admits  the  delivery  of  certain 
material  on  certain  dates.    PSC  states  its  testimony 
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shows  ''the  non-delivery  of  materials  were  unreason- 
able". All  material  was  delivered  and  the  testimony 
of  even  PSC  shows  it  was  not  delivered  at  unreason- 
able times. 

The  material  not  there  had  to  be  formally  requi- 
sitioned. Mr.  Borst  stated  (Tr.  411)  ''It  was  not 
available  without  a  formal  requisition". 

Items  of  Damages. 

The  attorney  for  appellee  confesses  he  is  not  an 
expert  on  the  figures  as  to  these  damages  and  will  try 
to  limit  it  only  to  those  figures  he  thinks  he  knows. 

It  appears  to  us  that  appellant  is  limited  by  its 
claim  filed  with  the  Chief  of  Engineers  for  $10,008.70 
as  it  acknowledged  full  payment  of  all  other  claims. 

This  claim  was  divided  into  two  parts: 

(a)  increased  cost  of  renting  equipment, 

(b)  increased  cost  of  supervisory  personnel. 

As  to  (a):  PSC  claims  $2,255.50.  The  evidence 
offered  was  vague  —  hearsay  —  secondary  —  and  no 
proper  foundation.  Our  objections  were,  we  believe, 
sustained.  (Tr.  267-275.)  If  not,  the  Court  gave  little, 
if  any,  weight  to  it.  It  appears,  further,  it  was  rented 
from  its  alter  ego,  Fegels  Construction  Co.  (405-483- 
511.)  It  further  appears  that  the  rental  was  not  neces- 
sary after  November  10,  1944. 

As  to  (h):  PSC  claims  $8,267.53  for  this  item.  The 
nimiber  of  employees,  we  perceive,  were  9.  (Tr.  437, 
et  seq.)  It  appears  PSC  and  Fegels  Construction  Co. 
were  alter  egos  as  far  as  this  matter  is  concerned 
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(supra).  Objections  were  made  that  Borst  was  not 
qualified,  which  were  sustained.  (Tr.  286-297.)  We 
believe  the  evidence  on  this  was  so  vague — not  prop- 
erly identified  or  foundation  laid — and  not  within  the 
contemplation  of  the  parties,  that  it  should  either  be 
rejected  or  given  little  weight.  The  trial  Court  from 
its  remarks  apparently  agreed,  stating:  *'  *  *  *  it 
seems  impossible  to  the  Court"  (296).  ''It  is  hard  for 
the  Court  to  believe  that  the  witness  can  testify  to 
matters  that  he  is  being  interrogated  about."  (297). 
Mr.  Borst  was,  we  believe,  an  engineer  supposedly  on 
the  job  at  Sunflower  and  it  would  seem  difficult  for 
him  to  testify  as  to  the  two  corporations,  and  the  nu- 
merous details  thereof.  As  a  matter  of  fact,  he  had  to 
be  assisted  by  his  attorney.  We  believe  little,  if  any, 
weight  should  be  given  to  this  item.  The  foundation  of 
the  treasurer  of  PSC's  testimony  was  also  viewed 
doubtfully,  to-wit,  *'***!  will  say  I  hardly  believe 
that  statement"  (360)  ;  also  "That  is  quite  a  remark- 
able bit  of  evidence.  As  the  saying  is,  he  certainly 
was  some  man  to  testify  all  that  independent  of  any 
records."  (360). 

Generally: 

(a)  The  Court  may  agree  that  PSC  did  not  have 
sufficient  equipment  for  the  work;  that  if  95-73/100% 
was  completed  October  27,  the  balance  should  have 
been  completed  November  12,  1944 ;  that  PSC  was  not 
diligent  in  ascertaining  the  shortages;  that  even  if 
delayed,  PSC  could  have  advanced  other  work;  that 
it  is  accepted  practice  in  such  a  contract   (with  no 
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penalty  for  completion)  that  some  delays  will  occur, 
and  is  an  inherent  hazard ; 

(b)  As  to  the  expense  of  Borst  that  he  had  other 
contracts  and  stated  he  had  to  be  on  the  job  until 
December  15,  1944  to  sign  change  orders; 

(c)  That  Joslin's  testimony  shows  no  loss  of 
efficiency,  and  that  knowing  a  shortage,  PSC  should 
have  had  a  plan  in  case  of  delay. 


APPELLANT'S  BRIEF:    PAGE  15  (3)  AMOUNT  OF  DELAY 
ON  BOILERS  1,  2,  3. 

The  findings  of  the  Court  are  more  favorable  to 
appellant  that  the  evidence  warrants. 

The  appellant  claims  that  it  required  the  *' Water 
Wall  Tubes"  on  August  1st  and  its  first  notice  in  this 
regard  was  dated  July  26,  but  it  did  not  contain 
definite  information  as  to  just  what  ''Water  Wall 
Tubes"  were  short. 

The  contract  required  ''requisitions"  for  material 
sufficiently  in  advance  to  enable  appellee  to  procure 
it.  (R.  83.)  The  requisitions  should  sufficiently  iden- 
tify the  material  so  that  it  could  be  procured.  How- 
ever, appellant's  first  requisition  for  "Water  Wall 
Tubes"  was  issued  on  August  19,  which  was  the  first 
specific  information  given  as  to  what  particular 
"Water  Wall  Tubes"  were  needed.  (R.  447-449.) 
Appellant  admits  appellee  made  every  effort  to  pro- 
cure material  as  soon  as  requisitions  were  made  (R. 
519  and  659.)  Appellant  depended  on  others  to  deter- 
mine what  it  actually  needed.  (R.  734.) 
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The  Exhibits  Nos.  50  to  64  (Progress  Schedules) 
show  that  the  ''Tubes,  Water  Wall  Headers  and 
Water  Wall  Tubes"  were  99.9%  complete  on  Boiler 
No.  1;  99.8%  complete  on  Boiler  No.  2  and  99.7% 
complete  on  Boiler  No.  3  on  October  22,  and  said 
schedules  show  that  no  further  work  was  done  on  this 
phase  of  the  contract  between  October  22  and  Novem- 
ber 12.  (R.  650-652.)  Had  appellant  maintained  its 
own  proposed  percentage  of  completion  per  day  as  set 
out  in  its  progress  schedules,  it  would  have  completed 
its  contract  by  November  10, 1944  (R.  595-636,  Ex.  62; 
R.  658-659),  with  the  exception  of  the  ''Dry-out  and 
Boil  out"  process,  which  phase  was  eliminated  from 
the  completion  of  each  boiler. 

The  Court's  findings  as  to  the  extent  of  delay  on  the 
boilers  is  based  upon  the  testimony  of  W.  E.  Joslin, 
appellee.  (R.  599-601.) 

However,  appellant  is  trying  to  charge  appellee  for 
its  own  delay.  The  absence  of  materials  did  not  cause 
a  lay  off  of  help  or  suspension  of  work.  (R.  1,  506.) 
After  September  20,  1944  (date  last  Water  A¥all 
Tubes  were  delivered)  no  additional  boiler  makers 
were  employed  to  catch  up  with  the  construction 
schedules  (R.  1,  673;  473)  ;  there  was  very  little  labor 
*'turn  over"  and  only  one  Sunday  (September  3) 
when  a  sizable  crew  worked  (R.  1,  471-476;  491)  and 
at  no  time  did  appellant  employ  a  doul^le  shift  al-  I 
though  its  contract  called  for  it,  if  necessary.  (R.  1, 
498-499;  658-659.)  \ 

Between  October  15  and  29  it  reduced  its  force  by  j 
over  63%  (see  payroll  record).  When  appellant  sub- 1 
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mitted  its  proposed  progress  schedule,  it  was  behind 
in  the  amount  of  the  over  all  work  it  proposed  to  do 
and  continued  behind  its  own  proposed  schedule  to  the 
end  of  the  job.  (R.  499.) 

It  took  over  eight  weeks  to  complete  the  inventory 
which  was  one  of  the  first  things  appellant  was 
supposed  to  do  (R.  445-447)  and  this  delay  caused 
repeated  requests  to  get  the  inventory  completed. 
(R.  449;  451-459;  462.) 

Additions  to  the  contract  entitled  appellant  to  addi- 
tional time  of  five  days  to  complete  which  auto- 
matically extended  the  time  to  November  15  instead 
of  November  10  (R.  502-505;  658)  but  appellant  re- 
fused the  extra  time  to  aid  in  its  claim  for  damages. 

The  record  is  replete  with  evidence  that  from  the 
day  (July  13,  1944)  when  appellant  was  awarded  the 
contract  and  thereby  eliminated  competition,  it  began 
a  studied  effort  to  obtain  extra  money  under  its  con- 
tract (R.  663)  which  continued  throughout.  (R.  1,  713, 
Ex.  7;  R.  588,  Ex.  9;  Ex.  16;  Ex.  18;  R.  505.)  Had 
appellant  spent  half  as  much  energy  in  completing  its 
contract,  it  could  have  finished  well  within  the  allotted 
time. 


"S"  CURVE. 

Appellant  devotes  considerable  effort  in  its  brief 
(pp.  28-29)  to  show  that  the  "S"  curve  on  Exhibits 
Nos.  50  to  64  support  its  contention  that  it  was  pre- 
vented from  completing  its  contract  within  its  own 
proposed  estimate  of  time.   The  "S"  curve  (R.  747; 
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771)  is  just  an  estimate  and  as  dra^^'n  on  the  Exhibits 
50  to  64  is  not  a  true  reflection  of  the  evidence  sub- 
mitted because  after  it  was  set  up  on  the  proposed 
progress  schedules,  Item  No.  8  of  Segment  III,  Boiler 
No.  1  entitled  ''Dry out  and  Boil  Out''  process  (being 
also  the  same  process  as  is  covered  by  Item  No.  10 
on  Boiler  No.  2  and  also  Item  No.  11  on  Boiler  No.  3) 
was  deleted  on  all  three  boilers  from  the  contract,  but 
the  *'S"  curve  was  never  corrected  to  reflect  these 
omissions.  This  Item  No.  8  represents  $3,600.00  or  6% 
of  the  Segment  III,  Boiler  No.  1  which  is  set  up  at 
$59,850.00  in  appellant's  breakdown  (Exs.  Nos.  50  to 
64)  and  which  appellate  had  allocated  27  days  in  its 
''S"  curve  to  complete.    The  "S"  curve  also  reflects 

20  days  for  the  same  operation  on  Boiler  No.  2  and 

21  days  for  the  same  operation  on  Boiler  No.  3 :  wMle 
these  are  simultaneous  operations  they  make  it  ap- 
pear that  appellant  had  more  work  to  perform  at  the 
end  of  its  contract  than  really  existed.  These  three 
items  constitute  2.4%  of  appellant's  entire  contract 
which  were  deleted  and  still  appellant  contended  it 
was  entitled  to  some  14  days  to  complete  its  last  5% 
while  obviously  the  last  days  were  to  catch  up  for 
delavs  which  occur  in  anv  contract  of  this  magnitude. 


APPELLANT'S  POSITION  INCONSISTENT. 

There  is  no  dispute  that  the  only  place  in  the  entire 
contract  which  fixes  the  completion  date  is  Par.  1-05 
(R.  87)  and  without  which  there  would  be  no  time 
limit  of  120  days  and  consequently  no  possible  basis 
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for  damages;  however,  appellant  is  in  the  unique 
position  of  contending  in  one  breath  that  it  disregards 
the  provisions  of  paragraph  1-05  of  the  contract  (R. 
L02;  Ex.  2)  which  denies  "damages"  and  in  the  next 
breath  depends  on  other  provisions  of  the  same  para- 
graph 1-05  which  designates  the  120  days  for  com- 
pletion. 

In  other  words,  the  clause  it  added  to  the  contract 
(R.  89(c))  broadly  takes  exception  to  the  whole  of 
Par.  1-05,  but  to  sustain  its  position,  appellant  uses 
some  and  rejects  other  provisions  of  this  Par.  1-05. 
A-ppellee  did  not  consider  that  the  added  clause 
3hanged  the  contract.  (R.  592-593.) 

Dated,  San  Francisco,  California, 
December  22, 1948. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

United  States  Attorney, 

Rudolph  J.  Scholz, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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No.  11992. 


UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT. 


POWER  SERVICE  CORPORATION,  A  CORPORATION, 

APPELLANT, 

VS. 

W.  E.  JOSLIN,  DOING  BUSINESS  AS  CORY-JOSLIN 
AND  MACNSONS,  APPELLEE. 


APPELLANT'S  PETITION  FOR  REHEARING. 

Comes  now  appellant  in  the  above-entitled  cause  and 
moves  the  court  to  grant  it  a  rehearing  upon  the  following 
grounds: 

1.  This  court,  as  grounds  for  denying  the  relief  prayed 
by  appellant,  found  as  a  fact  that  appellant  and  appellee 
had  entered  into  a  valid  contract  before  the  written  contract 
was  signed  by  the  parties  and  approved  in  writing  by  the 
architect-engineer-manager  and  the  contracting  officer, 
which  finding  was  based  on  an  inference  that  appellant,  by 
proceeding  with  the  work  before  the  formal  contract  was 
executed,  expressed  the  intention  to  contract  and  did  con- 
tract with  appellee,  whether  or  not  a  written  contract  was 
formally  executed. 

2.  This  finding  by  this  court  is  diametrically  opposed 
to  the  finding  of  fact  made  by  the  trial  court. 


3.  The  trial  court's  finding  of  fact  is  not  clearly  er- 
roneous within  the  meaning  of  Section  52a  of  the  Federal 
Rules  of  Civil  Procedure. 

4.  No  appeal  was  perfected  from  the  finding  of  fact 
of  the  trial  court. 

5.  This  court  erroneously  held  that  the  provision  that 
the  subcontract  should  be  subject  to  the  written  approval 
of  the  architect-engineer-manager  and  the  contracting 
officer,  and  should  not  be  binding  until  so  approved,  was 
solely  for  the  protection  of  the  government;  whereas  appel 
lant  had  the  right  to  require  that  such  approval  be  evi' 
denced  in  writing. 

THE  FACTS. 

In  this  case  appellant  obtained  judgment  in  the  trial 
court  for  damages  due  to  delay  in  prosecuting  a  construction 
project  caused  by  appellee's  failure  to  furnish  materials. 
Appellant  appealed  only  from  that  part  of  the  final  judg- 
ment awarding  damages  in  the  amount  of  $3,753.15  instead 
of  $34,326.88  (R.  109),  but  appellee  perfected  no  appeal. 
The  trial  court  found  that  there  was  no  binding  contract 
until  the  formal  written  contract  was  signed  and  approved 
in  writing.  This  court  held  that  there  was  a  completed 
contract  before  the  signed  contract  was  executed,  under  the 
terms  of  which  appellant  was  entitled  to  no  damages 
whatsoever. 

Appellant  could  not  foresee  that  this  court's  decision 
would  be  based  upon  a  question  not  raised  by  the  appeal 
and  consequently  this  is  the  first  opportunity  that  appellant 
has  had  to  be  heard  upon  the  question  decided  by  the 
court. 
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Appellee  invited  bids  for  the  erection  of  boilers  in  a 
powerhouse  at  Sunflower  Ordnance  Works  in  Kansas  by 
means  of  a  letter  with  a  copy  of  specifications  attached. 
These  specifications,  for  the  main  part,  described  the  pro- 
posed work  and  indicated  how  it  should  be  done,  but  in- 
cluded the  following  provisions: 

"1.05. a.  The  subcontractor  will  be  required  to 
commence  work  under  the  subcontract  within  five  (5) 
calendar  days  after  the  day  of  receipt  by  him  of  notice 
to  proceed  and  will  be  required  to  prosecute  said  work 
faithfully  and  energetically  and  to  complete  the  work 
within  one  hundred  twenty  (12.0)  calendar  days,  the 
time  to  be  computed  from  said  date  of  receipt  of  notice 
to  proceed,  except  as  provided  thereafter  in  this  para- 
graph." 

The  specifications  then  provided  for  extension  of  time 
for  completion  if  the  contractor  ordered  the  subcontractor 
to  suspend  work  on  account  of  unfavorable  conditions,  and 
in  case  the  subcontractor  failed  to  perform  the  work  at  a 
satisfactory  rate  by  reason  of  delays  in  the  delivery  of 
materials  and  supplies  because  of  war  priorities  or  because 
of  conditions  existing  through  no  fault  or  negligence  of  the 
subcontractor,  and  then  provided  as  follows: 

"e.  In  case  time  for  completion  of  the  work  is 
increased  due  to  any  of  the  causes  specified  herein  it 
is  distinctly  understood  and  agreed  that  the  subcon- 
tractor will  accept  the  additional  time  in  which  to  com- 
plete his  subcontract  in  full  satisfaction  of  any  delays 
encountered,  and  the  constructor  will  not  be  liable  for 
any  costs  or  expenses  incurred  by  the  subcontractor  as 
a  result  of  the  increased  time  for  completion  of  the 
subcontract. 

"f.  Inasmuch  as  the  provisions  of  the  subcontract 
documents  relating  to  the  time  for  and  the  rate  of  per- 
formance of  the  work  and  the  time  for  completion  of 
the  same  are  inserted  for  the  purpose  of  enabling  the 


United  States  Government  to  proceed  with  the  con- 
struction of  the  Sunflower  Ordnance  Works  with  its 
predetermined  program  of  war  effort,  such  provisions 
are  of  the  essence  of  the  subcontract. 

"1-29.  The  subcontract  shall  be  subject  to  the 
written  approval  of  the  architect-engineer-manager 
and  the  contracting  officer,  and  shall  not  be  binding 
until  so  approved." 

Pursuant  to  this  invitation  to  bid,  appellant  filed  a 
written  bid  which  recited  that, 

"The  undersigned  agrees,  upon  receipt  of  written 
notice  of  the  acceptance  of  this  offer  within  sixty 
days  after  the  date  of  opening  the  offers,  to  execute 
the  form  of  contract  in  accordance  with  the  offer  as 
accepted,  and  give  payment  and  performance  bond, 
with  good  and  sufficient  surety  or  sureties,  for  the 
faithful  performance  of  the  contract,  and  for  the  pro- 
tection of  all  persons  supplying  labor  and  materials 
in  the  prosecution  of  the  work,  within  two  days  after 
the  prescribed  forms   are  presented   for   signature. 

"Performance  will  begin  within  five  calendar  days 
after  the  receipt  of  notice  to  proceed  and  will  be  com- 
pleted as  specified  in  paragraph  1-05  of  the  specifica- 
tions." 

Written  notice  to  proceed  was  mailed  to  appellant  and 
received  on  July  13,  and  a  written  unexecuted  contract 
was  mailed  to  appellant  for  its  signature  on  July  14.  The 
appellant  started  the  contemplated  work  by  taking  an  in- 
ventory of  the  materials  on  hand,  but  refused  to  sign  the 
contract  as  prepared  because  it  provided  for  completion 
in  120  days  without  including  any  provision  to  compensate 
appellant  for  damages  if  delay  in  performance  should  be 
caused  from  shortage  of  materials  which  were  to  be  sup- 
plied by  appellee.  After  repeated  conferences  by  mail  and 
otherwise,  a  clause  was  added  to  the  written  contract  as 
follows: 


"This  contract  is  signed  and  executed  by  the 
Power  Service  Corporation  without  any  intent  on  the 
part  of  the  corporation  to  abandon  or  convey  any 
rights  which  it  may  have  to  submit,  prove  and  collect 
damages  by  reason  of  the  late  delivery  of  materials 
notwithstanding  the  provisions  of  Par.  1-05  of  the 
specifications." 


ARGUMENT. 

1.  From  the  above  facts  it  appears  that  appellee, 
when  it  asked  for  bids,  expressly  provided  that  the  con- 
tract should  be  subject  to  the  written  approval  of  the 
architect-engineer-manager  and  the  contracting  officer, 
and  should  not  be  binding  until  so  approved.  With  full 
knowledge  of  that  reservation  appellant  made  a  written 
bid  in  which  it  offered,  upon  receipt  of  notice  of  the  ac- 
ceptance of  the  offer,  to  execute  the  form  of  contract  in 
accordance  with  the  offer  as  accepted  and  give  payment 
and  performance  bond.  Therefore,  when  the  bid  was  ac- 
cepted each  party  had  served  notice  on  the  other  that  it 
was  not  contemplated  that  mere  acceptance  of  the  bid 
would  amount  to  a  contract  between  the  parties.  One 
offered  to  contract  provided  written  approval  of  the  ad- 
vertised terms  should  be  obtained,  and  the  other  offered 
to  enter  into  such  a  contract  by  executing  a  formal  con- 
tract and  giving  a  performance  bond.  If  nothing  more 
had  occurred  no  judge  or  jury  would  be  permitted  to  find 
that  the  parties  had  entered  into  a  binding  contract. 

The  only  evidence  tending  to  show  that  each  party 
had  waived  a  written  signed  contract  and  approval  in 
writing  is  that  appellee  notified  appellant  to  proceed  with 
the  work  and  appellant,  before  the  formal  contract  was 
executed  and  approved  in  writing,  proceeded  to  take  an 
inventory  which  was  the  first  step  required  for  performance 
of  the  contemplated  contract. 


Conceding,  for  the  sake  of  argument,  that  such  con- 
duct will  support  an  inference  that  the  parties  actually 
entered  into  a  contract  before  any  formal  written  contract 
was  signed  and  before  any  written  approval  thereof  was 
obtained,  nevertheless,  merely  proceeding  with  the  work 
does  not,  as  a  matter  of  law,  constitute  the  making  of  a 
contract,  except  the  contract  which  the  law  implies  and 
which  will  only  support  an  action  on  quantum  Tneruit. 
Such  an  implied  contract  does  not  contain  the  provisions 
of  Section  l-05.e.  of  the  specifications  which  this  court 
held  was  a  bar  to  appellant's  right  for  damages  for  delays 
in  furnishing  materials. 

The  fact  that  appellant  was  directed  to  and  did  pro- 
ceed with  the  work  is  only  circumstantial  evidence  sus- 
ceptible of  more  than  one  legitimate  inference.  The  tre- 
mendous number  of  cases  in  quantum  meruit  and  quantum, 
valebant  conclusively  prove  that  it  is  very  common  prac- 
tice for  one  person  to  proceed  to  furnish  labor,  material 
or  merchandise  to  another  before  the  parties  have  made  a 
contract  fixing  their  respective  rights  and  liabilities.  This 
is  especially  true  when  there  is  need  for  prompt  action 
but  the  determination  of  the  amount  of  compensation  for 
damages  and  like  matters  requires  deliberation. 

In  every  case  where  the  parties  contemplate  that  the 
contract  shall  be  reduced  to  writing  before  it  is  binding, 
but  begin  performance  thereof  before  the  contract  is 
written  and  signed,  the  question  as  to  whether  or  not  their 
conduct  shows  that  they  actually  entered  into  a  contract 
before  the  written  contract  was  signed  is  a  question  for 
the  jury  or  the  court  sitting  as  a  jury. 

Hocking  v.  Hamilton,  (C.  C.  A.  3)  122  Fed.  417. 

Patrick  v.  Smith,  (Tex.)  38  S.  W.  17. 

Morris  Run  Coal  Co.  v.  Carthage  Sulphite,  Pulp 
&  Paper  Co.,  206  N.  Y.  S.  676. 


New  England  Box  Co.  v.  TihheUs,  (Vt.)  110  Atl. 

434. 
Saltzman  v.  Barson,  (N.  Y.)  146  N.  E.  618. 
H.  G.  Vogel  Co.  v.  Cauldwell-Wingate  Co.,  140  N. 

Y.  S.  370. 

Duplex  Envelope  Co.  v.  Baltimore  Post,  (Md.)  163 
Atl.  688. 

Taxi  Service  Co.  v.  Gulf  Refining  Co.,  (Mass.) 
147  N.  E.  863. 

Wood  &  Brooks  Co.  v.  D.  E.  Hewitt  Lhr.  Co.,  (W. 
Va.)  109  S.  E.  242. 

Universal  Products  Co.  v.  Emerson,  (Del.)  179  Atl. 
387. 

Rosebud  Oil  &  Cotton  Co.  v.  Merchants  &  Planters 
Oil  Co.,  (Tex.  Civ.  App.)  248  S.  W.  116. 

Wharton  v.  Stoutenhurgh,  35  N.  J.  Eq.  266. 

Hopkins  v.  Paradise  Heights  Fruitgrowers  Ass'n, 
(Mont.)   193  Pac.  389. 

Heilman  v.  Lazarus,  90  N.  Y.  672. 

Park  V.  Kansas  City  So.  R^  Co.,  58  Pa.  Super.  Ct. 
419. 

Evidence  that  the  parties  contemplated  the  execution 
of  a  formal  written  contract  is  some  evidence  that  their 
prior  oral  or  other  informal  agreement  by  correspondence 
was  merely  tentative. 

Universal  Products  Co.  v.  Emerson,  supra. 

Wharton  v.  Stoutenhurgh,  supra. 

In  addition  to  the  evidence  that  the  parties  contem- 
plated the  execution  of  a  formal  written  contract  and  the 
approval  thereof  in  writing  by  the  architect-engineer- 
manager  and  the  contracting  officer,  there  is  evidence  that 
the  parties,  by  their  own  conduct,  construed  their  tenta- 
tive agreements  and  conduct  to  mean  that  there  was  no 
binding  contract  until  the  formal  contract  was  signed  and 
the  approval  thereof  was  procured  in  writing.     When  a 
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formal  contract  was  sent  to  appellant  to  be  signed  it  was 
not  first  signed  by  the  appellee.  This  indicated  that  there 
would  still  be  no  contract,  even  though  the  document  was 
signed  by  appellant,  until  it  was  returned  for  signature  of 
appellee  and  approved  in  writing  by  the  contracting  of- 
ficer. When  appellant  refused  to  sign  the  contract  be- 
cause shortage  of  materials  threatened  a  delay  which  would 
result  in  damage,  both  appellee  and  the  government  officer 
were  informed  thereof.  Neither  one  insisted  that  there 
was  already  a  perfect  contract,  but  they  entered  into  nego- 
tiations for  an  additional  provision  for  appellant's  protec- 
tion. They  agreed  upon  this  additional  provision  and  then 
the  formal  contract  was  signed  and  the  written  approval 
was  endorsed  thereon.  When  appellant  presented  a  claim 
for  his  damages  it  was  refused,  not  on  the  ground  that 
it  was  barred  by  the  provisions  of  a  contract  made  before 
the  formal  instrument  was  executed,  but  on  the  ground 
that  appellee  did  not  know  the  amount  thereof. 

All  of  this  is  strong  evidence  that  both  parties  to  the 
contract  and  the  government  officer  all  understood  that  no 
contract  had  been  made  before  the  formal  written  contract 
was  signed  and  approved  in  writing.  Furthermore,  the 
circumstantial  evidence  tending  to  prove  that  a  contract 
already  had  been  made  (appellee's  direction  to  proceed 
with  the  work  and  appellant's  compliance  therewith)  is 
greatly  weakened  by  the  fact  that  the  parties  knew  that 
the  purpose  of  the  contract  was  to  enable  the  government 
to  proceed  with  dispatch  in  the  war  effort.  Any  patriotic 
citizen  would  be  loath  to  refuse  to  begin  to  take  an  inven- 
tory, the  purpose  of  which  was  to  speed  the  war  effort, 
merely  because  the  details  of  a  contract  had  not  yet  been 
worked  out. 

2.  The  trial  court  found  that  the  only  contract  be- 
tween appellee  and  appellant  was  the  formal  written  con- 


tract  signed  by  the  parties  upon  which  was  endorsed  the 
written  approval  of  the  architect-engineer -manager  and 
the  contracting  officer.  The  trial  court  made  the  following 
finding  of  fact: 

"Certainly  there  could  be  no  binding  contract  until 
it  was  signed  and  approved.  If  the  bid  and  acceptance 
was  the  complete  contract  there  would  have  been  no 
necessity  for  the  bond,  the  written  contract  and  the 
formalities  leading  up  to  its  execution.  The  bid  itself 
provided  that  it  would  not  be  binding  until  the  con- 
tract and  bond  was  executed  and  approved"  (R.  102). 

3.  The  trial  court's  finding  that  the  parties  did  not 
enter  into  a  contract  until  the  written  contract  was  signed 
and  approved  in  writing  is  not  clearly  erroneous  within 
the  meaning  of  Section  52a  of  the  Federal  Rules  of  Civil 
Procedure.     That  rule  provides  that, 

"In  all  actions  tried  upon  the  facts  without  a  jury, 
the  court  shall  find  the  facts  specifically  and  set  out 
separately  in  conclusions  of  law  thereon  and  direct  the 
entry  of  the  appropriate  judgment;  *  *  *,  Findings  of 
fact  shall  not  be  set  aside  unless  clearly  erroneous, 
and  due  regard  shall  be  given  to  the  opportunity  of  the 
trial  court  to  judge  of  the  credibility  of  the  witnesses." 

The  rule  was  intended  to  give  a  very  restricted  power 
to  the  appellate  court  to  reverse  a  trial  judge's  finding  of 
fact  only  in  cases  where  reasonable  minds  might  not  differ. 
It  is  not  the  intent  of  the  rule  to  grant  authority  to  an 
appellate  court  to  reverse  a  trial  judge  simply  because  the 
appellate  judges  draw  one  legitimate  inference  from  a 
state  of  facts  and  the  trial  judge  drew  another  legitimate 
inference  therefrom.  This  is  not  a  case  where  a  trial 
judge's  finding  of  fact  is  supported  by  the  testimony  of 
a  witness  who  tells  an  incredible  story  or  who  has  been 
impeached  and  whose  story  is  contradicted  by  a  large  vol- 
ume of  testimony.    It  is  a  case  where  the  parties  contem- 
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plated  and  expressly  stated  there  should  be  no  contract  ex- 
cept a  formal  written  contract  signed  and  approved  in 
writing.  They  nevertheless  proceeded  with  the  initial 
work  to  be  done  before  they  had  executed  the  contem- 
plated written  contract  because  the  work  was  intended  to 
speed  the  war  effort.  But  both  parties  pursued  a  course 
of  conduct  plainly  indicating  that  they  did  not  consider 
that  a  contract  had  been  made. 

In  view  of  the  tremendous  number  of  cases  in  which  a 
party  has  been  compelled  to  sue  on  quantum  Tneruit  or 
qimntnm  valebant  because  performance  of  a  contemplated 
contract  was  undertaken  before  there  was  any  meeting  of 
the  minds  fixing  the  rights  and  liabilities  of  the  parties,  it 
cannot  be  said  that  the  finding  of  the  trial  court  was 
capricious,  arbitrary,  unreasonable  or  clearly  erroneous. 

4.  Even  if  appellee  had  perfected  an  appeal  and  specif- 
ically assigned  as  error  the  action  of  the  trial  court  in  find- 
ing that  the  formal  written  contract  bearing  the  written 
approval  of  the  architect-engineer-manager  and  the  con- 
tracting officer  was  the  only  contract  between  the  parties, 
this  court  should  sustain  the  action  of  the  trial  court;  be- 
cause to  do  otherwise  would  be  to  hold  that  Section  52a  of 
the  Federal  Rules  of  Civil  Procedure  authorizes  an  appellate 
court  to  substitute  its  own  appraisal  of  the  evidence  for  that 
of  the  trial  court  whenever  a  suit  at  law  is  tried  without  a 
jury.  But  in  a  case  where  no  party  to  the  action  has  ap- 
pealed from  the  finding  of  fact  of  the  trial  court,  nor  from 
any  part  of  the  judgment  directly  based  thereon,  it  would 
certainly  be  contrary  to  the  spirit  of  Section  52a,  and  a 
violent  reversal  of  the  practice  which  has  heretofore  ob- 
tained, for  the  appellate  court  to  substitute  its  judgment 
for  that  of  the  trial  court  in  determining  which  of  two  per- 
missible inferences  should  be  drawn  from  the  evidence. 
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5.  This  court  erroneously  held  that  the  provision  in 
the  specifications  that  the  contract  should  be  subject  to 
the  written  approval  of  the  architect-engineer-manager  and 
the  contracting  officer,  and  should  not  be  binding  until  so 
approved,  was  solely  for  the  protection  of  the  government. 
It  is  conceded  that  the  reserved  right  of  the  government  to 
prevent  the  parties  from  contracting  by  withholding  its 
approval  was  solely  for  the  protection  of  the  government; 
but  the  provision  that  the  approval  should  be  in  writing  was 
for  the  protection  of  the  government  and  both  of  the  parties 
who  proposed  to  contract. 

The  object  of  requiring  the  approval  to  be  in  writing 
was  to  avoid  the  hazards  of  a  lawsuit  in  which  the  facts 
must  be  determined  upon  conflicting  evidence  and  in- 
ferences to  be  drawn  from  the  evidence.  If  the  question  as 
to  whether  or  not  a  contract  had  been  approved  was  to  be 
determined  without  written  evidence,  neither  party  could 
be  certain  whether  the  contract  had  been  approved  or  not 
until  the  verdict  of  a  jury  was  returned.  It  was  as  im- 
portant to  the  appellant  that  that  hazard  be  removed  as 
it  was  to  the  government. 

If  appellant  had  brought  suit  to  recover  upon  a  contract 
with  the  government  in  which  it  was  provided  that  the 
contract  would  not  be  binding  until  approved  by  a  certain 
officer,  plaintiff  would  have  a  right  to  prove,  if  it  could,  that 
the  government  had,  by  its  conduct,  waived  that  provision  of 
the  contract.  It  by  no  means  follows  that  after  such  a  con- 
tract is  signed  the  government  may  maintain  suit  for  breach 
of  the  contract  upon  proof  that  by  its  conduct  it  had  waived 
the  written  approval  by  the  officer.  The  defendant  would 
have  the  right  to  refuse  to  recognize  the  contract  until  it 
was  approved  in  writing. 

Whether  or  not  both  parties  proceeded  to  enter  into  a 
contract  without  the  written  approval  of  the  contracting 


12 

officer,  because  they  both  believed  that  the  government  had 
waived  the  provision  for  written  approval,  is  a  question  of 
fact.  The  trial  court  had  a  right  to  take  into  consideration 
the  evidence  which  showed  that  appellant  proceeded  upon 
the  theory  that  there  was  no  binding  contract  until  it  was 
approved  in  writing,  and  that  the  government  officer 
apparently  proceeded  upon  the  same  theory  by  giving  his 
written  approval  of  the  formal  contract  which  was  finally 
signed  and  approved. 

For  the  foregoing  reasons  appellant  should  be  granted  a 
rehearing  in  this  cause. 

Respectfully  submitted, 

Lancie  L.  Watts, 
801  Scarritt  Building, 
Kansas  City  6,  Missouri, 
Attorney  for  Appellant. 

CERTIFICATE  OF  COUNSEL. 

Lancie  L.  Watts,  counsel  for  appellant,  certifies  that  in 
his  judgment  the  foregoing  petition  for  rehearing  is  well- 
founded  and  that  it  is  not  interposed  forolelay. 
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2  G.  I.  Downing  and  P.  L.  Downing,  Sr. 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  Civ.  3974 

DOROTHY  A.  DOWNING, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 
GERTRUDE  I.  DOWNING  and 
PERRY  LYNN  DOWNING,  SR., 

Defendants. 

COMPLAINT 

Comes  now  the  plaintiff  and  for  cause  of  action 
alleges : 

I. 

Plaintiff  was  and  is  now  a  resident  of  the  State 
of  Oregon. 

n. 

The  defendants,  Gertrude  I.  Downing  and  Perry 
Lynn  Downing,  Sr.,  were  and  are  now  inhabitants 
of  the  State  of  Oregon. 

III. 

This  action  arises  under  38  U.S.C.A.  445  as  here- 
inafter more  fully  appears. 
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IV. 

Perry  Lynn  Downing,  Jr.  hereinafter  referred 
to  as  the  deceased,  entered  the  military  service  of 
the  United  States  of  America  on  or  about  Decem- 
ber 9,  1942,  and  thereafter  entered  into  a  contract 
of  National  Service  Life  Insurance  in  the  principal 
amount  of  $10,000.00  with  the  defendant.  United 
States  of  America,  payable  upon  his  death. 

V. 

That  on  the  date  that  the  deceased  applied  for 
such  insurance,  he  was  unmarried,  and  at  that  time 
he  designated  as  the  principal  beneficiary  of  said 
insurance,  his  mother,  the  defendant,  Gertrude  I. 
Downing  and  as  contingent  beneficiary  of  such  in- 
surance, his  father,  the  defendant  Perry  Lynn 
Downing,  Sr. 

VI. 

That  on  or  about  September  4,  1943,  the  deceased 
married  the  plaintiff.  [1*] 

YII. 

That  at  some  time  after  said  marriage,  the  exact 
date  being  unknown  to  the  plaintiff,  the  deceased 
changed  beneficiaries  of  said  insurance  policy  and 
designated  his  wife,  the  plaintiff,  as  principal  bene- 
ficiary of  said  policy  and  his  mother,  the  defendant, 
Oertrude  I.  Downing,  as  contingent  beneficiary. 


*Page  numbering  appearing  at   foot  of  page   of  original   certified 
Transcript  of  Record. 
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VIII. 

That  on  or  about  October  3,  1945,  while  said  in- 
surance was  in  full  force  and  effect,  and  when  the 
deceased  was  in  the  military  service,  the  deceased 
was  killed  and  by  reason  of  the  aforesaid,  the  pro- 
ceeds and  benefits  of  said  insurance  policy  became 
due  and  payable  to  the  plaintiff. 

IX. 

That  after  said  benefits  became  payable,  the 
plaintiff  filed  a  written  claim  with  the  Veterans 
Administration,  and  the  Veterans  Administration 
decided  that  the  defendant,  Gertrude  I.  Downing, 
was  entitled  to  the  benefits  of  the  insurance. 

X. 

The  plaintiff  appealed  from  said  decision  of  the 
Veterans  Administration  to  the  Administrator  of 
Veteran's  Affairs  using  words  showing  an  intention 
to  claim  said  benefits  and  the  Board  of  Veterans 
Appeals,  acting  in  the  name  of  the  Administrator 
of  Veterans  Affairs,  denied  said  claim  and  appeal 
in  an  opinion  dated  October  13,  1947  and  numbered 
Docket  No.  M-15,798. 

XI. 

That  the  proceeds  of  said  insurance  policy  have 
been  and  are  now  being  paid  to  the  defendant,  Ger- 
trude I.  Downing. 

Wherefore,  plaintiff  prays  that  she  be  designated 
principal  beneficiary  of  said  insurance  policy,  that 
the  Veterans  Administration  pay  to  her  the  bene- 
fits of  such  policy  in  the  amount  of  $10,000.00,  ac- 
cording to  the  tenor  of  the  policy,  that  out  of  said 
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benefits  the  Veterans  Administration  be  directed  to 
pay  to  [2]  plaintiff's  attorneys  a  certain  percentage 
of  such  benefits  determined  and  allowed  by  the 
Court  as  a  reasonable  attorneys'  fees,  and  for  her 
costs  herein. 

WILBUR,  BECKETT, 

OPPENHEIMER,  MAUTZ 

&  SOUTHER, 

/s/  By  ARNO  H.  DENECKE, 

Attorneys  for  Plaintiff. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  foregoing  Complaint  by  copy, 
as  prescribed  by  law,  is  hereby  admitted,  at  Port- 
land, Oregon,  this  3rd  day  of  December,  1947. 

/s/  EDWARD  B.  TWINING, 

Attorney  for  United  States. 

[Endorsed] :  Filed  December  3,  1947.  [3] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Come  now  the  defendants,  Grertrude  I.  Downing 
and  Perry  Lynn  Downing,  Sr.,  and  in  answer  to 
the  plaintiff's  complaint  filed  herein,  admit,  deny 
and  allege: 

I. 

Admit  paragraphs  I,  II,  III  and  lY. 
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II. 

Deny  paragraph  V  except  as  is  hereinafter  ex- 
pressly admitted,  qualified  or  alleged. 

III. 
Admit  paragraph  YI. 

IV. 
Deny  paragraph  YII. 

V. 
In  answer  to  paragraph  YIII  admit  that  on  or 
about  the  3rd  day  of  October,  1945  while  the  said 
insurance  was  in  full  force  and  effect,  the  said  de- 
ceased was  killed  while  in  the  military  service. 
Deny  each  and  every  other  allegation  therein  con- 
tained. 

VI. 
Admit  paragraphs  IX,  X  and  XI. 

For  a  further  and  separate  answer  and  defense, 
these  answering  defendants  allege: 

I. 

That  this  plaintiff  and  these  defendants,  Ger- 
trude I.  Downing  [4]  and  Perry  Lynn  Downing, 
Sr.,  were  at  all  times  herein  mentioned  and  now  are 
inhabitants  of  the  State  of  Oregon. 

II. 

That  this  action  arises  under  38  U.S.C.A.  Section 
445  as  hereinafter  more  fully  appears. 

III. 

That  Perry  Lyrm  Downing,  Jr.,  hereinafter  re- 
ferred to  as  the  deceased,  entered  the  military  serv- 
ice of  the  United  States  of  America  on  or  about 
the  9th  day  of  December,  1942,  and  thereafter  en- 
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tered  into  a  contract  of  National  Service  life  In- 
surance in  the  principal  amount  of  $10,000.00  with 
the  defendant,  United  States  of  America,  payable 
upon  his  death. 

TV, 

That  the  last  change  of  beneficiary  made  by  the 
said  deceased  prior  to  his  death  was  on  or  about 
the  6th  day  of  November,  1943,  at  which  time  he 
designated  his  mother,  the  defendant  herein,  as 
beneficiary  of  the  said  insurance. 

Y. 

That  on  or  about  the  4th  day  of  September,  1943, 
the  deceased  married  the  plaintiff  herein. 

VI. 

That  on  or  about  the  3rd  day  of  October,  1945, 
while  the  said  insurance  was  in  full  force  and  effect 
and  while  the  deceased  was  in  the  military  service, 
the  deceased  was  killed  and  by  reason  of  the  afore- 
said, the  proceeds  and  benefits  of  the  said  insur- 
ance policy  became  due  and  payable  to  this  defend- 
ant, Gertrude  I.  Downing. 

YII. 

That  the  proceeds  of  the  said  insurance  policy 
have  been  and  are  now  being  paid  to  this  defend- 
ant, Gertrude  I.  Downing. 

Wherefore,  defendants,  Gertrude  I.  Downing  and 
Perry  Lynn  Downing,  having  fully  answered  the 
plaintiff's  complaint  pray  that  [5]  the  plaintiff 
take  nothing  thereby  and  that  this  defendant,  Ger- 
trude I.  Downing,  be  designated  as  principal  bene- 
ficiary of  the  said  insurance  policy,  and  that  the 
Veterans  Administration  continue  to  pay  to  her 


8  G.  I.  Downing  and  P.  L.  Downing,  Sr. 

the  benefits  of  such  policy  according  to  the  tenor 
of  the  said  policy,  that  out  of  the  said  benefits  the 
Veterans  Administration  be  directed  to  pay  to  the 
defendants'  attorney  a  certain  percentage  of  such 
benefits  determined  and  allowed  by  the  court  as  a 
reasonable  attorney's  fees,  and  for  her  costs  herein. 

FRANCIS  F.  YUNKER, 

Attorney  for  Defendants,  Gertrude  I.  Downing  and 
Perry  Lynn  Downing. 

Due  and  legal  service  of  the  within  answer  by 
receipt  of  a  duly  certified  copy  thereof,  as  required 
by  law  is  hereby  accepted  in  Multnomah  County, 
Oregon,  on  this  26th  day  of  December,  1947. 

/s/  A.  H.  DENECKE, 

Attorney  for  Plaintiff. 

[Endorsed]  :  Filed  December  26,  1947.  [6] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant.  United  States  of 
America,  by  its  attorneys,  Henry  L.  Hess,  United 
States  Attorney,  and  Floyd  D.  Hamilton,  Assistant 
United  States  Attorney,  in  and  for  the  District  of 
Oregon,  and  for  answer  to  the  complaint  filed 
herein,  says: 

I. 

The  defendant  admits  the  allegations  contained 
in  paragraphs  I,  II,  III,  IV,  V  and  VT  of  the  said 
complaint. 
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II. 

The  defendant  denies  each  and  every  allegation 
contained  in  paragraph  VII  of  said  complaint. 

III. 

In  answer  to  paragraph  VIII  of  said  complaint, 
the  defendant  admits  that  on  or  about  October  3, 
1945,  while  said  insurance  was  in  full  force  and 
effect,  and  when  the  deceased  was  in  the  military- 
service,  the  deceased  was  killed.  The  defendant 
denies  each  and  every  other  allegation  therein  con- 
tained. 

IV. 

The  defendant  admits  the  allegations  contained 
in  paragraph  IX  of  the  said  complaint. 

V. 

The  defendant  admits  the  allegation  contained 
in  paragraph  X  of  said  complaint.  [7] 

VI. 

In  answer  to  paragraph  XI  of  said  complaint, 
the  defendant  admits  that  some  of  the  proceeds  of 
said  insurance  policy  have  been  paid  to  the  de- 
fendant, Gertrude  I.  Downing,  but  at  the  time  of 
the  filing  of  this  ction,  such  payments  were  stopped 
pending  the  determination  of  this  action. 

VII. 

For  a  further  and  separate  answer  and  defense, 
the  defendant,  the  United  States  of  America,  al- 
leges that  said  Perry  Lynn  Downing,  Jr.,  deceased, 
entered  active  service  of  the  armed  forces  on  De- 
cember 9,  1942  and  effective  November  6,  1943  was 
granted  National  Service  Life  Insurance  in  the 
amount  of  $10,000.00  which  was  in  full  force  and 
effect  upon  the  date  of  his  death,  in  the  line  of 
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duty,  on  or  about  October  3,  1945,  and  that  the  said 
Perry  Lynn  Downing,  Jr.,  deceased,  designated 
Gertrude  Irene  Downing,  his  mother,  principal 
beneficiary  for  the  full  amount  of  the  insurance  and 
Perry  Lynn  Downing,  Sr.,  his  father,  contingent 
beneficiary,  and  further  the  said  Perry  Lynn  Down- 
ing, Jr.,  deceased,  before  his  death,  on  or  about 
October  3,  1945,  married  Dorothy  A.  Downing,  his 
wife,  and  inasmuch  as  a  disagreement  has  arisen 
between  the  plaintiff,  Dorothy  A.  Downing,  and 
defendants,  Gertrude  I.  Downing,  Perry  Lynn 
Downing,  Sr.,  and  the  United  States  of  America, 
as  to  the  true  beneficiary  under  the  policy  of  in- 
surance of  the  insured  within  the  meaning  of  Sec- 
tion 19  of  the  World  War  Veterans'  Act  of  1924, 
as  amended  (Section  445,  Title  38,  U.S.C.A.),  the 
United  States  of  America  admits  liability  under 
the  said  insurance  policy,  but  alleges  that  its  lia- 
bility is  limited  to  the  face  amount  of  the  policy, 
and  respectfully  requests  the  court  to  determine 
the  true  beneficiary  under  the  said  policy  and  direct 
payment  to  the  proper  party  with  a  release  as  to 
liability  to  any  other  party. 

Wherefore,  the  defendant  prays: 

(1)  That  the  court  order  the  plaintiff  and  Ger- 
trude I.  Downing  and/or  Perry  Lynn  Downing,  Sr., 
to  interplead  their  respective  claims. 

(2)  That  the  court  adjudge  whether  the  plaintiff 
or  Gertrude  I.  Downing  and/or  Perry  Lynn  Down- 
ing, Sr.,  is  entitled  to  the  proceeds  of  said  insurance 
policy  [8] 

(3)  That  the  court  discharge  defendant  from 
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all  liability  in  the  premises  except  to  the  person  it 
shall  adjudge  entitled  to  the  proceeds  of  said  insur- 
ance policy. 

(4)  That  the  court  award  to  the  defendant  its 
costs  and  such  other  relief  as  the  court  may  deem 
proper. 

/s/  HENRY  L.  HESS, 

United  States  Attorney. 

/s/  FLOYD  D.  HAMILTON, 
Assistant  United  States 
Attorney. 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Floyd  D.  Hamilton,  Assistant  United  States 
Attorney  for  the  District  of  Oregon,  being  first  duly 
sworn,  say  that  I  am  one  of  the  attorneys  for  de- 
fendant United  States  of  America  in  the  within 
entitled  action  and  that  the  foregoing  Answer  is 
true  as  I  verily  believe. 

/s/  FLOYD  D.  HAMILTON. 
Subscribed  and  sworn  to  before  me  this  2nd  day 
of  March,  1948. 

(Seal)  /s/  FLORENCE  McKAY, 

Notary  Public  for  Oregon. 

My  Commission  Expires  Sept.  4,  1951. 

United  States  of  America, 
District  of  Oregon — ss. 

Due  and  legal  service  of  the  within  Answer  by 
receipt  of  a  duly  certified  copy  thereof,  as  required 
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by  law,  is  hereby  accepted  in  the  State  and  District 
of  Oregon,  on  the  2nd  day  of  March,  1948. 

/s/  ARNO  H.  DENECKE, 
Attorney  for  Plaintiff. 

[Endorsed] :  Filed  March  2,  1948.  [9] 


In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No.  3974 

DOROTHY  A.  DOWNING, 


'5 


Plaintiff, 


vs. 


UNITED  STATES  OF  AMERICA, 
GERTRUDE  I.  DOWNING  and 
PERRY  LYNN  DOWNING,  SR., 

Defendants. 

FINDINGS,  CONCLUSIONS  AND  JUDGMENT 

This  matter  came  on  duly  and  regularly  for  trial 
on  April  20,  1948,  before  the  Honorable  Claude 
McColloch,  Judge,  presiding.  The  plaintiff  ap- 
peared in  person  and  by  Arno  H.  Denecke  (Wilbur, 
Beckett,  Oppenheimer,  Mautz  &  Souther),  her 
attorneys,  and  the  defendant  United  States  of 
America  appeared  by  Floyd  D.  Hamilton,  Assist- 
ant United  States  Attorney,  and  the  defendants 
Gertrude  I.  Downing  and  Perry  Lynn  Downing, 
Sr.  appeared  in  person  and  by  Francis  F.  Yunker, 
their  attorney. 
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Evidence  was  introduced  on  behalf  of  the  indi- 
vidual parties  and  authorities  were  presented  and 
arguments  made  by  the  individual  parties  and  the 
Court  took  the  matter  under  advisement,  and  hav- 
ing considered  the  same  and  being  fully  advised  in 
the  premises  makes  the  following : 

FINDINGS  OF  FACT 

I. 

That  plaintiff  was  and  is  now  a  resident  of  the 
State  of  Oregon  and  the  defendants  Gertrude  I. 
Downing  and  Perry  Lynn  Dov^ming,  Sr.  were  and 
are  now  inhabitants  of  the  State  of  Oregon. 

II. 

That  Perry  Lynn  Downing,  Jr.  entered  the  mili- 
tary services  of  the  United  States  of  America  on 
or  about  December  9,  1942,  and  thereafter  entered 
into  a  contract  of  National  Service  [10]  Life  In- 
surance in  the  principal  amount  of  $10,000.00  with 
the  defendant  United  States  of  America,  payable 
upon  his  death. 

III. 

That  on  the  date  Perry  Lynn  Dovming,  Jr.  ap- 
plied for  such  insurance  he  designated  as  the  prin- 
cipal beneficiary  of  said  insurance  his  mother,  the 
defendant  Gertrude  I.  Downing,  and  as  contingent 
beneficiary  of  such  insurance  his  father,  the  de- 
fendant Perry  Lynn  Downing,  Sr. 

IV. 

That  on  or  about  September  4,  1943,  Perry  Lynn 
Downing,  Jr.  married  the  plaintiff,  and  the  plain- 
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tiff  continued  to  be  the  wife  of  said  Perry  Lynn 
Downing,  Jr.  until  the  date  of  the  latter 's  death. 

V. 

That  after  said  marriage  Perry  Lynn  Downing, 
Jr.  duly  executed  a  change  of  beneficiary  of  said 
life  insurance  policy  and  designated  the  plaintiff 
as  the  principal  beneficiary  of  said  policy,  but  said 
document  was  inadvertently  lost  while  it  was  in  the 
possession  of  the  United  States  Army. 

VI. 

That  on  or  about  October  3,  1945,  while  said  in- 
surance was  in  full  force  and  effect  and  when  Perry 
Lynn  Downing,  Jr.  was  in  the  military  service,  he 
was  killed  and  by  reason  of  the  aforesaid  the  pro- 
ceeds and  benefits  of  said  insurance  policy  became 
due  and  payable  to  the  plaintiff. 

YII. 

That  after  said  benefits  became  payable  the  plain- 
tiff filed  a  written  claim  with  the  Veterans  Admin- 
istration and  the  Veterans  Administration  decided 
that  the  defendant  Gertrude  I.  Downing  was  en- 
titled to  the  benefits  of  said  insurance.  [11] 

VIII. 

That  the  plaintiff  appealed  from  said  decision  of 
the  Veterans  Administration  to  the  Administrator 
of  Veteran's  Affairs  using  the  words  showing  an 
intention  to  claim  said  benefits  and  the  Board  of 
Veterans  Appeals,  acting  in  the  name  of  the  Ad- 
ministrator of  Veterans  Affairs  denied  said  claim 
and  appeal  in  an  opinion  dated  October  13,  1947 
and  numbered  Docket  No.  M-15,798. 
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IX. 

That  a  part  of  the  proceeds  of  said  insurance  pol- 
icy have  been  paid  to  the  defendant  Gertrude  I. 
Downing. 

X. 

That  an  amount  equal  to  10%  of  the  amount  re- 
covered by  the  plaintiff  is  a  reasonable  fee  for  the 
attorneys  of  the  plaintiff. 

Based  upon  the  foregoing  Findings  of  Fact  the 
Court  makes  the  following: 

CONCLUSIONS  OF  LAW 
I. 

That  Perry  Lynn  Downing,  Jr.  changed  the  bene- 
ficiary of  his  National  Service  Life  Insurance  Pol- 
icy and  designated  his  wife,  the  plaintiff,  as  princi- 
pal beneficiary  of  said  policy. 

II. 

That  there  is  legally  due  and  owing  the  plaintiff 
from  the  Veterans  Administration  the  unpaid  bene- 
fits and  proceeds  of  such  policy,  to  be  paid  accord- 
ing to  the  tenor  of  the  policy. 

Based  upon  the  foregoing  Findings  of  Fact  and 
Conclusions  of  Law  the  Court  makes  and  enters 
the  following: 

JUDGMENT 

Now,  therefore,  it  is  considered,  ordered  and 
adjudged  that  the  plaintiff,  Dorothy  A.  Downing, 
be  designated  beneficiary  of  the  National  Service 
Life  Insurance  Policy  contracted  for  by  Perry 
Lynn  Downing,  Jr. ;  that  the  Veterans  Administra- 
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tion  pay  [12]  to  the  plaintiff,  Dorothy  A.  Downing, 
such  proceeds  and  benefits  of  said  policy  as  remain 
unpaid,  such  payments  to  be  made  according  to  the 
tenor  of  the  policy;  that  the  Veterans  Administra- 
tion, out  of  the  payments  to  be  made  under  this 
Judgment  pay  the  law  firm  of  Wilbur,  Beckett, 
Oppenheimer,  Mautz  &  Souther  sums  equaling  10 
per  cent  of  each  of  such  payments.  Costs  to  neither 
party. 

Dated  this  27th  day  of  May,  1948. 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

Entered  in  Docket  May  27,  1948. 

[Endorsed] :  Filed  May  27,  1948.  [13] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  defendants,  Ger- 
trude I.  Downing  and  Perry  Lynn  Downing,  Sr., 
above  named,  hereby  appeal  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  final 
judgment  entered  in  this  action  on  May  27,  1948. 

/s/  FRANCIS  F.  YUNKER, 
Attorney  for  Appellants. 

[Endorsed]  :  Filed  June  25,  1948.   [14] 
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CLERK'S  CERTIFICATE 

United  States  of  America, 

District  of  Oregon — ss.  ^ 

I,  Lowell  Mundorff,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  do 
hereby  certify  that  the  foregoing  pages  numbered 
from  1  to  19  inclusive  constitute  the  transcript  of 
record  on  appeal  from  a  judgment  of  said  court  in 
a  cause  therein  numbered  Civil  3974,  in  which 
Dorothy  A.  Downing  is  plaintiff  and  appellee,  and 
Gertrude  I.  Downing  and  Perry  Lynn  Downing, 
Sr.,  are  defendants  and  appellants;  that  the  said 
transcript  has  been  prepared  by  me  in  accordance 
with  the  designation  of  contents  of  the  record  on 
appeal  filed  by  the  appellants,  and  in  accordance 
with  the  rules  of  this  Court;  that  I  have  compared 
the  foregoing  transcript  with  the  original  record 
thereof  and  that  it  is  a  full,  true,  and  correct  tran- 
script of  the  record  and  proceedings  had  in  said 
court  in  said  cause,  in  accordance  with  the  said 
designation  as  the  same  appears  of  record  and  on 
file  at  my  office  and  in  my  custody. 

I  further  certify  that  I  have  enclosed  under  sep- 
arate cover  a  duplicate  transcript  of  the  testimony 
taken  April  20,  1948,  and  filed  in  this  office  in  this 
cause,  together  with  exhibits  Nos.  1  to  29  inclusive, 
filed  in  this  cause. 

I  further  certify  that  the  cost  of  comparing  and 
certifying  the  within  transcript  is  $12.55,  and  the 
cost  of  filing  the  notice  of  appeal  is  $5.00,  making 
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a  total  of  $17.55,  and  that  the  same  has  been  paid 
by  the  appellants. 

In  Testimony  Whereof  I  have  heremito  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  27th  day  of  July,  1948. 

[Seal]  LOWELL  MUNDORFF, 

Clerk.   [19] 


In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  3974 

DOROTHY  A.  DOWNING, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA,  GERTRUDE 
I.  DOWNING  and  PERRY  LYNN  DOWN- 
ING, SR., 

Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 
OF  TRIAL 

Portland,  Oregon 
Tuesday,  April  20,  1948,  10:30  a.m. 

Before:  Honorable  Claude  McColloch,  Judge. 

Appearances:  Mr.  Arno  H.  Denecke  (Wilbur, 
Beckett,  Oppenheimer,  Mautz  &  Souther),  of  Attor- 
neys for  Plaintiff.  Mr.  Floyd  D.  Hamilton,  Assist- 
ant United  States  Attorney,  appearing  on  behalf  of 
t]]e    United    States    of   America,    Defendant.    Mr. 
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Francis  F.  Yunker,  Attorney  for  Defendants  Ger- 
trude I.  Downing  and  Perry  Lynn  Downing,  Sr. 

Mr.  Hamilton:  May  it  please  the  Court,  I  be- 
lieve it  would  be  appropriate  at  this  time  to  give 
consideration  to  the  prayer  of  the  defendant,  the 
United  States  of  America,  wherein  we  have  [1*] 
asked  that  the  Court  order  the  plaintiff  and  Ger- 
trude I.  Downing  and  Perry  Lynn  Downing,  Sr., 
to  interplead  their  respective  claims. 

I  believe  it  would  be  appropriate  at  this  time  for 
the  Court  to  so  order  the  parties.  I  so  move  the 
Court. 

Mr.  Yimker:  There  is  no  objection  on  behalf  of 
the  individual  defendants. 

The  Court:    Take  the  appropriate  order. 

Mr.  Denecke:  The  plaintiff  waives  any  right  to 
the  amount  of  insurance  that  has  already  been  paid 
to  Mrs.  Gertrude  I.  Downing. 

The  Court:  The  record  will  show  that.  Are  you 
ready  to  call  witnesses'? 

Mr.  Denecke:    Yes,  your  Honor. 

DOROTHY  A.  DOWNING 

the  plaintiff  herein,  was  thereupon  produced  as  a 
witness  in  her  o\^ti  behalf  and,  being  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Denecke: 

Q.  You  are  Mrs.  Dorothy  A.  Downing,  the  plain- 
tiff in  this  case?  A.    Yes. 


*  Page  niimberinsr  appearing   at    foot   of   page   of   original 
certified  Reporter's  Transcript. 
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(Testimony  of  Dorothy  A.  Downing.) 

Q.    Where  do  you  live? 

A.     6552  Northeast  Eighth  Avenue.    [2] 

Q.    What  is  your  present  age? 

A.     Twenty-three. 

Q.  Mrs.  Downing,  you  married  Perry  Lynn 
Downing,  Jr.,  in  September,  1943?  A.     Yes. 

Q.     How  long  had  you  known  Perry  Downing? 

A.    About  four  years. 

Q.  You  had  known  Perry  Downing  about  four 
years  ? 

A.     Since  I  was  a  sophomore  in  high  school. 

Q.     Speak  louder. 

A.     Since  I  was  a  sophomore  in  high  school. 

Q.  How  long  had  you — to  use  the  phrase — gone 
with  Perry  Lynn  Downing,  Jr.,  before  you  were 
married  ? 

A.  Oh,  you  say  how  long  had  I  known  him?  I 
had  known  him  ever  since  grammar  school  but  I 
had  gone  with  him  for  four  years. 

Q.     You  had  gone  with  him  four  years? 

A.    Yes. 

Q.  But  had  known  him  ever  since  grammar 
school  ?  A.    Yes. 

Q.  Were  you  neighbors  of  Perry  Downing 's 
family  ? 

A.    Yes,  about  three  blocks  from  there. 

Q.  When  did  you  become  formally  engaged  to 
Perry  Downing?  A.     February  22,  1943. 

Q.     February  22,  1943?  [3]  A.     Yes. 

Q.     Where  was  your  husband  at  that  time? 
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A.    He  was  in  Portland. 

Q.    Was  he  in  the  service  yet?  A.    No. 

Q.    When  did  your  husband  enter  the  service? 

A.  He  was  called  away  February  26th  of  that 
year,  1943. 

Q.     Of  1943?  A.     Yes. 

Q.  Where  did  your  husband  first  go  in  the 
service  ? 

The  Court:    When  were  they  married? 

Mr.  Denecke:  In  September,  1943,  your  Honor. 
The  engagement,  she  testified,  was  in  February. 

A.     He  went  to  Fresno,  California,  first. 

Q.  At  the  time  you  were  married,  September, 
1943,  what  was  the  status  of  your  husband  in  the 
Army,  do  you  know?  A.     He  was  a  student. 

Q.     He  was  a  student?  A.    Yes. 

Q.    What  kind  of  a  student? 

A.    Aviation  student. 

Q.  Where  was  he  stationed  at  the  time  of  your 
marriage?  A.     Santa  Ana,  California. 

Q.    Where  were  married? 

A.     In  Santa  Ana.    [4] 

Q.    At  Santa  Ana?  A.    Yes. 

Q.  Did  you  stay  and  live  with  your  husband, 
then,  after  your  marriage?  A.    Yes. 

The  Court:    Are  they  Catholic  people? 

A.     No. 

Mr.  Denecke :    No,  I  do  not  think  so,  your  Honor. 

Q.     How  long  were  you  able  to  stay  with  your 
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husband  from  the  time  you  were  married?    How 

long  did  you  live  with  him? 

A.  Well,  all  the  time  except  when  I  came  home 
to  have  my  baby. 

Q.    When  was  that?  A.     In  April. 

Q.    Of  what  year?  A.     1945,  I  think. 

Q.    What  was  your  answer? 

A.     '44  or  '45;  about  '45;  yes,  '45. 

Q.  In  April,  1945,  you  came  home.  You  had 
lived  with  him,  then,  from  September,  1943,  until 
AprH,  1945? 

A.  I  came  home  for  a  short  while,  while  he  was 
in  Victoryville.  They  couldn't  bring  their  wives 
there. 

Q.  You  said  you  were  going  to  have  a  child. 
When  was  that  child  born? 

A.     June  20,  1945. 

Q.    June  20,  1945?  [5]  A.    Yes. 

Q.  When  did  you  first  tell  your  husband  he  was 
going  to  be  a  father? 

A.  Well,  when  I  first  knew  about  it.  I  think  it 
was  in  October. 

Q.  Approximately  in  the  fall  of  1944  that  would 
be?  A.    Yes. 

Q.  Had  your  husband  ever  said  anything  to  you 
concerning  his  National  Service  Life  Insurance, 
commonly  called  GI  Insurance? 

A.  Only  once  that  I  can  really  remember  and 
that  was  when  we  were  in  Chico.  It  seems  to  me 
it  was  in  January. 
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Q.  You  were  in  Chico  in  January.  What  year 
was  that,  do  you  remember? 

A.     1944,  I  think  it  was. 

Q.    January,  1944?  A.    Yes. 

Q.  Was  it  just  a  short  time  before  you  came 
home  to  have  the  baby? 

A.    Yes.   Well,  it  was  1945. 

Q.     That  would  be  1945?  A.     Yes. 

Q.  What  did  your  husband  say  to  you  at  that 
time? 

A.  Well,  he  said  he  was  going  to  go  down  and 
change  the  beneficiary.    [6] 

Q.  Where  did  he  say  he  was  going  to  do  that, 
or  did  he  say? 

A.    Well,  it  was  just  the  base. 

Q.  Was  going  to  the  base  and  change  the  bene- 
ficiary? 

A.  Going  to  the  base  and  change  the  beneficiary, 
and  then  he  came  home  that  evening  and  said  he 
had.  and  that  was  in  January. 

Q.    Of  1945?  A.    Yes. 

Q.    Are  you  certain  it  was  in  January,  1945? 

A.  I  can't  swear  to  that,  but  that  is  my  feeling, 
I  know. 

Q.     That  is  your  recollection?  A.    Yes. 

The  Court:     Change  it  in  what  way? 

Mr.  Denecke :  Q.  Did  your  husband  indicate  or 
say  to  you  how  he  was  going  to  change  his  insur- 
ance? A.    To  me. 

Q.     He  was  going  to  change  it  to  you? 
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A.    Yes. 

Q.  Did  he  tell  you  he  was  going  to  change  it 
from  whom?  Did  he  tell  you  from  whom  he  was 
going  to  change  it?  A.     No. 

Q.  Did  you  know  who  had  been  the  beneficiary 
of  his  insurance  up  to  that  time? 

A.  I  surmised  it  was  his  mother.  I  am  not  sure 
that  it  was. 

Q.    I  didn't  hear  you?    [7] 

A.  I  was  most  sure  it  was  Mrs.  Downing  or  Mr. 
Downing. 

Q.    His  mother  or  father?  A.    Yes. 

Q.  From  that  time  on,  did  he  ever  say  anjrthing 
to  you  further  about  his  insurance? 

A.    No,  he  didn't.   He  never  discussed  it. 

Q.  Did  you  receive  an  allotment  from  your 
husband  ?  A.    Yes. 

Q.    How  much  was  that  allotment? 

A.  Well,  it  was  $200  a  month,  when  he  was  over- 
seas. 

Q.     That  was  when  he  was  overseas? 

A.    Just  before  he  went  over. 

Q.  Let  me  ask  you:  Did  you  receive  your  hus- 
band's death  gratuity  after  his  death? 

A.    Yes. 

Q.     You  came  home  in  April,  1945? 

A.    Yes. 

Q.     And  your  daughter  was  born  in  June,  1945? 

A.    Yes. 

Q.    When  did  you  last  see  your  husband? 
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A.  It  was  in  July;  it  was  three  weeks  after  my 
baby  was  born  that  we  went  down  there  with  Mr. 
and  Mrs.  Downing.   They  took  us  down. 

Q.     Where  was  your  husband? 

A.     Salinas,  California.    [8] 

Q.  Had  you  talked  to  your  husband  during  that 
period  between  April,  1945,  and  July,  1945? 

A.    What  do  you  mean,  about  the  insurance? 

Q.  No.  Had  you  talked  with  him  at  all?  Had 
he  called  you?  A.     Oh,  yes,  frequently. 

Q.     Frequently?  A.    Yes. 

Q.     What  was  the  date  of  your  husband's  death? 

A.     October  3,  1945. 

Mr.  Denecke:  Mr.  Clerk,  would  you  hand  the 
witness  Exhibits  No.  5  and  No.  21?  (Documents 
handed  to  the  witness.) 

Q.     I  will  ask  you  what  those  are. 

The  Court:  You  can  tell  what  they  are.  What 
are  they,  Mr.  Denecke? 

Mr.  Denecke :  If  the  Court  please.  Exhibit  No.  5 
is  the  Personal  Affairs  Statement  signed  by  Perry 
Ijynn  Downing,  Jr. 

The  Court:  There  is  no  dispute  between  you 
lawyers  as  to  the  contents  of  any  of  these  ex- 
hibits? 

Mr.  Denecke:    No,  there  is  not,  your  Honor. 

The  Court:     Or  their  authenticity? 

Mr.  Hamilton:     No,  your  Honor. 

Mr.  Yunker:    No,  your  Honor. 

The   Court:    You   have   examined   them   amono: 
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yourselves  and  you  all  agree  they  are  what  they 

purport  to  be? 

Mr.  Denecke:    Yes.    [9] 

The  Court:  Then  you  won't  need  any  further 
testimony  about  them. 

Mr.  Denecke :  I  wanted  to  bring  out  the  circum- 
stances surrounding  the  receipt  of  that. 

The  Court:  Call  the  number  of  the  exhibit  for 
the  record. 

Mr.  Denecke:  You  received  Exhibits  No.  5  and 
No.  21  from  the  Army,  did  you?  A.     Yes. 

Q.  It  is  noted  on  Exhibit  No.  5  that  Dorothy  A. 
Downing  is  the  beneficiary  of  Perry  Lynn  Down- 
ing's  National  Life — National  Service  Life  Insur- 
ance policy.  Did  you  believe  that  was  the  notifica- 
tion that  you  received  of  his  change  of  beneficiary 
to  you?  A.    Yes. 

Q.  And  the  letter,  Exhibit  No.  21,  the  letter  of 
transmittal,  states  that  this  was  sent  to  you  as  bene- 
ficiary, does  it  not?  A.    Yes. 

The  Court:    What  is  the  date  of  the  letter? 

A.     January  24,  1945. 

The  Court:    What  year?  A.     1945. 

Mr.  Denecke:  I  hand  you  Pre-Trial  Exhibits 
No.  4  and  No.  20  and  will  ask  you  if  you  received 
Exhibit  No.  4  or  a  document  exactly  like  is  signed 
by  your  husband  ?  [10]  A.    Yes. 

Q.  Together  with  a  letter  of  transmittal.  Ex- 
hibit No.  20,  in  which  it  states  again  that  you  are 
tlie  beneficiary?  A.    Yes. 
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The  Court:  That  first  letter  you  have  in  your 
hand,  where  was  it  addressed  to?  Where?  Port- 
land, Oregon,  or  where? 

The  Clerk:    Portland,  Oregon. 

The  Court:    What  is  the  date? 

The  Clerk:    January  24,  1945. 

The  Court:  Then  you  were  living  in  Portland 
when  you  received  that  letter? 

A.     It  was  sent  to  my  mother,  at  her  home. 

Mr.  Denecke:  Q.  It  was  sent  to  your  mother 
in  Portland?  A.    Yes. 

Q.    You  were  in  Chico  at  that  time? 

A.    Yes,  and  I  had  been  home. 

The  Court:    He  had  not  gone  overseas  then? 

Mr.  Denecke:    No,  your  Honor. 

The  Court:    Did  he  see  that  letter? 

Mr.  Denecke:    I  don't  know,  your  Honor. 

Q.  Did  you  ever  show  those  letters  or  those 
Personal  Affairs  statements,  the  pre-trial  exhibits 
I  have  shown  you — Did  you  ever  show  those  to  your 
husband?  A.    He  knew  that  I  had  them. 

Q.     Did  he  ever  see  them,  do  you  know?  [11] 

A.     I  can't  remember  that  at  all. 

The  Court:    He  did  know  you  had  them? 

A.     I  told  him  about  receiving  them. 

l^he  Court:  What  did  he  say?  Did  he  seem  sur- 
prised ? 

A.  No.  There  was  really  nothing  very  much 
said  about  it  at  all. 
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The  Court:  Where  were  they  kept?  Did  your 
mother  keep  them?  A.    Yes. 

The  Court:    Here  in  Portland?  A.    Yes. 

The  Court:    She  kept  them  for  you? 

A.    Yes. 

The  Court :    You  wanted  her  to  do  that  for  you  ? 

A.    Yes. 

The  Court:  Did  she  have  a  safety  deposit  box 
or  something?  A.    Yes. 

The  Court:  Did  she  keep  them  in  the  family 
safety  deposit  box?  A.    Yes. 

The  Court:    Did  you  have  a  father  living? 

A.    Yes. 

The  Court:    What  is  your  father's  business? 

A.  He  works  for  the  Iron  Fireman,  a  tool  and 
die  maker. 

Mr.  Denecke:  Q.  At  the  time  your  husband 
was  sent  overseas  [12]  where  did  he  send  his  be- 
longings ? 

A.  He  sent  some  home  to  me  and  one  locker  to 
Mrs.  Downing. 

Q.  Some  to  you  and  one  locker  to  his  mother, 
Mrs.  Gertrude  I.  Downing?  A.    Yes. 

Q.  Do  you  know  what  effects  Perry  Lynn  Down- 
ing sent  to  his  mother?  A.    No,  sir. 

Q.  Not  specifically,  but  I  mean  just  in  general. 
Clothes?  A.    His  clothes,  yes. 

Q.     Clothes? 

A.     Yes,  as  far  as  I  remember. 

Q.    Will  you  speak  up  louder? 
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A.    Mostly  his  clothes. 

The  Court:    How  old  is  this  girlf 

Mr.  Downing:  She  testified  she  is  twenty-three 
now,  your  Honor. 

Q.  How  old  was  your  husband  at  the  date  of  his 
death? 

A.  He  w^as — He  would  be  twenty-one  in  De- 
cember. 

Q.  He  would  have  been  twenty-one  in  Decem- 
ber, 1945? 

The  Court:  What  high  school  did  you  and  he 
attend  ? 

A.  He  graduated  from  Benson  High  School  and 
I  graduated  from  Jefferson. 

The  Court:  That  is  as  far  as  you  went  to  school, 
either  one  of  you?    [13]  A.     Yes. 

The  Court:  Did  you  say  your  families  lived 
near  each  other?  A.    Yes,  three  blocks. 

Mr.  Denecke:  Q.  What  did  your  husband  do 
after  he  got  out  of  high  school  in  the  way  of 
working  ? 

A.     Well,  he  worked  in  the  shipyards. 

Q.  How  long,  approximately,  did  he  work  in  the 
shipyards  ? 

A.     Until  he  went  into  the  service. 

Q.     Do  you  know  what  job  he  had  there? 

A.     It  seems  to  me  it  was  boilermaker. 

Q.    I  couldn't  hear  you,  Mrs.  Downing. 

A.     It  seems  to  me  he  w^as  a  boilermaker. 
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Q.  From  that  job  he  went  into  the  service,  is 
that  correct?  A.    Yes. 

l^he  Court:  Did  you  go  to  the  same  grammar 
school?  A.     Yes,  we  did. 

Mr.  Denecke:  Q.  What  was  your  husband's 
job  in  the  Army? 

A.  He  was  an  aviation  cadet.  He  was  in  the 
Air  Corps. 

Q.  You  said  he  was  an  aviation  cadet.  What 
did  he  do  when  he  went  overseas? 

A.    He  was  a  flier. 

Q.     He  was  a  flier?  A.     Yes. 

Q.     What  was  his  rank  at  the  time  of  his  death? 

A.     Second  Lieutenant. 

The  Court:  What  kind  of  flying  did  he  do,  do 
you  know? 

A.  Well,  he  flew  a  P-38  for  a  while  and  then 
he  was  on  heavier  airplanes. 

The  Court:  What  was  he  doing  when  he  lost  his 
life?  A.     He  was  flying  freight. 

The  Court:  He  was  a  combat  flier  in  the  Philip- 
pines? Had  he  gone  over  as  a  combat  flier? 

A.    Yes. 

Mr.  Denecke:  Q.  Your  child  is  alive  and  well 
today,  is  she  not?  A.     Yes. 

Q.     Where  are  you  and  the  child  living? 

A.     With  my  mother  and  father. 

Q.    Here  in  Portland?  A.    Yes. 

Q.  Your  husband  did  go  to  see  his  child  before 
he  went  overseas,  is  that  correct?  A.     Yes. 
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Mr.  Denecke:    That  is  all  I  have,  your  Honor. 

C  r  OSS-Examination 

By  Mr.  Yunker: 

Q.  Mrs.  Downing,  about  this  change  of  benefi- 
ciary: Would  you  tell  the  Court  what  was  said  by 
j^our  husband?  What  brought  up  this  conversation 
in  January,  1945?  [15] 

A.  Well,  really  nothing  at  all ;  just  came  out  of 
a  clear  blue  sky.  He  said  he  was  going  to  go  down 
and  change  his  beneficiary.   All  I  said  was,  ''Oh." 

Q.     Is  that  all  that  took  place  I  A.     Yes. 

Q.     That  is  all  the  conversation  you  had? 

A.  Then,  when  he  came  home  in  the  evening,  he 
said  he  had  changed  it.  I  have  forgotten  what  I 
said,  but  it  was  to  the  effect  that  it  didn't  matter. 

Q.    Who  said  it  didn't  matter? 

A.  I  did.  I  said,  ''You  expect  to  come  back, 
don't  you?" 

Q.  There  was  nothing  said  about  who  had  been 
the  beneficiary,  was  there,  or  who  was  to  be  the 
beneficiary  ?  A.     No. 

Q.     There  was  nothing  said? 

A.  Yes,  he  said  that  he  was  going  to  change  it 
to  my  name. 

Q.     Take  it  out  in  your  name?  A.    Yes. 

Q.  At  that  time  you  had  been  married  for  al- 
most two  years,  hadn't  you?  A.     Yes. 

Q.  Had  he  ever  mentioned  insurance  before 
that? 
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A.  Neither  one  of  us  did,  as  far  as  I  can  re- 
member. 

Q.  Was  there  anything  that  brought  up  the  sub- 
ject in  January? 

A.  No,  only  the  fact,  I  imagine,  that  it  was 
about  the  time  [16]  when  the  fellow  had  to  change 
their — not  change,  but  to  fix  up  their  personal 
affairs.  That  is  the  only  thing  I  can  figure  out  why 
he  was  planning  doiiig  that,  but  I  had  not  ever  said 
anything  to  the  effect  that  I  wanted  him  to  do  it. 

Q.  How  do  you  place  this  date  as  January, 
1945? 

A.  Well,  I  can  remember  it  this  way,  that  w-e 
were  in  this  home  and  then  we  moved  to  another 
place,  and  it  seems  to  me  it  was  in  just  about  that 
time. 

Q.    About  that  time?  A.    Yes. 

Q.  Aren't  you  basing  it  upon  these  Personal 
Affairs  statements  introduced  in  evidence,  No.  5 
and  No.  21? 

A.  No,  I  am  not.  Well,  I  just  don't  know,  but 
that  was  the  way  I  had  figured  it  out,  because  we 
only  had  about  three  months  to  live  in  this  last 
apartment  before  we  would  have  to  give  it  up. 

Q.  Did  you  see  your  husband  after  that,  after 
you  left  Chico  and  came  back  to  Portland  to  have 
the  baby?  A.     Yes. 

Q.     When  did  you  again  see  him? 

A.  Just  before  he  wxnt.  It  was  about  in  June, 
1  believe. 
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Q.    Did  he  come  up  on  a  furlough? 

A.    Yes,  April. 

Q.  Did  you  discuss  this  insurance  in  any  way 
at  that  time?  A.     No,  not  at  that  time.    [17] 

Q.  Did  you  discuss  these  documents,  these  Per- 
sonal Affairs  statements  at  any  time  after  that  con- 
versation in  January,  1945? 

A.  Well,  yes,  just  that  I  told  him  that  I  had 
received  them.    That  is  the  only  thing  that  I  said. 

Q.  Did  you  tell  him  that  by  letter  or  by  conver- 
saion?  A.     No,  by  conversation. 

Q.    When  was  that? 

A.    When  he  was  here  in  Portland. 

Q.  When  he  came  to  Portland,  wasn't  there  a 
little  difficulty  between  you  and  your  husband? 

A.     No,  there  wasn't. 

Q.  Where  did  he  stay  when  he  came  home  on 
that  last  furlough? 

A.  With  me.  What  do  you  mean,  where  did  he 
stay? 

Q.  Didn't  Mr.  Downing  stay  at  his  mother's 
home? 

A.  Well,  we  took  turns.  He  stayed  home  and 
then  he  stayed  at  Mrs.  Downing 's  home. 

Q.  As  a  matter  of  fact,  didn't  he  stay  at  his  own 
home  and  you  stay  at  your  home? 

A.     No. 

Q.    Are  you  sure? 

A.     I  certainly  can't  remember  it. 

Q.     Do  you  remember  an  incident  when  he  came 
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home  on  his  last  furlough,  when  you  refused  to  go 

to  dinner  with  him  at  one  of  his  relatives?  [18] 

A.    I  can't  remember  that. 

Q.  When  Lieutenant  Downing  left  for  overseas 
— That  was  about  July,  wasn't  it,  1945? 

A.    Yes. 

Q. of  course,  his  personal  belongings  were 

sent  home,  weren't  they?   That  is  correct? 

A.     Yes. 

Q.     He  had  a  trunk,  didn't  he?  A.     Yes. 

Q.     Where  did  that  trunk  go? 

A.  One  trunk  went  to  me  and  one  to  Mrs. 
Downing. 

Q.  What  was  the  nature  of  the  trunk  that  his 
mother  got,  do  you  know? 

A.    Well,  clothes,  mostly. 

Q.    What  is  that?  A.     Clothes,  I  guess. 

Q.     What  was  in  the  trunk  that  you  got? 

A.  Well,  it  was  his  clothes  that  he  wore  right 
at  the  last  that  were  in  Mrs.  Downing 's  trunk  and 
the  ones — Well,  kind  of  had  them  half — You 
know 

Q.    What  was  in  the  trunk  that  you  got? 

A.    Well,  his  uniform. 

Q.     That  is  all,  just  his  uniform? 

A.  No,  had  some  of  his  shirts,  and  I  gave  Mrs. 
Downing  some  of  his  things.    [19] 

Q.  However,  the  trunk  that  contained  his  per- 
sonal belongings  went  to  his  mother?  A.     No. 

Q.     Didn't  you  go  over  to  the  Downings,  that  is, 
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Lieutenant  Downing 's  mother,  and  go  through  that 

trunk  and  take  what  you  wanted  ? 

A.  There  was  just  a  few  little  things  like — only 
dirty  clothes  that  he  had  put  in  the  trunk. 

Q.  Wasn't  there  a  book,  a  little  memorandum 
book  there?   Isn't  that  right?  A.    Yes. 

Q.  Wasn't  that  book  the  cause  of  a  little  trouble 
between  you  and  your  husband?  A.     Yes. 

Q.  As  a  matter  of  fact,  Mrs.  Downing,  didn't 
you  consult  an  attorney  about  a  divorce? 

A.     No,  I  didn't. 

Q.  Did  you  write  to  your  husband  that  you  were 
planning  to? 

A.  No.  I  said  to  him — I  told  him  I  found  this 
book  and  if  it  was  true  that  it  just  couldn't  go  on, 
but  I  said  if  I  was  accusing  him  unjustly  I  pi^ob- 
ably  would  regret  it  for  the  rest  of  my  life.  I 
didn't  say  anything  that  I  was  planning  on  getting 
a  divorce.   I  just  said  it  could  not  go  on  that  way. 

Q.  How  long  did  this  trouble  continue?  Didn't 
it  continue  [20]  on? 

A.    Just  for  a  short  time. 

Q.    How  long? 

A.  I  think  it  was  about — Let's  see — about  a 
month  and  a  half,  I  believe  it  was. 

The  Court:  Look,  Mr.  Yunker.  This  is  all  after 
the  time  they  claim  he  changed  the  beneficiary. 

Mr.  Yunker:  That  is  correct,  your  Honor.  How- 
ever, what  I  want  to  connect  up  is  this:  These  let- 
ters relate  to  this  affair  and  also  he  says  in  there 


36  G.  I.  Downing  and  P.  L.  Downing,  Sr. 

(Testimony  of  Dorothy  A.  Downing.) 
that  "We  never  did  get  along  from  the  beginning," 
from  the  time  they  were  first  married.  I  appreciate 
the  suggestion,  your  Honor. 

Q.  As  a  matter  of  fact,  did  your  husband  de- 
cide he  was  going  to  stay  in  the  service  for  thirty 
years  ? 

A.  Well,  he  wrote  me  a  letter  to  that  effect  and 
asked  me  what  I  thought  about  it.  He  said  it  was 
my  life,  too.   That  was  after  we  had  the  argument. 

Q.  Didn't  he  say  that  from  the  beginning,  while 
he  was  in  the  States  ? 

A.  He  had  talked  some  about  it  but  I  tried  to 
talk  him  out  of  it  because  I  didn't  care  for  a  flying 
life. 

Q.  He  talked  about  staying  in  the  service  as  a 
career  while  he  was  in  the  States,  didn't  he? 

A.  Well,  he  was — I  don't  know — Neither  one  of 
us  knew. 

Q.     But  he  spoke  of  it,  didn't  he?  [21] 

A.    Yes,  he  spoke  of  it. 

Q.  At  that  time  were  you  getting  along  all  right, 
when  he  said  he  was  going  to  stay  in  the  service? 

A.    Yes. 

Q.  What  reason  did  he  give  for  wanting  to 
stay  in? 

A.  So  he  would  have  a  more  secure  life.  I  have 
a  letter  in  which  he  said  that. 

Q.  Mrs.  Downing,  I  want  to  ask  you  this :  When 
this  monev  for  the  insurance  came  in  to  Mrs.  Down- 
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ing,  your  mother-in-law,  you  knew  what  she  did 

with  the  money,  didn't  you*? 

A.    I  believe  she  put  it  in  the  bank. 

Q.     In  the  name  of  your  child? 

A.    I  don't  know  what  name  she  put  it  in. 

Q.  Has  she  used  any  of  that  money  that  you 
know  of? 

A.  She  told  me  she  had  to  buy  insurance  for 
Linda,  part  of  it. 

Q.  Didn't  Mrs.  Downing  tell  you  her  sole  pur- 
pose was  to  see  that  Linda  got  an  education? 

Mr.  Denecke:  I  don't  think  that  is  pertinent 
here,  and  I  object  to  this  testimony. 

The  Court:     Go  ahead.  Ask  your  question  again. 
(Question  read.) 

Mr.  Yunker:     Q.     Isn't  that  right? 

A.  Well,  I  imagine  that  is  what  it  was  for;  I 
don't  know.  She  seemed  very  nice  all  the  way 
through  until — about  the  [22]  whole  thing — She 
seemed  to  want  Linda  to  have  it. 

Q.  What  is  your  purpose  in  case  the  Court 
should  decide  you  are  entitled  to  the  insurance? 
What  would  you  do  with  this  money? 

Mr.  Denecke:  I  object  to  that  question,  your 
Honor,  on  the  ground  it  is  not  relevant  at  all. 

Mr.  Yunker:  I  am  showing  the  motive  here, 
that  is  the  only  thing. 

The  Court:     She  may  answer. 

A.  I  had  not  really  thought  much  about  it,  other 
than  taking  care  of  my  child. 
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Mr.  Yunker:  Q.  As  a  matter  of  fact,  isn't  it 
your  intention,  if  you  prevail,  to  ask  for  a  lump- 
sum settlement  from  the  Governments 

A.  No,  I  have  not  talked  that  over.  We  have 
discussed  it  but  were  not  set  on  it. 

Q.  What  was  your  purpose — What  would  be 
your  purpose  in  having  a  lump-sum  payment? 

Mr.  Denecke:  I  do  not  wish  to  be  objecting  all 
the  time,  but  I  cannot  see  the  relevancy  of  this.  She 
said  she  was  not  going  to  ask  for  a  lump-sum  pay- 
ment. As  a  matter  of  fact,  she  couldn't  get  a  lump- 
siun  payment  under  the  rules  and  regulations  of  the 
War  Department,  so  I  don't  see  that  there  is  any 
relevancy. 

The  Court:  You  would  get  a  judgment?  You 
want  to  take  a  [23]  judgment,  don't  you? 

Mr.  Denecke:    I  do,  your  Honor. 

Mr.  Yunker:  What  did  you  discuss  this  lump- 
sum insurance  for? 

A.  When  do  you  mean?  When  did  I  discuss  it? 
When  I  was  at  the  Veterans  Bureau,  I  had  asked 
for  a  certain  amoimt  a  month  and  then,  when  Mr. 
Denecke  and  I  discussed  it,  we  didn't  exactly — I 
didn't  make  any  decision.  He  told  me  how  I  could 
get  it,  the  way  I  could  get  it. 

Q.  Mrs.  Downing,  you  testified  you  got  these 
forms,  Exhibits  No.  5  and  No.  21  I  think,  and  that 
those  were  designations  of  you  as  beneficiary? 

A.    Yes. 

Q.    Did  you  read  these  statements? 
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A.     Yes,  sir,  I  did. 

Q.  I  will  hand  you  Exhibit  No.  4.  At  the  bot- 
tom of  the  back  page,  I  will  ask  you  to  read  that 
portion.   Did  you  read  that  when  you  got  it? 

A.    Yes,  I  read  it. 

Q.     Referring  to  Exhibit  No.  5 

The  Court:     What  is  that? 

Mr.  Denecke:    That  portion,  you  mean? 

The  Court:     On  the  bottom  of  Exhibit  No.  4. 

Mr.  Yunker :  It  is  the  same  as  it  is  at  the  bottom 
of  Exhibit  No.  5.  [24] 

The  Court:    What  is  it? 

Mr.  Yunkers:  ''Instructions:  AAF  Personal 
Affairs  Statement  is  not  to  be  used,  either  as  a 
substitute  for,  or  in  lieu  of  authorized  forms  or 
established  procedures  for  effecting  desired  per- 
sonal affairs  actions.  The  purpose  of  this  form  is 
to  provide  a  consolidated  record  of  all  personal 
affairs  actions  taken  by  previous  accomplishment  of 
official  forms.  Accordingly,  prior  to  signing  this 
statement,  any  action  will  be  accomplished  in  the 
prescribed  official  manner." 

A.  No,  I  didn't  read  that  until  later  on  when 
we  were  discussing  this. 

Mr.  Yunker:  Q.  What  was  there  about  these 
forms  that  made  you  think  that  they  were  designa- 
tions of  you  as  beneficiary? 

A.     They  were  from  the  Government. 

Q.  You  have  been  friendly  with  your  mother- 
in-law?  A.     Yes,  I  have. 
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Q.  You  and  she  have  discussed  this  insurance 
problem,  have  you  not?  A.    Yes,  we  have. 

Q.  I  will  ask  you  whether  or  not  you  have  ever 
seen  Exhibits  14,  15  and  16  which  the  Clerk  will 
show  you. 

The  Court:    What  are  they? 

Mr.  Yunker:  I  don't  know  what  their  proper 
designation  is.  This  form  certifies  the  insurance  is 
in  effect.  It  is  [25]  the  prescribed  form  for  notify- 
ing the  assured  that  the  insurance  is  in  effect.  I 
think  it  has  the  same  effect  as  a  policy. 

The  Court:    Whom  is  it  signed  by? 

Mr.  Yunker :     Signed  by  the  War  Department. 

The  Court:    All  right. 

A.     I  have  never  seen  these  before. 

Mr.  Yunker:  Q.  Haven't  you  and  Mrs.  Down- 
ing, your  mother-in-law%  discussed  this  insurance? 

A.  Yes,  but  I  never  have  seen  these  forms  be- 
fore. 

Q.  Hasn't  Mrs.  Downing  ever  shown  these  to 
you?  A.     No,  she  has  not. 

Q.  Didn't  she  ask  you  whether  or  not  you  ever 
received  one  of  those? 

A.  After  it  was  all  over  with;  she  never  did 
before  but  after  I  went — She  and  I  went  down  to 
find  out  about  it,  yes. 

Q.  Mrs.  Downing,  you  did  see  these  before, 
didn't  you? 

A.     No,  I  never  have  seen  these  before. 

Q.     She  never  showed  these  to  you? 
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A.    No. 

The  Court:    Before  what?   She  is  mixed  up. 

Mr.  Yunker:    Q.     Before  now? 

A.     I  have  never  seen  these  before  now,  no. 

Q.  You  did  not  see  them  at  the  Veterans  Bureau 
before?  [26]  A.     No,  I  have  not. 

Q.  Have  you  ever  seen  any  National  Service 
Life  Insurance  forms  such  as  these  are? 

A.  No.  That  is  what  made  me  believe  that  this 
was  enough. 

Q.  After  your  husband's  death,  you  knew  your 
mother-in-law  was  applying  for  the  insurance,  did 
you  not? 

A.  She  went  down  with  me  to  find  out  about  it 
and  she  seemed  like  she  was  very  willing  for  me 
to  have  it  very  much. 

Q.    You  mean  she  wanted  you  to  have  it? 

A.  She  thought  that  I  was — that  I  should 
have  it. 

Q.     Was  there  any  question  about  you  having  it  ? 

A.  Not  until  we  went  down  and  then  they  de- 
clined— I  had  no  idea  that  we  would  need  any  of 
these.  Then,  when  we  went  down  there  and  I  got 
a  letter  from  the  Veterans  stating  that  Mrs.  Down- 
ing was  the  beneficiary 

Q.  How  much  money  are  you  now  receiving 
from  the  Government  for  the  support  of  the  child? 

A.     $78.00. 

Q.    $78.00?  A.     For  myself  and  the  baby. 

Q.     Are  you  engaged  at  the  present  time? 
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A.    No,  I  am  not. 

Q.     Engaged  to  be  married? 

A.     No,  I  am  not. 

Q.  After  the  death  of  your  husband,  didn't  Mr. 
Dowming  proceed  [27]  to  sell  the  ear  belonging  to 
your  husband  and  give  you  the  proceeds  thereof? 

A.    Yes. 

Mr.  Yunker:     That  is  all. 

Cross-Examination 
By  Mr.  Hamilton: 

Q.  I  would  like  to  ask  you  this,  Mrs.  Downing. 
At  the  time  you  and  your  husband  were  at  Chico, 
was  he  a  Second  Lieutenant  then? 

A.  He  was  made  a  Second  Lieutenant  while  we 
were  in  Chico. 

Q.  That  represented  the  final  stage  of  his  train- 
ing as  a  pilot,  is  that  right? 

A.  Well,  he  was  made  a  Flight  Officer  before, 
when  he  graduated;  then,  when  we  went  to  Chico — 
I  believe  it  was  in  May.  No.  It  was  just  before 
we  left  that  he  was  made  a  Second  Lieutenant. 

Q.  At  Chico,  do  you  know  whether  or  not  he 
was  training,  or  what  was  he  doing  there?  What 
was  his  purpose  in  being  there? 

A.    He  was  flying  P-38s. 

Q.  In  order  to  get  experience  in  flying  that  type 
of  plane,  is  that  right?  A.    Yes. 

Q.  After  he  left  Chico  did  he  go  any  place  in 
the  United  States  or  did  he  go  overseas? 

A.  No,  he  went  to  Santa  Maria,  California,  and 
then  he  went  to  Salinas.    [28] 
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Q.    Do  you  know  what  month  he  left  Chico? 

A.     I  can't  be  sure.   Must  have  been  June. 

Q.  It  was  in  June.  What  month  did  he  go  over- 
seas? A.     In  July,  July  27th. 

Q.    In  July?  A.    Yes. 

Mr.  Hamilton:    That  is  all. 

Redirect  Examination 
By  Mr.  Denecke: 

Q.  Was  your  husband  alerted  for  overseas  move- 
ment in  December,  1944,  or  January,  1945? 

A.    Yes. 

Q.  Do  you  knoAv  if  this  was  the  first  time  he 
was  alerted  for  overseas  movement? 

A.     No,  he  had  been  alerted  quite  often. 

Q.  Both  before  your  husband  went  overseas  and 
after  he  went  overseas,  you  received  letters  from 
him,  did  you  not?  A.     Yes,  sir,  I  did. 

Q.  In  those  letters,  before  he  went  overseas,  he 
indicated  to  you  he  was  very  happy  being  married 
to  you,  did  he  not?  A.     Yes. 

Q.  I  hand  you  Pre-Trial  Exhibit  No.  23,  a  letter 
dated  July  10th  addressed  ^^My  darling  wife  and 
baby,"  and  ask  you  if  you  received  this  letter  from 
your  husband? 

The  Court:  That  has  all  been  agreed  to.  Put 
them  all  in.  [29j  They  speak  for  themselves.  You 
agreed  among  yourselves  that  all  exhibits  are  what 
they  purport  to  be,  and  the  letters  are  received. 
You  may  pick  those  out  for  emphasis,  if  you  want 
to  emphasize  them  in  the  argument,  if  you  wish. 

Mr.  Denecke:    All  right,  your  Honor. 
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Q.  When  you  and  Mr.  and  Mrs.  Downing,  Sr., 
were  in  Salinas  to  see  your  husband  off,  did  your 
husband  say  anything  to  his  mother  about  insur- 
ance ? 

A.  Not  when  we  were  in  Salinas  but  when  they 
drove  off  in  the  car,  going  to  Salinas. 

Q.    When  you  were  driving  in  the  car? 

A.    Yes. 

Q.     l\Tien  w^as  this,  or  where  was  it? 

A.  Well,  it  was — I  can't  tell  you  just  exactly 
where  it  was  but  it  was  going  to  Salinas  from  Port- 
land. 

Q.     It  was  in  the  vicinity  of  Salinas? 

A.  Well,  it  was  near  there,  when  we  were  near- 
ing  there. 

Q.     Who  was  in  the  car  at  that  time? 

A.  Mr.  and  Mrs.  Downing,  myself,  and  there 
was  another  boy  named  ''Chuck."  I  can't  remem- 
ber his  last  name. 

Q.  What  did  your  husband  say  to  Mrs.  Down- 
ing concerning  this  insurance? 

A.  Well,  he  said  he  had  everything  all  straight- 
ened out  and  that  everything  would  go  to  me  any- 
how.  He  knew  everything  would  go  to  me  anyhow. 

Mr.  Denecke:     That  is  all,  your  Honor. 
Recross-Examination 
By  Mr.  Yunker: 

Q.  Did  your  husband,  down  at  Salinas  in  that 
automobile,  in  the  presence  of  the  other  Downings, 
say  that  he  had  made  ever3rthing  out  to  you? 
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A.     As  far  as  I  can  remember,  he  certamly  did. 

Q.     What  brought  up  that  conversation? 

A.    Mrs.  Downing  asked  him. 

Q.     She  asked  him  what? 

A.  If  he  had  put  everything — had  gotten  all  his 
a"ffairs  straightened  out.  I  can't  remember  the  ex- 
act words. 

Q.  As  a  matter  of  fact,  wasn't  this  the  conver- 
sation: They  asked  if  his  affairs  were  in  order  and 
he  said,  ^^Yes."? 

A.     There  was  more  to  it  than  that. 

Q.  Well,  how  much  more?  I  am  not  trying  to 
badger  you.   I  would  like  to  know.  It  is  important. 

A.     Well,  we  have  affidavits  to  that  effect. 

Q.     I  see.    How  do  you  remember  it? 

A.     Because  we  were  driving  in  the  car 

Q.  How  do  you  remember  this  conversation? 
Tell  us  what  it  was  ? 

A.  I  don't  know  exactly  how  I  could  tell  you 
the  exact  words  but  I  do  know  we  were  in  the  car, 
and  this  other  boy  was  with  us.    [31] 

Q.  Mrs.  Downing,  isn't  it  a  fact,  isn't  that  the 
time  when  you  and  Mr.  and  Mrs.  Downing  drove 
do\Mi  to  see  him  before  he  left?  A.     Yes. 

Q.     Isn't  that  right?  A.     Yes. 

Q.     When  you  first  saw  him 

A.  Wait  a  minute — It  was  after,  when  we  were 
with  them.  We  met  them  in  Chico  and  then  we 
went  to  Salinas  and  then  took  him  with  us  to 
Salinas. 
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Q.     That  happened  in  Chico,  didn't  it? 

A.    Yes. 

Q.  As  a  matter  of  fact,  when  you  first  saw  your 
husband  when  you  drove  down  that  June,  when  you 
first  saw  him,  what  did  he  say?  What  I  am  trying 
to  get  at  is  this:  He  kissed  his  mother  first,  didn't 
he?  A.     No,  he  didn't. 

Q.     Did  he  kiss  you  or  talk  to  you  at  all? 

A.  Yes,  he  did.  He  came  up  to  the  window  and 
said,  "Hello"  to  Mrs.  Downing  and  came  back  to 
me.  He  said  '^ Hello"  to  all  of  us,  and  then  came 
over. 

Q.  And  he  drove  down  the  road  in  the  front  seat 
with  his  father? 

A.  I  was  back  near  the  baby  when  he  rode  in 
tlie  front  seat,  because  this  other  boy  was  there. 

Q.  Didn't  you  and  your  husband  have  an  argu- 
m.ent  over  the  fact  that  he  did  not  greet  you  prop- 
erly or  was  not  friendly  enough  to  you? 

A.  No,  we  didn't.  I  was  hot  and  tired,  I  know 
that,  but  that  was  the  only  thing.  We  never  had 
any  words.    I  had  just  gotten  out  of  the  hospital. 

Mr.  Yunker:     That  is  all. 

The  Court:     That  is  all. 

(Witness  excused.)   [33] 

GLENN  BAUMAN 

was  thereupon  produced  as  a  witness  on  behalf  of 
the  plaintiff  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 


J 
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Direct  Examination 
By  Mr.  Denecke: 

Q.     You  live  in  Portland,  Mr.  Bamnan? 

A.    Yes,  sir. 

Q.    Where  is  your  residence? 

A.    4720  Northeast  Davis. 

Q.    How  long  have  you  lived  in  Portland? 

A.     Since  I  returned  from  the  service. 

Q.  In  the  service  did  you  know  Perry  Lynn 
Doweling,  Jr.?  A.     Yes,  sir,  I  did. 

Q.  You  were  in  the  same  outfit  he  was  in  the 
service  ?  A.     Yes. 

Q.  How  long  were  you  in  the  same  outfit  with 
him  ? 

A.  We  were  stationed  together  at  Chico  for  the 
whole  time  we  were  there. 

Q.    When  did  you  come  to  Chico? 

A.    We  entered  Chico  in  October,  1944. 

Q.  Did  you  know  Lieutenant  Downing  quite 
well?  A.    Yes,  sir,  I  did. 

Q.  Did  he  ever  say  anything  to  you  about  his 
GI  insurance? 

A.  Yes,  we  had  discussed  it,  oh,  at  least  once 
that  I  can  remember  of.    [34] 

Q.     What  did  he  say  to  you  on  that  occasion  ? 

A.  Well,  it  happened  right  after  our  leave  up 
here  in  April  of  1945.  We  had  gone  back — We  had 
flew  back  from  here — and  we  were  prepared  to  go 
overseas;  we  were  alerted  at  the  time,  and  he  had 
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told  me  that  he  was  going  to  change  his  beneficiary 
— change  his  insurance.    I  had  known  at  the  time 
that  his  mother  was  beneficiary  before  that,  and 
both  of  us  went  in  at  the  same  time  to  change. 

Q.     Went  in  where? 

A.     In  Headquarters,  in  Chico,  California. 

Q.     This  conversation 

The  Court:  Wait  a  minute.  He  said  both  of 
til  em  went  in  at  the  same  time  to  change  insurance. 
He  started  to  tell  something  about  it. 

A.    Yes,  both  of  us  did. 

The  Court:  That  Ls  the  sentence  or  wording  you 
used  a  minute  ago.  A.     That  is  right,  sir. 

The  Court:  Then  you  were  interrupted  in  some 
way.   Go  on  and  finish.   When  did  that  happen? 

A.  That  happened  right  after  our  leave  in  Port- 
land here  in  April,  1945. 

Mr.  Denecke:     Q.     Then,  what  happened? 

A.  We  went  in  and,  as  far  as  I  know,  he 
changed  his  insurance.   I  know  he  filled  out 

Mr.  Yunker:     That  is  objected  to. 

The  Court:     Just  state  what  you  know. 

A.  We  went  in  and,  as  far  as  I  know,  he  filled 
it  out.  I  didn't  pry  into  his  affairs.  I  didn't  think 
it  was  any  of  my  business,  but  he  had  told  me  after 
we  came  out  that  he  had  everj^thing  straightened 
out  as  far  as  his  insurance  was  concerned.  I  didn't 
ask  him  whether  it  was  to  his  wife  or  whether  it 
was  to  his  mother,  but  I  took  it  it  was  for  his 
mother — I  mean,  for  his  wife,  rather. 
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Q.  At  that  time  did  you  fill  out  a  Personal 
Affairs  Statement?  A.    Yes,  sir,  I  did. 

Q.  You  went  to  Headquarters.  Was  that  the 
place  that  soldiers  would  go  to  make  a  change  of 
insurance  beneficiary? 

A.     That  is  the  only  place. 

Q.  Did  he  indicate  to  you  beforehand  to  whom 
he  was  going  to  change  his  insurance? 

A.  No,  he  didn't  say  exactly,  but  he  said  he  was 
going  to  change  his  beneficiary. 

Q.  Did  he  say  afterwards,  when  he  came  out  of 
Headquarters — What  is  your  best  recollection  of 
what  he  did  say? 

A.  Well,  he  said  he  had  taken  care  of  it.  I  pre- 
sumed he  had  changed  it  because  that  is  what  he 
told  me  he  went  in — That  is  what  he  told  me  before 
we  went  in. 

Q.     Did  he  say  anything  further? 

A.  Not  exactly  that  I  remember  of.  That  is 
about  all  that  [36]  was  said. 

Q.  I  hand  you  Exhibit  No.  19.  That  is  a  Per- 
sonal Affairs  Statement  signed  by  you.  Is  that  the 
Personal  Affairs  Statement  you  received,  the  one 
you  made  out  this  time  you  went  in  with  Lieuten- 
ant Downing?  A.     No,  it  is  not. 

Q.     It  is  not? 

A.  No,  it  is  not.  This  is — Wait  a  minute.  Yes, 
it  is.   31st  of  May.   I  take  that  back.   It  is. 

Q.     That  is  dated  the  31st  of  May,  1945? 
A.     That  is  right. 
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Q.  At  the  time  you  and  Lieutenant  Downing 
went  in  Headquarters  and  made  these  declarations 
you  mentioned,  you  received  later  a  copy  of  this 
Personal  Affairs  Statement? 

A.    Yes,  sir,  I  did. 

The  Court:    What  is  your  point  about  that? 

Mr.  Denecke:  Your  Honor,  we  have  no  Per- 
sonal Affairs  Statement  dated  the  31st  of  May.  We 
have  no  document  dated  at  that  time.  My  only  con- 
clusion is  that  apparently  they  lost  any  document 
that  Lieutenant  Downing  filled  out  at  that  time. 

The  Court:  I  still  do  not  follow  you.  What  is 
the  evidential  value  of  what  you  just  said? 

Mr.  Denecke:  It  fixes  the  date,  your  Honor, 
when  Lieutenant  Bauman  went  into  Headquarters 
at  the  time  Lieutenant  Downing  went  into  Head- 
quarters. [37] 

The  Court:    He  said  that  is  not  the  one. 

Mr.  Denecke:  And  then  he  changed  his  testi- 
mony, your  Honor.  A.     Yes. 

Mr.  Denecke:  Q.  How  long  were  you  together 
with  Lieutenant  Downing  before  you  went  overseas  ? 

A.  Well,  actually,  he  and  I  were  together  from 
the  time  we  left  Portland  here  in  April  until — It 
was  approximately  the  2nd  of  June  of  1945  when 
we  left  for  overseas.  I  left  before  he  did  from 
Santa  Maria,  California. 

Q.     What  year  was  that?  A.     April,  1945. 

Q.     During  that  time  you  were  with  him,  did  he 
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ever  tell  you  that  he  and  his  wife  were  not  getting 

along  ? 

A.  No,  he  didn't.  He  never  mentioned  anything 
about  it. 

Q.  During  that  period  from  April,  1945,  until 
you  went  overseas,  were  you  the  only  two  left  at 
Chico  of  the  old  outfit! 

A.  No,  there  was  approximately  fifteen  of  us,  I 
believe,  but  he  and  I  were  more  so  together  than 
myself  and  someone  else. 

Q.  When  you  and  Lieutenant  Downing  were  in 
Headquarters,  at  the  time  you  referred  to,  did  he 
make  out  some  document  of  some  sort? 

A.    Yes,  he  did. 

Mr.  Denecke:     That  is  all,  your  Honor.  [38] 
Cross  Examination 
Dy  Mr.  Yunker; 

Q.  How  do  you  know  he  made  out  any  docu- 
ment? 

A.  The  reason  I  know  is  because  we  were  forced 
to  make  them  out  at  the  time.  In  other  words,  we 
were  told  that  we  must  make  them  out  before  we 
would  go  overseas. 

Q.  When  had  you  made  your  last  Personal  Af- 
fairs Statement  before  May  31st? 

A.    When  did  I  make  one  out  before  that? 

Q.     Yes. 

A.    I  believe  it  was  in  December,  the  year  before. 

Q.  The  only  reason  you  have  for  thinking  that 
Lieutenant  Downing  made  out  a  Personal  Affairs 
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Statement  is  because  everybody  else  was  told  to 

make  them  out? 

A.  That  is  right.  You  could  not  clear  the  base 
unless  you  made  one  out. 

Q.  Did  I  understand  you  to  say  the  date  of  this 
conversation  was  May  rather  than  March? 

A.    May,  I  believe. 

Q.  This  Personal  Affairs  Statement  you  refer  to 
shows  it  was  made  out  on  May  31st,  1945,  is  that 
correct?  A.     Yes,  right. 

Q.  Is  that  the  date  you  had  the  conversation 
then,  rather  than  in  March,  as  you  first  testified? 

A.     No,  I  didn't  testify  that  we  made  it  in  March. 

Q.     Or  April,  1945,  rather? 

A.     That  is  right. 

Q.  He  told  you,  then,  in  May,  1945,  that  his 
mother  was  the  beneficiary  under  the  policy  at  that 
time,  didn't  he?  A.     No,  he  didn't. 

Q.     What  did  he  say? 

A.  I  had  known  it  before  he  had  gone  in  and 
made  that — Before  we  went  in,  we  lived  here  in 
Portland  and  I  had  known  his  mother  was  the  bene- 
ficiary. 

Q.  Was  his  mother  the  beneficiary  to  your 
knowledge  in  January  or  February,  1945  ? 

A.     She  must  have  been.    He  told  me  in  April. 

O.  He  told  you  in  April  that  his  mother  was 
the  beneficiary  prior  to  that  time  ?  A.     Yes. 

Mr.  Yunker:     That  is  all. 

Cross  Examination 
By  Mr.  Hamilton: 

Q.    When  you  went  into  Headquarters  at  Chico 
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concerning  this  Personal  Affairs  Statement,  mak- 
ing out  this  Personal  Affairs  Statement,  Lieutenant 
Downing  accompanied  you.     Did  you  see  him  fill 
out  any  form  or  anything? 

A.     Yes,  sir,  I  did. 

Q.    You  saw  him?    Was  he  seated? 

A.     No,  we  were  standing  up.  [40] 

Q.     Standing  up?  A.     Yes. 

Q.     You  were  together?  A.    Yes. 

Q.     You  can  testify  that  he  filled  out  some  paper 
at  that  time,  is  that  correct?  A.     Yes,  he  did. 

Mr.  Hamilton:     That  is  all. 

Recross  Examination 
By  Mr.  Yunker: 

Q.     How  many  people  were  in  this  room  at  the 
time  you  were  making  out  the  forms? 

A.     I  wouldn't  say. 

Q.     Who  else  was  there  besides  you  and  Down- 
ing? A.     Lieutenant  Bruce  Kummer  for  one. 

Q.     Did  he  make  out  a  form? 

A.    Yes,  he  did. 

Q.    You  remember  he  was  making  out  a  form  at 
the  time?  A.     Yes. 

Q.     How^  do  you  remember  he  was  making  out  a 
form  at  the  time? 

A.     Because  the  three  of  us  were  together  at  the 
time.    That  is  what  we  went  in  there  for. 

Q.    You  say  you  made  a  Personal  Affairs  State- 
ment prior  to  that  time,  in  December,  1944? 

A.     Approximately.  [41] 
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Q.     Who  was  in  the  office  with  you  at  that  time? 

A.     I  would  not  even  remember. 

Q.  What  caused  you  to  remember  the  occasion  in 
1945? 

A.  Because  we  had  been  in  Chico,  the  three  of 
us,  and  there  was — well,  about  six  or  seven  families 
that  knew  each  other  pretty  well,  and  we  had  been 
running  around  down  there  together;  there  were 
approximately  six  or  seven  of  us,  I  would  say,  do-v\Ti 
there  that  were  together  most  of  the  time  in  the 
evenings  or  else  meeting  some  place. 

Q.    Were  you  married  at  the  time? 

A.     Yes,  I  am. 

Q.     At  that  time,  were  you  married? 

A.    Yes,  I  was. 

The  Court :     Your  wife  was  down  there  with  you  ? 

A.     Yes,  sir. 

The  Court:  You  were  nmning  around  together, 
you  say? 

A.  That  is  the  reason  that  I  remember  it,  be- 
cause we  were  together  most  of  the  time. 

Mr.  Yunker:  Q.  You  have  no  independent 
memory  of  this  particular  event  taking  place  on 
May  31,  1945,  have  you?  A.     Not  me,  no,  sir. 

Q.  The  Clerk  will  hand  you  Exhibit  No.  19. 
Would  you  look  at  that  and  see  if  that  is  the  date 
that  was  executed. 

A.     That  is  the  date  I  received  it. 

Q.  Where  is  the  date  shown  when  it  was  exe- 
cuted? [42] 

A.    Well,  I  say,  I  didn't  know  the  date  but  I 
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know  that  this  was  made  out  in  order  to  come  out 
the  31st  of  May,  1945.     We  didn't  receive  these 
when  they  were  made  out. 

Q.  If  you  will  read  that,  doesn't  that  say  that 
this  is  your  status  on  the  31st — as  of  the  31st  day 
of  May,  1945? 

A.  That  is  right.  We  would  go  in  and  fill  out 
our  forms  and  they  would  type  them  up  and  put 
down  the  date  when  this  thing  was  to  take  effect. 

Q.     When  what  thing  was  to  take  effect? 

A.     Well,  the  Personal  Affairs  Statement. 

Q.  If  you  will  look  at  that,  Mr.  Bauman :  That 
is  only  a  statement,  is  it  not,  of  what  your  situation 
was  and  who  your  beneficiary  was? 

A.     That  is  right. 

Q.  There  is  nothing  to  take  effect  on  that  Per- 
sonal Affairs  Statement,  is  there? 

A.     What  do  you  mean,  ^Hake  effect"? 

Q.  You  say  that  statement  was  made  out  and  it 
was  to  take  effect  May  31st.  As  a  matter  of  fact, 
it  was  executed  on  May  31st,  was  it  not? 

A.     That  is  right. 

Q.  It  was  made  out  on  May  31st  and  signed  by 
you  on  May  31st?  A.    Yes. 

Mr.  Denecke:  I  think  counsel  is  misleading  the 
witness,  because  it  does  not  state  it  was  executed 
on  May  31st.  [43] 

The  Court:  I  wonder  if  I  understood  you  cor- 
rectly when  you  first  came  on  the  stand.  You  said 
you  went  in  to  change  your  beneficiary? 

A.     That  is  right. 
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The  Court:  To  change  the  beneficiary  of  your 
life  insurance? 

A.  No ;  mine  was  remaining  the  same,  but  I  was 
adding  another  beneficiary  on  it. 

The  Court :  You  say  you  and  the  deceased  Ijieu- 
tenant  were  discussing  insurance  and  you  both  went 
in  on  the  same  mission.  A.     That  is  right,  sir. 

The  Court:  Among  other  things,  but  particu- 
larly as  to  that*?  A.    Yes. 

Mr.  Yunker:  Q.  Who  had  been  your  benefi- 
ciary prior  to  this  statement?  A.     Mine? 

Q.     Yes.  A.    My  wife. 

Q.  Your  wife.  Who  was  your  contingent  bene- 
ficiary before  that? 

A.  My  wife  was  my  beneficiary  from  the  time  I 
graduated. 

Q.     Who  was  your  contingent  beneficiary? 

A.     My  mother  and  father. 

Q.     HoAv  did  you  change  it  when  you  went  in? 

A.     To  my  son. 

Q.     You  added  your  son?  A.     That  is  right. 

Q.     And  took  your  mother  and  father  off? 

A.     That  is  right. 

Q.  Mr.  Bauman,  isn't  it  true  that  according  to 
this  Personal  Affairs  Statement,  the  statement  that 
you  signed  shows  your  wife  is  beneficiary  and  your 
father  and  mother  are  contingent  beneficiaries? 

A.     That  is  right.    It  is  on  here. 

Q.  What  do  you  mean  w^hen  you  say  you  went 
in  to  change  your  beneficiary?  Your  wife  had  been 
principal  beneficiary  and  your  mother  and  father 
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contingent  beneficiaries.    You  went  in  and  changed 
it  by  this  document  and  it  still  remains  the  same. 
Can  you  explain  that? 

A.     I  must  have  changed  mine  at  a  later  date. 

Q.  Then  this  conversation  and  everything  you 
are  speaking  of  refer  to  that  different  date? 

A.  No,  I  just  said  the  last  part  of  it,  the  part 
of  it  about  changing  the  beneficiary. 

Q.  As  far  as  you  know  now,  you  had  no  con- 
versation at  that  time  about  it? 

A.     Oh,  yes,  we  did. 

Mr.  Yunker:     That  is  all.  [45] 

Redirect  Examination 
By  Mr.  Denecke: 

Q.  What  was  the  date  of  your  leave  and  lieu- 
tenant Downing 's  leave  in  April? 

A.    April  12,  1945. 

Q.     How  long  a  leave  was  it? 

A.    Until  the  27th. 

Q.     You  got  back  in  Chico  on  the  28th? 

A.     I  believe  it  was  the  28th. 

Q.  And  this  conversation  with  Lieutenant  Down- 
ing you  are  certain  took  place  after  you  were  both 
on  leave?  A.    Yes,  it  did. 

Q.  This  conversation  relating  to  the  change  of 
beneficiary  that  I  am  referring  to,  that  is  the  one 
that  took  place  after  your  leave? 

A.     Yes,  that  is  right,  sir. 

Mr.  Denecke :     That  is  all,  your  Honor. 
(Witness  excused.) 
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Mr.  Denecke:     The  plaintiff  rests. 

The  Court:  How  about  your  exhibits?  Have 
you  put  your  exhibits  in? 

Mr.  Denecke:  I  will  offer  all  pre-trial  exhibits, 
your  Honor,  in  evidence  as  trial  exhibits. 

The  Court:  Do  you  wish  to  reserve  objections  to 
the  [46]  exhibits? 

Mr.  Yunker:  Well,  we  do,  your  Honor.  We 
have  not  looked  at  them  all.  I  wonder  if  we  might 
have  time  to  look  at  them. 

The  Court:  You  can  do  that  during  the  noon 
hour. 

Mr.  Yunker:     All  right. 

The  Court:  Mr.  Denecke,  you  rest  now,  subject 
to  any  objection  to  the  exhibits? 

Mr.  Denecke:  Yes,  your  Honor.  I  do  not  think 
there  will  be  any  difficulty. 

The  Court:  You  gentlemen  settle  that  during 
the  noon  hour.  Go  ahead  with  your  testimony,  Mr. 
Yunker.  [47] 

TESTIMONY  OF  DEFENDANTS  GERTRUDE 
I.  DOWNING  and  PERRY  LYNN  DOWN- 
ING, SR. 

PERRY  LYNN  DOWNING,  SR., 

was  thereupon  produced  as  a  witness  in  his  own 
behalf  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Yunker: 

Q.    Mr.  Dovmng,  you  are  one  of  the  defendants 
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in  this  case  and  the  father  of  Perry  Lynn  Downing, 

Jr.?  A.     That  is  right. 

Q.  Mr.  Downing,  when  did  the  boy  get  married, 
do  you  remember  approximately? 

A.  He  got  married  on  my  25th  anniversary. 
That  would  be  the  4th  of  September,  1943. 

Q.  Did  he  come  back  on  furlough  or  visit  you 
at  any  time?  A.    Yes. 

Q.     When  was  that? 

A.  Well,  let's  see.  He  was  home  on  one  furlough 
for  two  weeks  right  along  in  April.  I  know  we  went 
fishing,  salmon  fishing. 

Q.    Was  he  married  at  that  time?  A.    Yes. 

Q.     April,  1945? 

A.  Wait  a  minute.  Was  he  married?  He  evi- 
dently was  married  in  1944 — 1943.  [48] 

Q.  He  came  back  on  a  furlough.  How  long  did 
he  remain? 

A.  He  was  around  two  weeks,  I  think  it  was,  or 
ten  days,  something  like  that ;  right  around  in  there. 

Q.     Where  did  he  stay  when  he  came  home? 

The  Court :  Wait  a  minute.  When  was  he  mar- 
ried? 

Mr.  Denecke:     September,  1943,  your  Honor. 

The  Court:  Let's  don't  flop  around  about  such 
a  small  thing.    We  are  all  agreed  on  that  date? 

Mr.  Yunker:     That  is  correct. 

The  Court:    Get  it  straightened  out,  to  be  sure. 

Mr.  Yunker:  Q.  He  was  married  in  Septem- 
ber, 1943?  A.     Okeh. 

Q.    Where  was  he  married? 
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A.    He  was  married  at  Chico,  California. 

Q.    Was  it  Santa  Ana  or  Chico? 

A.     Santa  Ana. 

Q.  Then  it  was  the  next  year  or  the  following 
year  that  he  came  home,  1944  or  1945? 

A.  He  was  home  twice.  He  came  home  and  we 
went  salmon  fishing.  He  was  married  at  that  time, 
I  am  sure.  Then  he  came  home  another  time  after 
that  date. 

Q.  The  time  he  came  home  after  he  was  mar- 
ried ?  A.     Yes. 

Q.    Where  did  he  live? 

A.  Stayed  at  our  place  and  over  at  his  wife's 
mother's  place.  [49] 

Q.  Did  they  stay  together  at  all  times,  he  and 
his  wife,  or  not?  A.     Most  of  the  time. 

Q.  Was  there  any  time  he  came  home  and  stayed 
alone  at  night?  A.     Well,  yes,  there  was. 

Q.  Did  you  hear  or  notice  anything  about  the 
manner  in  which  he  and  his  wife  were  getting  along 
at  that  time? 

A.  At  that  time  I  didn't  notice  anything.  He 
would  never  say  anything.  He  kept  everything 
quiet  to  himself. 

Q.     Then,  when  did  you  first  notice  anything? 

A.  Well,  when  we  went  down  to  see  him  off. 
We  was  not  supposed  to  be  down  to  see  him,  but 
we  went  down  to  Chico  and,  well,  the  first  time  I 
noticed  is  when  I  wanted  him  to  take  some  fish  over 
to  his  wife's  folks  and  he  said,  "No,  give  them 
nothing,"  and  I  thought  it  was  funny.     I  never 
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asked  any  questions.  As  it  was,  I  got  him  to  take 
some  fish  over,  anyway — I  had  three  fish,  and  there 
was  three  of  us  fishing  and  I  wanted  to  give  each 
one  a  fish  but  he  wouldn't  take  it.  He  said,  ''Nothing 
doing."     I  thought  that  was  funny. 

Q.     Then  what  was  the  next  thing? 

A.  Then,  when  we  went  down  to  Chico  to  see 
him,  we  missed  him  at  the  airport.  He  was  to  be 
at  the  airport.  He  was  up  at  the  swimming  tank, 
and  we  were  hot  and  tired  and  we  went  into  Chico 
to  get  something  to  eat  and  he  had  heard  about  us 
[50]  being  there  on  the  loud  speaker,  and  he  came 
in,  right  in  behind  us,  and  as  he  glanced  back  he 
noticed  it  was  us,  and  he  came  back  and  kissed  his 
mother  and  ignored  Dorothy.  I  thought  it  was 
funny  but  I  never  asked  any  questions. 

Q.  Did  that  cause  some  difference  between  him 
and  his  wife  at  that  time?  A.     Sir? 

Q.     Did  that  cause  a  little  argument"? 

A.  She  didn't  like  it  very  well,  but  I  never  said 
nothing  because  I  didn't  want  them  to  have  any 
trouble. 

Q.  Of  course,  you  received  letters  from  your  son 
explaining  the  situation  of  how  he  felt  towards  his 
wife?  A.     I  did  afterwards,  yes. 

Q.  When  your  son  was  overseas  who  got  his 
personal  effects,  do  you  know?  Whom  did  he  send 
them  to? 

A.  There  was  one  trimk  came  out  to  our  house 
with  his  personal  effects,  all  his  papers  and  every- 
thing. 
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Q.     Personal  effects  and  papers?  A.    Yes. 

Q.    All  were  sent  to  you? 

A.  Yes.  There  was  no  key.  He  had  taken  the 
key  with  him.  Anyway,  we  didn't  have  a  key  and 
I  opened  the  trunk  and  I  think  there  was  a  blouse 
in  there,  and  the  first  thing  his  wife  did  was  to 
pick  up  a  notebook — pulled  out  a  little  address  book 
and  opened  it  up,  and  there  was  some  names  in  [51] 
there,  some  girls,  and  she  said,  ''That  is  all  right, 
Mr.  Downing,"  and  out  she  went.  All  his  papers 
and  everything  was  in  that  trunk. 

Q.    Were  all  his  personal  papers  in  that  trunk? 

A.    Yes. 

Q.     They  were  sent  to  your  home? 

A.  They  were  sent  to  our  house.  I  don't  know 
how  they  were  addressed,  but  must  have  been  ad- 
dressed there  or  they  wouldn't  have  come. 

Q.  This  money  that  has  come  in  from  this  in- 
surance, where  is  that  money  now? 

A.  That  money  is  in  the  bank.  $600  went  for 
an  insurance  policy  for  his  little  girl,  and  that  will 
be  a  $3,000  policy  and  will  be  paid  for  when  she  is 
eighteen  years  old  for  an  educational  fund.  The 
balance  is  in  the  bank. 

Q.     The  insurance  policy  is  on  whose  life? 

A 

Q 

A 

Q 

son^ 

Q 


It  is  on  my  wife's  life. 

Payable  to  whom? 

To  Linda  Downing. 

That  is  your  grandchild,  the  child  of  your 

A.     That  is  right. 
Is  the  money  kept  in  some  sort  of  fund? 
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A.  It  is  kept  in  a  joint  bank  account  in  the  Cali- 
fornia Bank. 

Q.  How  is  that  account  made  up?  In  what 
names  ? 

A.  To  Gertrude,  I  think  it  is — I  am  not  exactly 
sure,  but  I  [52]  think  it  is  to  the  wife  and  I  for 
Linda  Downing.  All  that  money  is  to  her  account 
and  we  are  the  ones  that  are  on  there  with  her, 

Q.     You  are  trustees  for  the  child? 

A.     That  is  right. 

Q.  Is  that  all  fund  intact  except  what  you  spent 
for  insurance? 

A.     That  is  right,  every  bit  of  it. 

Q.  Is  that  your  intention,  to  keep  the  fund  in 
that  manner? 

A.  That  is  right.  I  want  her  to  get  an  educa- 
tion out  of  it,  because  we  promised  the  boy  at  Chico, 
just  before  he  left,  that  if  I  had  one  cent  left  I 
would  see  that  the  little  girl  got  an  education,  for 
him  not  to  worry,  because  there  was  some  worry 
on  his  part  when  I  talked  to  him  at  Salinas.  He 
didn't  open  up  and  say  anything,  but  I  knew  there 
was  something  worrying  him.  I  said,  ''Are  you 
afraid  of  these  Japs?"  And  he  said,  ''No,  I  am 
not  afraid  of  them."  I  said,  "Afraid  of  the 
planes?"  And  he  said,  "No,  the  planes  are  all 
right.  That  is  up  to  the  pilot."  I  knew  something 
was  worrying  him  but  he  wouldn't  say  anything. 
He  never  did  talk  to  anybody  or  say  anything.  I 
said,  "If  you  are  worrying  about  your  family,  as 
long  as  I  have  got  anything  I  will  see  that  she  gets 
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taken  care  of  some  way  or  another."     That  is  all 

I  could  do. 

Q.  Have  you  made  a  will,  protecting  that  bank 
fund? 

A.  That  is  in  my  will  for  the  granddaughter, 
every  single  dollar;  she  gets  every  bit  of  it.  [53] 

Q.     You  want  no  part  of  the  fund  yourself? 

A.     Sir? 

Q.     Do  you  want  any  part  of  this  fund  yourself? 

A.    No. 

Q.  Are  you  willing  that  that  fund  should  be  tied 
up  in  any  manner  for  the  protection  of  the  child? 

A.  That  is  right.  I  don't  want  anybody  else  to 
get  hold  of  it  and  throw  it  away.  I  want  to  see 
that  she  gets  an  education  out  of  it,  because  that 
is  all  I  can  do  for  her. 

Mr.  Yunker:     You  may  examine. 
Cross  Examination 
By  Mr.  Denecke: 

Q.  You  say  you  know  he  sent  his  personal  effects 
home  in  a  trunk.  Do  you  know  what  was  in  the 
trunk  that  came  to  his  wife? 

A.     What  was  in  the  trunk? 

Q.    Yes. 

A.  There  was  a  lot  of  papers  in  there,  personal 
papers  and  Army  papers  and  records. 

Q.     No,  in  the  trunk  that  came  to  his  wife? 

A.  I  never  did  see  what  was  in  there.  All  I  seen 
was  the  things  he  mailed  back  from  the  Islands,  a 
couple  of  dirty  shirts  and  some  things. 

Q.    Whom  were  those  mailed  to? 
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A.  Those  went  to  her.  The  Government  sent 
those  back  to  her.  [54]  He  didn't  mail  them,  no, 
because  that  was  after  he  was  killed. 

Q.  You  don't  know  what  was  contained  in  the 
trunk  that  came  to  Mrs.  Dorothy  Downing? 

A.     No,  I  didn't  even  know  she  had  got  one. 

Mr.  Denecke:     That  is  all,  your  Honor. 

Mr.  Hamilton:     No  questions. 

(Witness  excused.)   [55] 

IRENE  MUELLER 

was  thereupon  produced  as  a  witness  on  behalf  of 
the  defendants  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Yunker: 

Q.     Your  name  is  Irene  Mueller? 

A.     That  is  right. 

Q.  What  relationship  do  you  bear  to  Lieutenant 
Perry  Lynn  Downing?  A.     I  am  his  sister. 

Q.     Do  you  know  his  wife?  A.    Yes. 

Q.  Did  you  have  occasion  to  see  your  brother 
when  he  was  here  on  his  last  furlough? 

A.     Quite  often. 

Q.     When  was  that,  do  you  remember? 

A.  It  was  in  April.  He  got  in  the  day  Presi- 
dent Roosevelt  died. 

Q.     April,  1945?  A.    Yes. 

Q.  How  did  he  and  his  wife  get  along  in  your 
presence  ? 
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A.  Well,  at  that  time  they  got  along  fair.  They 
would  run  around  together.  I  didn't  suspect  a 
thing  at  that  time. 

Q.  I  will  ask  you  whether  or  not  you  received 
certain  letters  from  your  brother?  [56] 

A.     Yes. 

Q.  I  will  ask  the  Clerk  to  hand  you  Exhibit 
No.  18. 

The  Court:     Aren't  they  all  going  in  evidence? 

Mr.  Yunker:  I  just  want  her  to  explain  a  cer- 
tain thing. 

Q.  In  looking  at  that  letter,  Mrs.  Mueller,  it 
makes  reference  in  there,  does  it  not,  to  where  he 
asks  you  to  see  George's  brother-in-law  for  some 
legal  advice.    Is  that  right?  A.    Yes. 

Q.    Who  is  '^George"? 

A.     George  is  my  husband. 

Q.     And  the  brother-in-law? 

A.     The  brother-in-law  is  the  attorney,  you. 

Q.  In  that  letter  he  also  asks  you  to  see  the 
brother-in-law  and  get  some  ''poop."  What  does 
that  mean  in  flight  language? 

A.  He  wanted  some  advice.  It  was  just  some 
expression — He  wanted  some  legal  advice  from  my 
brother-in-law  that  was  an  attorney. 

Mr.  Yunker:     You  may  examine. 

The  Court :  Are  you  related  to  this  lady  that  is 
on  the  stand? 

Mr.  Yunker :    No.    It  all  depends. 

The  Court:     Who  is  the  lawyer  referred  to? 
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Mr.  Yunker:  That  is  myself.  It  is  not  any  re- 
lationship, however. 

Mr.  Denecke :     No  questions,  your  Honor.  [57] 
Cross  Examination 
By  Mr.  Hamilton: 

Q.  You  received  that  letter  when?  Do  you  re- 
call?   It  was  in  1945? 

A.     Yes,  it  was.    It  was  just  after  Y-J  Day. 

Q.     After  he  had  gone  overseas?  A.    Yes. 

Q.  How  did  you  interpret  that  language  in  the 
letter?    What  does  that  mean? 

A.  Well,  from  things  he  had  talked  to  me  about 
when  he  was  home  on  his  last  furlough,  he  wanted 
to  know  about  a  separation. 

Q.     Things  he  talked  to  you  about? 

A.  Well,  there  was  some  things  come  up  and  he 
said  that  she  was  acting  that  way — 

Q.  I  think  you  testified  a  minute  ago  that  when 
he  was  home  on  his  furlough  in  April,  1945,  they 
got  along  well  together. 

A.  They  got  along  fairly  well.  He  went  his  way 
and  she  went  hers.  I  would  say,  '^  Where  is  your 
wife?"  And  he  would  say,  ^'She  is  at  home.  She 
would  rather  be  with  her  mother." 

Q.  I  want  to  get  this  straight.  It  seems  to  me 
these  two  statements  are  somewhat  inconsistent. 
You  first  said  you  thought  they  got  along  fairly 
well  together  and  your  last  statement  indicates  that 
they  did  not. 

A.  He  didn't  come  out  and  state  there  was  any 
trouble  between  them.   [58] 
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Q.     What  did  lie  say? 

A.  Well,  I  would  come  to  his  house,  and  I  would 
say,  '^ Where  is  Dot?"  '^Oh,  she  is  home,"  or  ''She 
went  down  with  her  mother."  I  had  dinner  for 
everyone  and  Dorothy  could  not  make  it.  I  don't 
know  why. 

Q.     He  did  not  discuss  it  with  you,  is  that  if? 

A.  No,  he  did  not  discuss  it.  He  just  said,  ' '  She 
wants  to  be  with  her  mother." 

Q.  As  a  result  of  that  letter  did  you  consult 
with  Mr.  Yunker?  A.     No,  I  didn't. 

Q.     Did  you  consult  any  lawyer  ?  A.     No. 

Mr.  Hamilton:     That  is  all. 

Cross  Examination 
By  Mr.  Denecke: 

Q.  You  knew  Mrs.  Downing  was  expecting  a 
child  in  about  a  month,  did  you  not? 

A.     Yes.     We  all  got  along  fine.     While  he  was 
home  on  his  last  furlough,  I  even  had  a  shower  for 
her.    I  had  no  hard  feelings  with  any  of  the  family. 
(Witness  excused.)  [59] 

GERTRUDE  I.  DOWNING, 
one  of  the  defendants  herein,  was  thereupon  pro- 
duced as  a  witness  in  her  own  behalf  and,  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Yunker: 

Q.     You  are  the  mother  of  Lieutenant  Downing? 

A.     I  am. 

Q.  Mrs.  Downing,  you  filed  or  signed  an  affi- 
davit, did  you  not,  with  the  Veterans  Bureau?  Do 
you  remember  that?  A.     Yes,  sir. 
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Q.     I  hand  you  Exhibit  No.  2  and  ask  you  if  you 
ever  saw  that  before?  A.    Yes,  sir. 

Q.     Did  you  sign  and  execute  that  document? 

A.  Well,  there  are  some  things  in  it  that  are  not 
worded  the  way  I  signed  it. 

Q.  Would  you  explain  why  it  was  you  first 
signed  that,  what  you  were  trying  to  e:ffect? 

A.  Well,  I  just  wanted  to  do  what  was  right, 
what  I  thought  was  right. 

Q.  You  have  never  cared  for  the  money  your- 
self? 

A.     I  have  no  desire  for  any  part  of  that  money. 

Q.  Did  you  go  to  the  Veterans  Bureau  in  an 
attempt  to  get  it  straightened  out  so  that  your 
daughter-in-law  could  get  the  money?  [60] 

A.     I  did. 

Q.     And  you  signed  that  affidavit  ?  A.    Yes. 

Q.  I  will  ask  you  whether  that  part  of  the  affi- 
davit is  true  which  states  that  your  son  told  you 
in  California  that  all  the  papers  had  been  made  up 
transferring  everything  to  the  plaintiff  in  this  case  ? 

A.  There  was  nothing  like  that  said.  I  just 
asked  him  if  he  had  his  personal  affairs  in  order 
and  he  said  he  did  have  everything  in  order. 

Q.  Did  you  read  the  affidavit  before  you  signed 
it?  A.    Well,  maybe  I  didn't.    I  don't  know. 

Q.  You  were  attempting  to  get  the  money  for 
your  daughter-in-law  ? 

A.     I  really  tried,  Mr.  Yunker. 
Q.     What  is  your  purpose  now  in  contesting  this 
case? 
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A.  I  want  to  save  it  now  for  Linda  and  Linda 
alone. 

Q.  I  don't  think  your  husband  knew  exactly 
how  the  bank  account  is.    Just  explain  that. 

A.  The  bank  account  is  made  out  in  the  names 
of  Gertrude  I.  Downing  and  Perry  Lynn  Downing, 
Trustees  for  Linda  Lee  Downing. 

Q.  You  have  made  wills  and  so  on  protecting 
that  fund?  A.    Yes. 

Q.    Is  that  your  sole  purpose?  A.    Yes. 

Q.  Did  you  know,  prior  to  the  letters  you  re- 
ceived from  your  son,  that  he  was  not  getting  along 
with  his  wife? 

A.  No.  I  felt  a  little  bit  hurt  at  him  when  we 
reached  Chico  and  he  came  to  me  before  he  came 
to  his  wife.  I  felt  hurt  about  it.  I  asked  him  then 
why  he  did  not  greet  his  wife  first. 

Q.    Did  he  tell  you? 

A.  He  said  he  would  take  care  of  that  after- 
wards. 

Mr.  Yunker:    You  may  examine. 

Cross  Examination 
By  Mr.  Denecke: 

Q.  With  reference  to  this  affidavit,  Exhibit  No. 
2,  you  made  the  statement  that  it  was  not  signed— 
not  worded  the  way  you  signed  it.  Do  you  think 
it  has  been  changed  since  you  signed  it? 

A.  I  don't  recall  telling  them  that  he  had  made 
out  the  insurance  policy  and  had  everything  signed 
to  Dorothy.    I  don't  recall  making  that  statement, 
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and  there  is  language  here  I  think  which  refers  to 
insurance  and  everything.     I  don't  recall  making 
that  statement  that  he  had  changed  his  insurance 
and  all  to  Dorothy. 

Q.  That  statement  was  drawn  up  in  the  presence 
of  Charles  R.  Harvey,  an  attorney,  was  it  not? 

A.    Yes. 

Q.  Did  Mr.  Harvey  have  the  statement  typed  or 
did  you  tell  him  [62]  the  story  of  what  you  think 
had  happened?  A.    Yes. 

Q.     And  then  he  had  it  typed? 

A.     Yes,  that  is  right. 

Q.  Didn't  you  and  Mrs.  Dorothy  Downing  both 
read  that  over  after  it  was  typed? 

A.  I  don't  think  we  did.  I  was  just  trying  to 
get  it  for  Dorothy  at  the  time  and  I  don't  think  I 
read  it. 

Q.  You  don't  think  you  read  it  before  you 
signed  it?  A.     I  do  not. 

Q.  You  don't  think  you  told  Mr.  Harvey  the 
dociunent  correctly  recited  your  recollection? 

A.     I   couldn't  remember. 

Q.  Is  there  anjrfching  else  in  the  document,  Mrs. 
Downing,  other  than  the  part  about  'Hhat  his  per- 
sonal affairs  were  in  order  and  that  he  had  exe- 
cuted the  necessary  documents  leaving  everything 
to  his  wife — "  Is  there  anything  there,  now  that 
you  have  looked  at  it,  that  is  not  correct? 

A.  He  never  said  that  he  had  executed  all  those 
legal  documents  leaving  everything  to  his  wife.  He 
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didn't  say  that  to  me  and  I  didn't  say  that  to  any- 
body. 

Q.     You  did  not  tell  that  to  Attorney  Harvey? 

A.     No. 

Q.  The  best  of  your  recollection  is  that  you  did 
not  read  this  over?  [63]  A.     I  did  not. 

The  Court:  Did  she  understand  all  the  time  she 
was  the  beneficiary?    You  have  not  asked  her  that. 

Mr.  Yunker:  No.  I  assumed  that  was  a  matter 
— I  shall  do  that. 

The  Court:  No.  That  is  not  the  question,  did 
she  understand  that  she  was  not;  whether  she  un- 
derstood that  she  was. 

Mr.  Yunker:     I  will  ask  her  that. 

The  Court:     Ask  her  now. 

Mr.  Yunker:  Q.  Did  you  ever  understand,  or, 
first  of  all,  were  you  told  that  you  were  the  bene- 
ficiary of  this  policy? 

A.  I  got  a  letter  from  the  Government  asking 
me  to  file  for  it  and  then — 

Q.  I  don't  mean  after  his  death.  I  mean  prior 
to  his  death,  when  the  insurance  was  first  taken  out. 
You  received,  did  you  not,  from  the  War  Depart- 
ment, some  forms  showing  you  as  beneficiary? 

A.    Yes. 

Q.  And  showing  that  your  husband  was  a  con- 
tingent beneficiary?  A.     Yes. 

The  Court:     Did  she  and  her  son  discuss  it? 

A.     He  never  discussed  anything  with  me. 

Mr.  Yunker:  Q.  Did  he  discuss  it  with  you  at 
all?  A.    He  did  not. 
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Q.     Did  he  ever  tell  you  he  had  changed  it?  [64] 

A.     No,  sir,  he  did  not. 

Q.  As  far  as  you  know,  did  you  continue  as  ben- 
eficiary ? 

A.  As  far  as  I  know,  I  presumed  he  changed  it 
to  his  wife. 

Q.     You  just  presumed  that? 

A.    I  presumed. 

Q.     Did  he  tell  you  anything  about  it? 

A.     No,  he  did  not. 

Q.  You  just  presumed,  because  of  his  marriage, 
that  he  did  that?  A.     Yes. 

Mr.  Denecke :  Q.  When  you  made  this  affidavit 
out,  where  did  you  make  it  out?  Was  it  in  Mr. 
Harvey's  office? 

A.     Somebody's  office  over  in  the — 

Q.     Lumbermen's  Building? 

A.     Down  on  Stark  and  Third. 

Q.  Is  was  in  this  attorney's  office,  and  he  nota- 
rized the  statement?  A.     Yes. 

Q.  Did  he  know  anything  about  the  situation 
before  you  and  Mrs.  Dorothy  Downing  came  to  him? 

A.  I  don't  know  if  he  did  or  not.  I  think  it  was 
her  attorney.  I  am  not  sure.  I  just  went  up  there 
with  her  to  help  her  to  try  get  it. 

Q.  Did  Mr.  Harvey  ask  you  questions  concern- 
ing the  things  or  information  that  he  put  on  here? 

A.  He  didn't  ask  me — I  wouldn't  remember.  I 
suppose  he  did. 

Q.     Pardon? 

A.    I  suppose  he  did,  yes,  but  I  don't  remember. 
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Q.  To  the  best  of  your  recollection,  he  got  this 
information  from  you  that  was  put  down  here,  is 
that  correct?  A.     He  must  have. 

Q.  Well,  I  mean  there  wasn't  anyone  else  there 
besides  you  and  Dorothy  Downing? 

A.     No,  I  don't  think  so. 

Q.  You  state  here  in  this  affidavit,  "I  believe 
that  my  son  changed  the  beneficiary,  named  his  said 
wife." 

A.  That  was  just  my  personal  belief.  I  didn't 
know.    He  never  talked  to  me  about  it. 

Q.     That  was  your  personal  belief? 

The  Court:  She  testified,  while  you  were  busy 
over  there,  that  he  never  discussed  it  with  her. 

Mr.  Denecke :     I  beg  your  pardon. 

The  Court:  And  she  said  she  presiuned  that 
when  he  got  married  he  changed  it. 

Mr.  Denecke:  Q.  Do  you  recall  this  conversa- 
tion when  driving  between  Chico  and  Salinas,  this 
conversation  with  your  son  concerning  his  personal 
affairs  ? 

A.  I  don't  recall  whether  we  were  driving  or 
not,  but  I  know  it  was  between  Chico  and  Salinas 
some  place  that  I  asked  him  if  [66]  he  had  all  his 
affairs  in  order. 

Q.    What  did  he  say  at  that  time? 

A.    He  said,  "I  have  got  everything  in  order." 

Q.  And  it  is  your  recollection  now  he  did  not 
say  that  he  had  made  everything  over  to  his  wife? 

A.  He  never  made  that  statement  to  me  at  any 
time. 
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Mr.  Denecke:     That  is  all. 

Cross  Examination 
By  Mr.  Hamilton: 

Q.  Do  I  understand  you  to  say  at  this  time  you 
do  not  recall  the  statement  here  to  the  effect,  "I 
talked  to  my  son,  Perry  L.  Downing,  Jr.,  immedi- 
ately prior  to  the  time  he  was  assigned  to  duty  over- 
seas and  asked  him  if  he  had  arranged  his  personal 
affairs,  that  at  said  time  he  told  me  that  his  per- 
sonal affairs  were  in  order  and  that  he  had  exe- 
cuted the  necessary  documents  leaving  everything 
to  his  wife"?  Do  I  understand  you  to  say  you  do 
not  recall  that  that  statement  was  in  this  affidavit 
when  you  signed  it? 

A.  I  do  not,  not  all  of  that  part  of  it.  The  last 
part  about  having  executed  the  legal  docmnents 
and  leaving  everything  to  his  wife,  I  didn't  see. 

Q.  What  was  the  purpose  of  making  this  affi- 
davit? 

A.  Well,  at  the  time  we  wanted  to  change  the  in- 
surance over  and  leave  it  to  the  daughter-in-law  and 
let  her  have  it  and  I,  being  the  beneficiary,  didn't 
want  any  part  of  it.  [67] 

Q.  The  statement  in  here  about  the  execution  of 
this  document  would  be  a  statement  you  would  ex- 
pect to  fiind  in  that  affidavit,  since  that  is  what  you 
were  trying  to  do? 

A.  Yes,  but  I  wouldn't  say  something  I  didn't 
hear  and  he  never  at  any  time  said  he  had  left 
everything  to  his  wife. 

Mr,  Hamilton:     That  is  all. 
(Witness  excused.) 
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Mr.  Yunker:     That  is  the  defendants'  case. 

Mr.  Denecke :  I  would  like  to  call  Attorney  Har- 
vey as  a  rebuttal  witness. 

The  Court:  Give  me  those  authorities.  You  said 
there  were  a  couple  of  decisions.  Is  Mr.  Harvey 
here? 

Mr.  Denecke:  No,  your  Honor.  I  did  not  an- 
ticipate we  would  finish  so  soon. 

The  Court :     I  am  going-  to  hear  you  in  argument 
anyhow.  We  will  take  ten  minutes  recess. 
(Recess.) 

Mr.  Yunker:  We  have  no  objection  to  any  of 
their  exhibits,  your  Honor. 

Mr.  Denecke:  And  we  have  no  objections,  your 
Honor. 

The  Court:  All  the  pre-trial  exhibits  are  ad- 
mitted as  trial  exhibits  and  will  bear  the  same  num- 
bers as  the  pre-trial  exhibits. 

(Thereupon  the  following  pre-trial  exhibits 
were  thereupon  received  in  evidence  and 
marked  as  follows:) 

PLAINTIFF'S  EXHIBIT  No.  1 
Photostatic  copy  AAF  Officers  Qualification  Rec- 
ord in  re  Perry  Lynn  Downing,  Jr. 

PLAINTIFF'S  EXHIBIT  No.  2 
Affidavit  signed  by  Gertrude  Downing,  dated  Oc- 
tober 21,  1946. 

PLAINTIFF'S  EXHIBIT  No.  3 
Photostatic  copy  of  record  at  time  of  reporting 
for  active  duty.  Perry  L.  Downing,  Jr. 
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PLAINTIFF'S  EXHIBIT  No.  4 
Personal  Affairs  Statement,  Perry  Lynn  Down- 
ing, April  10,  1945. 

PLAINTIFF'S  EXHIBIT  No.  5 
Personal  Affairs  Statement,  Perry  Lynn  Down- 
ing, December  28,  1944. 

PLAINTIFF'S  EXHIBIT  No.  6 
Application  for  National  Service  Life  Insurance, 
Perry  L.  Downing,  Jr.,  dated  April  18,  1943. 

PLAINTIFF'S  EXHIBIT  No.  7 
Application  for  National  Service  Life  Insurance, 
Perry  Lynn  Downing,  Jr.,  July  2,  1943. 

PLAINTIFF'S  EXHIBIT  No.  8 
Application  for  National  Service  Life  Insurance, 
Perry  Ljmn  Downing,  Jr.,  July  22,  1943. 

DEFENDANTS'  EXHIBIT  No.  9 
Letter  postmarked  August  15,  1945,  to  Mr.  and 
Mrs.  Lyini  Downing,  Sr.,  from  Lt.  Perry  L.  Down- 
ing, Jr. 

DEFENDANTS'  EXHIBIT  No.  10 
Letter  postmarked  August  22,  1945,  to  Mr.  and 
Mrs.  [69]  Lynn  Downing,  Sr.,  from  Lt.  Perry  L. 
Downing,  Jr. 

DEFENDANTS'  EXHIBIT  No.  11 
Letter  dated  September  12,  1945,  addressed  to 
Mr  .and  Mrs.  Lynn  Downing,  Sr.,  from  Lt.  P.  L. 
Downing,  Jr. 

DEFENDANTS'  EXHIBIT  No.  12 
Letter  dated  September  13,  1945,  to  Mr.  and  Mrs. 
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Lynn  Downing,  Sr.,  from  Lt.  Perry  Lynn  Down- 
ing, Jr. 

DEFENDANTS'  EXHIBIT  No.  13 
Letter  dated  September  23,  1945,  to  Mr.  and  Mrs. 
Lynn  Downing,  Sr.,  from  Lt.  Lynn  Downing,  Jr. 

DEFENDANTS'  EXHIBIT  No.  14 
Certification  in  re  National  Service  Life  Insur- 
ance,  Perry  L.   Downing,   Jr.,   addressed   to   Mr. 
Perry  Lynn  Downing,  7023  Northeast  7th  Avenue, 
Portland,  Oregon,  dated  August  7,  1943. 

DEFENDANTS'  EXHIBIT  No.  15 
Certification  in  re  National  Service  Life  Insur- 
ance,  Perry   L.   Downing,   Jr.,   addressed   to   Mr. 
Perry  Lynn  Downing,  7023  Northeast  7th  Avenue, 
Portland,  Oregon,  dated  September  30,  1943. 

DEFENDANTS'  EXHIBIT  No.  16 
Certification  in  re  National  Service  Life  Insur- 
ance, Perry  L.   Downing,   Jr.,   addressed  to   Mrs. 
Lynn  Downing,  7023  Northeast  7th  Avenue,  Port- 
land, Oregon,  January  28,  1944. 

DEFENDANTS'  EXHIBIT  No.  17 
Report  of  Veterans  Administration,  Docket  No. 
M-15,798  [70]  in  re  Perry  L.  Downing,  Jr.,  XC- 
04,012,520. 

DEFENDANTS'  EXHIBIT  No.  18 
Letter  undated,  signed  *'Lynn,"  addressed  "Dear 
Sis  and  All." 
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PLAINTIFF'S  EXHIBIT  No.  19 
Personal    Affairs    Statement,    Glenn    Christian 
Bauman,  dated  May  31,  1945. 

PLAINTIFF'S  EXHIBIT  No.  20 
Letter,    Headquarters    Chico    Army   Air    Field, 
dated  April  11,  1945,  addressed  to  ''Mrs.  Downing." 

PLAINTIFF'S  EXHIBIT  No.  21 
I^etter,    Headquarters    Chico    Army    Air    Field, 
dated  January  24,  1945,  addressed  to  Mrs.  Dorothy 
A.  Downing. 

PLAINTIFF'S  EXHIBIT  No.  22 
Letter,     undated,     signed     "Lynn,"     addressed 
^'Dearest  Dot  and  Linda." 

PLAINTIFF'S  EXHIBITS  Nos.  23  to  29,  incl. 
Letters  from  Lieutenant  Lynn  Downing,  Jr.,  ad- 
dressed to  Mrs.  Lynn  Downing,  Jr. 

(Recess.)   [71] 

1:15  p.m. 

The  Court:  Mr.  Foster,  it  is  stipulated  by  coun- 
sel at  the  counsel  table  that  in  the  absence  of  Mr. 
Holcomb,  the  regular  Reporter,  that  you  may  take 
and  transcribe  this  testimony  to  the  same  legal 
effect  as  if  otherwise  taken  and  transcribed  by  Mr. 
Holcomb  in  person.    Call  your  witness. 

Mr.  Denecke:     Charles  R.  Harvey. 

CHARLES  R.  HARVEY 

was  thereupon  produced  as  a  witness  in  behalf  of 
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plaintiff,  in  rebuttal,  and,  being  first  duly  sworn, 

was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Denecke: 

Q.  Mr.  Harvey,  I  hand  you  a  document.  Exhibit 
2,  an  affidavit,  and  ask  you  if  that  is  your  signature 
at  the  bottom  of  the  docmnent. 

A.     That  is  right,  that  is  my  signature. 

Q.  Will  you  tell  the  Court  the  circumstances 
surrounding  the  taking  of  that  docmnent. 

A.  It's  been  some  time  ago.  As  I  recall  it,  Ger- 
trude Downing  had  been  referred  to  me  by  one  of 
the  Veterans  Aid  Agencies — I  believe  it  was  the 
American  Legion — in  comiection  with  a  claim  that 
sJie  was  making  against  the  Veterans'  Administra- 
tion for  payment  of  her  deceased  husband's  insur- 
ance to  her.  I [72] 

Q.  Excuse  me.  Was  it  Mrs.  Gertrude  Downing 
or  Mrs.  Dorothy  Downing? 

A.  It  was  the  daughter-in-law.  I  think  it  was 
Dorothy  Downing. 

Q.    Mrs.  Downing  is  sitting  here  at  the  table? 

A.     That  is  right. 

Q.     All  right;  you  may  go  ahead. 

A.  I  requested,  as  I  recall  it,  I  requested  her  to 
liave  her  mother-in-law  call  at  my  office,  and  I  be- 
lieve it  was  some  time  later  that  she  came  to  my 
office  with  Dorothy  Downing — That  is,  Gertrude 
Downing  came  to  my  office  with  Dorothy  Downing 
— and  after  discussing  the  matter  with  them  I  pre- 
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pared  this  affidavit,  and  it  was  executed  by  Ger- 
trude Downing  as  a  sworn  statement  as  to  the  facts 
that  are  related  in  it.    I  haven't  read  the  whole 
affidavit  yet. 

Q.  Now,  do  you  recall — You  say  you  haven't 
read  it?  A.     No,  I  haven't. 

Q.  Do  you  recall,  independent  of  that  document, 
whether  Mrs.  Gertrude  Downing  told  you  that  her 
son,  Perry  Lynn  Downing,  Jr.,  had  told  her  that 
he  had  turned  everything  over  to  his  wife  and  that 
she  was  to  be  the  beneficiary  of  his  insurance 
policy  ? 

A.  T  don't  recall  the  exact  words,  but  I  recall 
the  conversation  and  that  was  the  substance  of  it. 

Q.  Now,  do  you  recall  specifically — Or  what  is 
your  best  recollection  as  to  her  remarks  about  this 
subject?   Can  you  [73]  give  those? 

A.  Well,  I  don't  have  any  independent  recollec- 
tion of  the  words  that  she  said,  but  I  do  have  an 
independent  recollection  of  the  questions  that  were 
discussed,  and  it  is  my  recollection  that  she  stated 
that  in  letters  that  she  had  received  from  her  son — 
I  believe  it  was  while  he  was  stationed  in  Califor- 
nia— that  he  had  indicated  that  he  had  turned 
everything  over  to  his  wife,  and,  of  course,  the  re- 
maining question  at  that  time  was  the  insurance 
policy  and  that  was  mentioned  specifically. 

Q.  Now,  did  you  see  Mrs.  Gertrude  Downing 
read  that  document  before  she  signed  it? 

A.     I  always  require  that  the  affiant  read  an  affi- 
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davit  before  I  attach  my  signature  and  seal  to  it. 
I  have  no  independent  recollection  of  her  reading 
it,  but  I  always  do  require  that.    I  never  dispense 
with  that. 

Mr.  Denecke:  Thank  you.  That  is  all,  your 
Honor. 

Cross-Examination 

By  Mr.  Yunker: 

Q.  Mr.  Harvey,  is  it  your  best  recollection  that 
Mrs.  Downing  told  you  that  this  information  was 
contained  in  letters,  is  that  right? 

A.  Yes — not  necessarily  the  specific  information 
that  on  a  certain  date  he  had  done  a  certain  thing, 
but  that  that  was  the  tenor  of  the  contents  of  the 
letters  generally. 

Q.  Will  you  look  at  the  affidavit,  and  you  will 
notice  that  it  [74]  says  the  information  was  ob- 
tained in  a  conversation. 

A.  Just  a  minute  until  I  have  a  chance  to  read 
it.  I  have  no  independent  recollection  of  it,  but,  as 
I  say,  I  haven't  read  the  affidavit  before  I  came 
here,  and  that  was  last  October. 

Q.  As  a  matter  of  fact,  Mr.  Harvey,  the  main 
thing  you  were  trying  to  do  was  to  effectuate  some 
purpose  that  they  came  in  to  ask  you  to  effectuate, 
isn't  that  right? 

A.  Yes.  Gertrude  Downing  and  Dorothy  Down- 
ing were  more  or  less  cooperating  in  this  effort. 

Q.     And,  as  far  as  you  were  concerned,  you  wrote 
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it  down  with  that  purpose  in  mind,  to  get  that 

result,  isn't  that  right? 

A.     That  is  right;  at  her  direction  I  did. 

Q.  And,  as  a  matter  of  fact,  it  could  have  been 
that  Mrs.  Downing  told  you  part  of  the  facts  and — 
That  is,  the  mother-in-law  told  you  part  of  the  facts 
— and  the  daughter  told  you  facts? 

A.  No,  I  believe  that  the  daughter-in-law  had 
told  me  the  facts  in  a  previous  visit  to  my  office, 
and  my  conversation  at  this  time  was  with  the 
mother-in-law  almost  entirely. 

Q.  And  your  affidavit  had  already  been  pre- 
pared ? 

A.  No,  I  think  I  typed  it  as  they  sat  there.  I 
think  I  did  this  typing  myself.  I  am  not  sure  of 
that,  but  that  is — I  believe  that  is  the  way  it  hap- 
pened. 

Mr.  Yunker:     That  is  all.    [75] 

Mr.  Denecke:     That  is  all,  your  Honor. 

The  Court:  All  right.  The  case  is  submitted.  T 
will  decide  it  very  soon.  I  am  ready  to  read  the 
exhibits.  Court  is  adjourned  until  10:00  o'clock 
tomorrow  morning. 

(Whereupon  Court  was  adjourned  to  10:00 
o'clock  a.m.  Wednesday,  April  21,  1948.)   [76] 

REPORTERS'  CERTIFICATE 

We,  Ira  G.  Holcomb  and  Glenn  G.  Foster,  do 
1      hereby  certify  that  on  the  20th  day  of  April,  A.  D. 
1948,  we  reported  in  shorthand  certain  proceedings 
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had  on  the  trial  of  the  above-entitled  cause,  and 
that  we  subsequently  caused  our  said  shorthand 
notes  to  be  reduced  to  tj^ewriting,  and  that  the 
foregoing  transcript,  pages  numbered  1  to  76,  both 
inclusive,  constitutes  a  full,  true  and  accurate  tran- 
script of  said  proceedings,  the  portion  reported  and 
transcribed  by  each  of  us  being  as  follows:  Ira  G. 
Ilolcomb,  pages  1  to  71,  inch;  Glenn  G.  Foster, 
pages  72  to  76,  inch,  so  taken  by  each  of  us  in  short- 
hand on  said  date  as  aforesaid,  and  of  the  whole 
thereof. 

Dated  this  17th  day  of  July,  A.  D.  1948. 

/s/  IRA  G.  HOLCOMB, 
/s/  GLENN  D.  FOSTER. 

[Endorsed] :  Filed  July  19,  1948. 


[Endorsed] :  No.  12000.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Gertrude  I.  Down- 
ing and  Perry  Lynn  Downing,  Sr.,  Appellants,  vs. 
Dorothy  A.  Downing  and  United  States  of  America, 
Appellees.  Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Filed  July  29,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12000 

GERTRUDE  I.  DOWNING  and  PERRY  LYNN 
DOWNING,  SR., 

Appellants, 

vs. 

UNITED    STATES    OF   AMERICA   and   DOR- 
OTHY A.  DOWNING, 

Appellees. 

STATEMENT  OF  FACTS 

Comes  now  Gertrude  I.  Downing  and  Perry 
Lynn  Downing,  appellants  herein  and  specify  the 
following  as  the  points  upon  which  they  intend  to 
rely  upon  appeal: 

I. 

That  Gertrude  I.  Downing  and  Perry  Lynn 
Downing,  Sr.,  were  and  are  beneficiaries  of  a  Na- 
tional Service  life  insurance  policy  on  the  life  of 
tlieir  son.  Perry  Lynn  Downing,  Jr. 

II. 

That  no  change  of  beneficiary  had  been  made  by 
the  said  Perry  Lynn  Downing,  Jr.,  to  the  appellee, 
Dorothy  A.  Downing,  or  to  any  one  else. 
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III. 

That  there  is  no  evidence  of  any  valid  change  of 
the  said  beneficiaries. 

/s/  FRANCIS  F.  YUNKER, 

Attorney  for  Appellants. 

Due  and  legal  service  of  the  within  designation 
by  receipt  of  a  duly  certified  copy  thereof,  as  re- 
quired by  law  is  hereby  accepted  in  Multnomah 
County,  Oregon,  on  this  ....  day  of  August,  1948. 

/s/  ARNO  H.  DENECKE, 
Attorney  for 

Dorothy  A.  Downing, 

/s/  FLOYD  D.  HAMILTON, 
Attorney  for 
United  States  of  America. 

[Endorsed]:  Filed  Aug.  13,  1948.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 
STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the  re- 
spective parties  hereto,  acting  by  and  through  their 
respective  attorneys,  that  the  following  designation 
of  parts  of  the  record  of  the  above  entitled  cause 
are  the  parts  of  the  record  necessary  for  the  con- 
sideration of  the  above  entitled  court: 

1.    Complaint. 
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2.  Answer  of  the  defendants  Gertrude  I.  Down- 
ing and  Perry  Lynn  Downing,  Sr. 

3.  Answer  of  defendant  United  States  of 
America. 

4.  Findings,  conclusions  and  judgment. 

5.  Notice  of  appeal. 

6.  Transcript  of  evidence  and  proceedings  of 
the  trial. 

It  Is  Further  Stipulated  that  the  exhibits  intro- 
duced in  evidence  at  the  trial  of  the  above  entitled 
cause  may  be  considered  by  the  court  in  their  origi- 
nal form,  as  though  set  out  in  the  printed  record. 

/s/  FRANCIS  F.  YUNKER, 

Attorney  for  Gertrude  I.  Downing  and  Perry  Lynn 
Downing,  Sr., 

/s/  ARNO  H.  DENECKE, 

Attorney  for 

Dorothy  A.  Downing, 

/s/  FLOYD  D.  HAMILTON, 
Attorney  for 

United  States  of  America, 

[Endorsed]:  Filed  Aug.  13,  1948.  Paul  P. 
O'Brien,  Clerk. 
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STATEMENT  OF  PLEADINGS  AND  FACTS 

DISCLOSING  BASIS  OF  JURISDICTION  IN 

THE  DISTRICT  COURT  AND  JURISDICTION 

OF  CIRCUIT  COURT  OF  APPEALS 

TO  REVIEW  THE  JUDGMENT 

i 

This  is  a  cause  on  appeal  from  the  District  Court 
of  the  United  States  for  the  District  of  Oregon.  It  is  a 
cause  in  the  nature  of  a  suit  for  declaratory  judgment  to 
determine  the  beneficiary  of  a  policy  of  National  Service 
Life  Insurance  upon  the  life  of  Lieutenant  Perry  Lynn 
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Downing,  Jr.,  a  member  of  the  Air  Corps  of  the  United 
States  Army,  who  was  killed  on  October  3,  1945. 

The  District  Court  had  exclusive  jurisdiction  to  de- 
termine the  issue  by  virtue  of  Act  of  June  7,  1924,  c. 
320,  Sec.  19,  43  Stat.  612,  38  U.S.C.A.,  S.  445,  as  amend- 
ed by  Sec.  617  of  the  National  Service  Life  Insurance 
Act  of  1940,  54  Stat.  1014,  Act  of  July  11,  1942,  c.  504, 
Sec.  6,  56  Stat.  659,  38  U.S.C.A.,  S.  817.  This  Court  has 
jurisdiction  to  review  that  judgment  by  virtue  of  28 
U.S.C.A.  Sec.  225. 

The  pleadings  showing  the  existence  of  jurisdiction 
are  the  Complaint,  Tr.  2  to  5;  Answer  of  the  United 
States  of  America,  Tr.  8  to  11;  and  Answer  of  the  de- 
fendants Gertrude  I.  Downing  and  Perry  Lynn  Down- 
ing, Tr.  5  to  8. 


STATEMENT  OF  THE  CASE 

Lieutenant  Downing  became  a  member  of  the  Armed 
Service  on  or  about  December  9,  1942  (Tr.  13).  There- 
after and  on  April  18,  1943  (Exhibit  6),  he  applied  fori 
and  received  a  $10,000  National  Service  life  insurance) 
certificate.  At  that  time  Lieutenant  Downing  was  un-- 
married  and  named  his  mother,  Gertrude  I.  Downing,  asi 
beneficiary,  and  his  father,  Perry  Lynn  Downing,  Sr.,  as 
contingent  beneficiary   (appellants).  Thereafter  and  on 
the  4th  day  of  September,  1943,  the  Lieutenant  married 
Dorothy  Downing,   one   of  the  appellees.  A  child  was 
thereafter  born  on  the  20th  day  of  June,  1945  (Tr.  22). 
On  December  28,   1944,  Lieutenant  Downing  executed 
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a  document  (Exhibit  4)  referred  to  as  a  Personal  Af- 
fairs Statement.  It  appears  that  the  periodic  execution 
of  a  Personal  Affairs  Statement  is  a  requirement  of  all 
flying  officers.  This  statement  purports  to  be  a  confiden- 
tial statement  showing  the  consolidation  of  all  personal 
affairs  actions  claimed  to  have  been  taken  by  the  soldier. 
It  contains  the  information  that  the  soldier  had  obtained 
a  $10,000  war  risk  policy,  and  that  the  beneficiary  there- 
of was  the  appellee,  his  wife,  Dorothy  A.  Downing. 
If  '■ 

■  Based  on  the  said  Exhibit  4  and  purported  state- 
ments made  by  the  deceased  Lieutenant,  the  appellee 
claims  that  a  change  of  beneficiary  was  accomplished. 
The  Veterans  Administration  denied  the  appellee's  claim 
of  change  of  beneficiary,  and  an  appeal  was  taken  to 
the  Board  of  Veterans  Appeals,  and  her  claim  was  again 
denied,  Exhibit  17. 

Thereafter,  this  suit  was  commenced,  seeking  ad- 
judication that  a  change  of  beneficiary  had  been  made 
in  her  favor,  the  court  sustained  the  complaint  and  the 
appellants  now  appeal.  The  question,  therefore,  is  wheth- 
er or  not  a  valid  change  of  beneficiary  has  been  made  in 
the  soldier's  life  insurance  policy.  The  issue  is  joined  by 
the  allegations  in  the  complaint  of  a  valid  change  and  a 
denial  thereof  by  the  United  States  of  America  and  the 
appellants. 

SPECIFICATIONS  OF  ERROR 

The  appellants  allege  error  committed  by  the  lower 
court  as  follows : 


4  G.  I.  Downing  and  P.  L.  Downing,  Sr. 

1.  The  Court  erred  in  holding  that  Exhibit  4  (Per- 
sonal Affairs  Statement)  and  statements  made  by  the 
deceased  constituted  a  change  of  beneficiary. 

2.  The  court  erred  in  finding  that  after  the  marri^e 
of  Perry  Lynn  Downing,  Jr.,  he  executed  a  change  of 
beneficiary  of  his  National  Service  life  insurance  and 
designated  Dorothy  Downing,  the  appellee,  as  the  prin- 
cipal beneficiary,  and  that  the  document  was  inadvert- 
ently lost  while  it  was  in  the  possession  of  the  United 
States  Army. 


SUMMARY  OF  ARGUMENT 

The  appellants'  contentions  are  that  the  beneficiary 
of  the  National  Service  Life  Insurance  Policy  of  Lieut- 
enant Perry  Lynn  Downing,  Jr.,  has  never  been  changed 
from  his  mother  and  father  to  Dorothy  Downing,  the  ap- 
pellee. We  maintain  that  neither  the  execution  of  the 
personal  affairs  statement  nor  alleged  statements  made 
by  the  decedent  as  to  his  change  of  beneficiary  are  suf- 
ficient to  constitute  a  valid  change  of  beneficiary. 


FIRST  SPECIFICATION  OF  ERROR 

The  Court  erred  in  holding  that  Exhibit  4  (Personal 
Affairs  Statement)  and  statements  made  by  the  deceased 
constituted  a  change  of  beneficiary. 
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ARGUMENT 

It  is  admitted  by  the  respondent  that  the  original 
beneficiary  of  the  deceased's  Hfe  insurance  poUcy  were 
the  appellants,  his  mother  and  father  (Tr.  3).  They  con- 
tend that  this  beneficiary  was  changed  by  the  decedent 
having  executed  a  personal  affairs  statement  stating  that 
he  had  a  National  Service  Life  Insurance  policy  with  his 
wife,  the  appellee,  as  beneficiary.  This  exact  situation 
arose  in  the  case  of  Bradley  vs.  United  States,  10  Cir., 
143  F.  2d  573,  Certiorari  denied,  323  U.S.  793,  65  S.  Ct. 
429,  89  L  Ed.  632,  wherein  the  soldier  named  his  mother 
as  beneficiary,  thereafter  married  and  thereafter  filled 
out  a  personal  affairs  statement  showing  his  wife  as  ben- 
eficiary. The  court,  holding  in  that  case  that  there  was  no 
change  of  beneficiary,  said : 

**The  expressed  intention  of  the  insured  to  change  the 
beneficiary,  standing  alone  and  unaccompanied  by 
some  affirmative  act,  having  for  its  purpose  the  ef- 
fectuation of  his  intention,  is  insufficient  to  effect  a 
change  of  beneficiary  and  the  courts  cannot  act 
when  he  has  not  first  attempted  to  act  for  himself. 
.  .  .  There  is  nothing  in  the  confidential  report  or  the 
evidence  of  this  case  from  which  it  can  be  legiti- 
mately inferred  that  it  was  intended  for  the  use  and 
information  of  the  Veterans  Administration,  or  that 
its  purpose  was  to  effect  a  change  of  beneficiary 
under  the  life  insurance  policy.  ...  It  is  not  a  notice 
of  any  kind,  is  not  a  direction  that  the  name  of  the 
beneficiary  be  changed,  and  does  not  express  or  in- 
dicate even  directly  or  inaptly  a  desire  to  have  the 
beneficiary  changed.  Indeed,  it  is  not  a  voluntary 
expression  of  any  wish,  desire  or  intention.  .  .  .  When 
given  its  most  liberal  construction  in  the  light  of  all 
the  facts  and  circumstances,  we  are  convinced  that 
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it  cannot  be  treated  as  an  effectuation  of  the  in- 
sured's intention  to  change  his  beneficiary." 

There  are  other  cases  in  the  Circuit  Court  of  Ap- 
peals which  hold  that  changes  of  beneficiary  had  been 
made  without  the  necessity  of  literally  complying  with 
the  provisions  and  regulations  of  the  Veterans  Admin- 
istration. Shapiro  vs.  United  States,  166  F.  2d  No.  2  P. 
240;  Collins  vs.  United  States,  10  Cir.  161  F.  2d  64,  Cer- 
tiorari denied,  331  U.S.  859,  67  S.  Ct.  1756;  Roberts  vs. 
United  States,  4  Cir.  157  F  2d  906,  Certiorari  denied,  330 
U.S.  829.  However,  in  each  of  these  cases  a  substantial 
compliance  with  the  regulations  were  found. 

We  maintain,  and  it  has  never  been  contradicted,  that 
National  Service  Life  Insurance  policies  stand  upon  the 
same  legal  basis  as  any  other  life  insurance  policy,  and, 
therefore,  the  rules  and  regulations  as  to  a  change  of 
beneficiary  must  be  followed  in  order  to  constitute  a 
valid  change.  The  Act  of  Congress  in  creating  National 
Service  Life  Insurance  granted  to  the  Veterans  Admin- 
istration the  right  to  promulgate  rules  and  regulations 
for  the  administration  of  the  said  act.  Thereafter,  the 
Veterans  Administration  formulated  the  following  re- 
quirement for  change  of  beneficiary : 

"The  change  of  beneficiary  to  be  effective  must  be 
made  by  notice  in  writing  signed  by  the  assured  and 
forwarded  to  the  Veterans  Administration  by  the 
insured  or  his  agent  and  must  contain  sufficient  in- 
formation to  identify  the  assured  wherever  practical. 
Such  notice  shall  be  given  on  blanks  prescribed  by 
the  Veterans  Administration.  Upon  receipt  by  the 
Veterans   Administration   a  valid   designation   or 


vs.  D.  A,  Downing  and  U.S.A.  J 

change  of  beneficiary  shall  be  deemed  to  be  effective 
as  of  the  date  of  execution."  (Regulations  of  the 
Veterans  Administration,  7  Fed.  Reg.  8363  S.  10.- 
3447,  Oct.  16,  1942.) 

With  reference  to  the  foregoing  regulation,  the  Court 
in  the  Bradley  case  said : 

"The  manifest  purpose  of  the  foregoing  regulation  is 
to  create  a  legal  standard  for  the  orderly  adminis- 
tration of  the  Act  by  providing  a  means  and  meth- 
od for  the  exercise  of  the  statutory  right  of  the  in- 
sured to  change  the  beneficiary  of  his  insurance  and 
to  protect  the  insurer  against  conflicting  claims  for 
the  proceeds  of  the  policy." 

There  is  no  contention  made  by  the  appellee  that 
there  was  any  affirmative  act  by  this  deceased  which 
would  fulfill  the  requirements  of  the  aforementioned 
regulation.  Their  only  claim  seems  to  be  that  his  act  in 
executing  the  personal  affairs  statement  would  have  that 
effect.  However,  that  statement  contains  the  following 
instructions : 

"Instructions:  AAF  Personal  Affairs  Statement  is  not 
to  be  used,  either  as  a  substitute  for,  or  in  lieu  of 
authorized  forms  or  established  procedures  for  ef- 
fecting desired  personal  affairs  actions.  The  purpose 
of  this  form  is  to  provide  a  consolidated  record  of  all 
personal  affairs  actions  taken  by  previous  accom- 
plishment of  official  forms.  Accordingly,  prior  to 
signing  this  statement,  any  action  will  be  accom- 
plished in  the  prescribed  official  manner." 

There  was  nothing  in  this  statement  of  affairs  which 
could  be  said  to  eff"ect  a  change  of  beneficiary  nor  could 
it  be  said  that  the  deceased  was  misled  by  the  form  used 
as  was  the  case  in  Shapiro  vs.  United  States,  166  F.  2d 
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No.  2  P.  240,  wherein  the  soldier  executed  a  document 
entitled  "Designation  of  Beneficiary,"  It  appears  in  that 
case  that  the  soldier  understood  that  this  "Designation 
of  Beneficiary"  had  reference  to  his  insurance  policy, 
whereas  in  truth  the  form  was  intended  for  a  designation 
of  beneficiary  for  his  gratuity  pay.  The  court  expressly 
held  in  that  case  that  the  soldier,  Shapiro,  as  well  ais  his 
Commanding  Officer  understood  that  this  form  was  the 
proper  one  for  use  with  his  life  insurance  policy. 

The  courts  are  unanimous  in  holding  that  in  order 
to  effectuate  a  change  of  beneficiary  there  must  be  (1) 
an  intent;  (2)  an  affirmative  act  to  change  the  bene- 
ficiary. The  appellants  have  introduced  evidence  (Ex- 
hibits 9  to  13)  showing  that  the  soldier  was  having  mar- 
ital difficulties  and  had  had  such  difficulties  practically 
ever  since  the  marriage.  The  exhibits  (18)  show  that  the 
soldier  was  planning  on  a  divorce  and  had  already  made 
plans  to  have  his  father  take  the  family  automobile  from 
the  possession  of  the  appellee.  His  further  act  in  sending 
most  of  his  personal  effects  to  his  parents  rather  than 
his  wife  show  that  it  was  not  his  intention  to  remain 
with  his  wife.  This  intention  is  also  borne  out  by  his 
statements  that  he  wanted  to  remain  in  the  Armed  Ser- 
vices. How  then  can  the  appellee  claim  there  was  any 
intention  to  change  the  beneficiary? 

The  appellee  has  attempted  to  bolster  her  claim  of 
change  of  beneficiary  by  certain  alleged  statements  made 
by  the  deceased  to  a  brother  officer  to  the  effect  that  he 
had  made  such  a  change.  She  has  produced  Glen  Bau- 
man  who  claims  to  have  been  at  Chico,  California,  with 
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the  deceased  in  April  of  1945,  and  that  the  deceased  had 
made  statements  to  him  that  he  was  going  to  change  the 
beneficiary.  Mr.  Bauman  says : 

"A.  Well,  it  happened  right  after  our  leave  up 
here  in  April  of  1945.  We  had  gone  back — We  had 
flew  back  from  here — and  we  were  prepared  to  go 
overseas;  we  were  alerted  at  the  time,  and  he  had 
told  me  that  he  was  going  to  change  his  beneficiary 
— change  his  insurance.  I  had  known  at  the  time 
that  his  mother  was  beneficiary  before  that,  and 
both  of  us  went  in  at  the  same  time  to  change. 

A.  We  went  in  and,  as  far  as  I  know,  he  filled  it 
out.  I  didn't  pry  into  his  affairs.  I  didn't  think  it 
was  any  of  my  business,  but  he  had  told  me  after 
we  came  out  that  he  had  everything  straightened 
out  as  far  as  his  insurance  was  concerned.  I  didn't 
ask  him  whether  it  was  to  his  wife  or  whether  it 
was  to  his  mother,  but  I  took  it  it  was  for  his  mother 
— I  mean,  for  his  wife,  rather. 

Q.  At  that  time  did  you  fill  out  a  Personal  Af- 
fairs Statement? 

A.  Yes,  sir,  I  did. 

Q.  You  went  to  Headquarters.  Was  that  the 
place  that  soldiers  would  go  to  make  a  change  of 
insurance  beneficiary? 

A.  That  is  the  only  place. 

Q.  Did  he  indicate  to  you  beforehand  to  whom 
he  was  going  to  change  his  insurance? 

A.  No,  he  didn't  say  exactly,  but  he  said  he  was 
going  to  change  his  beneficiary. 

Q.  Did  he  say  afterwards,  when  he  came  out  of 
Headquarters  —  What  is  your  best  recollection  of 
what  he  did  say? 

A.  Well,  he  said  he  had  taken  care  of  it.  I  pre- 
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sumed  he  had  changed  it  because  that  is  what  he 
told  me  he  went  in — That  is  what  he  told  me  before 
we  went  in. 

Q.  Did  he  say  anything  further? 

A.  Not   exactly   that    I    remember   of.    That   is 
about  all  that  (36)  was  said."  (Tr.  Pp.  47  to  49). 

If  these  alleged  statements  by  the  deceased  are  true, 
having  been  made  in  April  or  May,  1945,  it  necessarily 
follows  that  the  deceased's  act  in  executing  the  Personal 
Affairs  Statement  of  December  28,  1944,  was  never  in- 
tended to  be  a  change  of  beneficiary.  The  testimony  of 
Bauman  was  only  admissible  for  the  purpose  of  either 
(1)  showing  the  state  of  mind  of  the  decedent,  or  (2) 
resolving  an  ambiguity  of  a  written  statement.  (Shapiro 
vs.  United  States  supra).  Herein  there  was  no  ambiguity 
of  any  instrument  nor  was  there  any  showing  of  the  de- 
ceased's state  of  mind  inasmuch  as  the  alleged  state- 
ments of  the  deceased  did  not  show  to  whom  he  intend- 
ed to  make  his  beneficiary.  It  must  be  kept  in  mind  that 
there  was  no  waiver  of  the  strict  provisions  of  the  regu- 
lations of  the  Veterans  Administration  of  the  United 
States  as  was  the  case  in  Collins  vs.  United  States,  supra. 
The  Veterans  Administration  in  all  of  its  rulings  and  the 
United  States  of  America  in  its  answer  herein  all  deny 
that  there  has  been  any  valid  change  and  all  maintain 
that  the  beneficiaries  are  the  appellants  herein. 


SECOND  SPECIFICATION  OF  ERROR 

The  court  erred  in  finding  that  after  the  marriage  of 
Perry  Lynn  Downing,  Jr.,  he  executed  a  change  of  bene- 
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ficiary  of  his  National  Service  Life  Insurance  and  desig- 
nated Dorothy  Downing,  the  appellee,  as  the  principal 
beneficiary,  and  that  the  document  was  inadvertently 
lost  while  it  was  in  the  possession  of  the  United  States 
Army. 

ARGUMENT 

The  above  quoted  finding  of  the  District  Court  ap- 
pears in  the  findings  of  the  said  court  (Tr.  14).  The  only 
basis  we  can  see  for  such  a  finding  is  an  inference  based 
upon  the  execution  of  the  personal  affairs  statement,  but 
as  stated  heretofore  under  the  First  Specification  of  Er- 
ror, the  courts  have  already  held  that  the  execution  of  a 
personal  affairs  statement  is  not  sufficient  to  constitute 
such  a  change. 

As  heretofore  stated,  the  testimony  of  Glen  Bauman 
in  our  opinion  adds  nothing  to  the  evidence  in  this  case 
but  hearsay  and  was  inadmissible  for  the  purpose  of 
proving  a  change  of  beneficiary.  The  case  of  Collins  vs. 
United  States,  supra,  affirms  the  Bradley  case,  supra, 
the  court  stating  in  the  Collins  case  as  follows : 

"It  has  been  held  without  exception  that  a  mere  in- 
tent to  change  a  beneficiary  is  not  enough.  Such  an 
intent  must  be  followed  by  positive  action  on  the 
part  of  the  assured  evidencing  the  right  to  change 
the  beneficiary.  ...  In  the  Bradley  case  the  insured 
soldier  had  taken  no  affirmative  steps  to  bring  about 
a  change  in  beneficiary.  He  had  written  no  letter  re- 
questing such  a  change,  filed  no  application,  nor 
had  he  done  anything  else.  The  only  act  relied  upon 
to  establish  a  change  in  beneficiary  was  a  statement 
contained   in   a  confidential   report  which  was  re- 
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quired  of  all  flying  officers,  and  the  only  purpose  of 
which  was  to  compile  and  maintain  accurate  per- 
sonal records  of  all  of  the  officers  of  the  Air  Corps. 
This  report  was  addressed  to  the  United  States 
Army  Air  Corps.  In  the  report  the  officer  was  asked 
the  amount  of  government  insurance  and  the  bene- 
ficiary thereof.  When  he  filled  out  this  confidential 
report,  he  answered  that  he  had  $10,000  government 
insurance,  and  that  Ann  M.  Bradley,  his  wife,  was 
the  beneficiary.  As  pointed  out  in  the  opinion,  at 
most  this  statement  did  not  even  constitute  an  ex- 
pression of  a  desire  to  have  the  beneficiary  changed. 
At  most  it  indicated  a  belief  or  understanding  that 
his  wife  was  the  present  beneficiary.  The  difference 
between  those  facts  and  the  facts  in  this  case  are 
obvious  upon  a  casual  examination." 

The  appellee  appears  to  take  much  comfort  from  the 
affidavit  of  Gertrude  Downing,  one  of  the  appellants 
(Exhibit  2),  dated  October  21,  1946,  wherein  she  states: 

".  .  .  That  on  or  about  the  25th  day  of  July,  1945,  I 
talked  to  my  son  Perry  L.  Downing,  Jr.,  immedi- 
ately prior  to  the  time  he  was  assigned  to  duty  over 
seas,  and  asked  him  if  he  had  arranged  his  personal 
affairs,  that  at  said  time  he  told  he  that  his  per- 
sonal affairs  were  in  order  and  that  he  had  executed 
the  necessary  documents  leaving  everytliing  to  his 
wife,  the  said  Dorothy  A.  Downing,  that  I  do  not 
desire  to  claim  the  proceeds  of  this  policy  as  I 
believe  that  my  son  changed  the  beneficiary,  named 
his  said  wife,  and  that  the  application  made  to  the 
Veterans  Administration  for  payment  to  me  of  the 
proceeds  of  said  policy  was  made  for  the  purpose 
of  assigning  said  proceeds  to  the  Dorothy  A.  Down- 
ing, and  for  no  other  purpose." 

Here  again  we  maintain  that  such  evidence  is  inad- 
missible to  prove  a  change  of  beneficiary  and  were  ad- 
missible, if  at  all,  only  for  the  purpose  of  showing  a 
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state  of  mind  or  intent.  Furthermore,  the  instrument  was 
executed  in  an  unselfish  attempt  to  give  the  proceeds 
herein  to  the  appellee.  In  her  testimony  the  affiant, 
Gertrude  Downing,  testified  that  her  son  had  never  told 
her  that  he  had  executed  documents  transferring  his  in- 
surance to  his  wife,  but  that  he  told  her  that  all  of  his 
afi"airs  w^ere  in  order.  It  is  readily  understandable  that 
this  affiant  in  her  grief  over  the  death  of  her  son  was 
not  too  careful  in  reading  the  affidavit  prepared  for  her 
by  the  attorney  for  the  appellee  herein. 


CONCLUSION 

This  is  not  a  cause  wherein  the  appellants  are  at- 
tempting to  secure  any  of  the  proceeds  of  the  life  in- 
surance for  the  benefit  of  themselves  personally.  The 
money  heretofore  received  by  the  appellants  from  the 
insurance  policy  have  been  kept  in  a  trust  account  (Tr. 
52  and  63)  which  remains  intact.  The  avowed  purpose 
testified  to  by  the  appellants  is  to  maintain  that  fund 
Eor  the  exclusive  benefit  of  the  decedent's  child.  We 
maintain  that  under  the  law  and  the  equities  of  the 
cause,  this  case  should  be  reversed. 

Respectfully  submitted, 

Francis  F.  Yunker, 

Attorney  for  Appellants. 
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BRIEF  OF  APPELLEE, 
DOROTHY  A.  DOWNING 


Upon  Appeal  from  The  United  States  District 
Court  for  the  District  of  Oregon. 


STATEMENT  OF  THE  CASE 

This  is  an  appeal  from  an  action  instituted  by  the  ap- 
pellee, Dorothy  A.  Downing,  wherein  she  sought  a  deter- 
mination of  the  court  that  she  was  the  beneficiary  of  a 
National  Service  Life  Insurance  Policy.  This  policy  was 
issued  to  her  husband,  Perry  Downing,  Jr.,  a  lieutenant 
in  the  U.S.  Army  Air  Force,  who  was  killed, 

Dorothy  Downing  and  Perry  Downing,  Jr.,  had 
"gone  together"   four  years  and  then  became  engaged 
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in  February,  1943.  Four  days  later  he  entered  the  army 
(Tr.  20).  In  April,  1943,  Perry  Downing,  Jr.,  applied 
for  National  Service  Life  Insurance  and  not  being  as 
yet  married,  he  named  his  mother,  the  appellant,  Ger- 
trude I.  Downing,  as  principal  beneficiary  and  his  father, 
Perry  Lynn  Downing,  Sr.,  as  contingent  beneficiary 
(Pltfs'  Ex.  No.  6).  In  September,  1943,  Dorothy  Down- 
ing and  Perry  Downing,  Jr.,  were  married,  and  they 
made  their  home  together  at  various  Army  air  fields 
(Tr.  20).  On  January  1,  1945,  while  they  were  living  at 
Chico,  California,  Lieutenant  Downing  was  alerted  for 
overseas  movement  (Tr.  43).  At  that  time,  or  shortly 
thereafter,  he  told  his  wife  he  was  going  to  make  her 
his  insurance  beneficiary  and  later  on  the  same  day, 
when  he  returned  home,  he  told  his  wife  he  had  made 
her  his  beneficiary  (Tr.  31).  In  January,  1945,  and  in 
April,  1945,  Lietutenant  Downing  executed  Personal  Af- 
fairs Statements,  official  documents  required  by  the 
Army,  in  which  he  stated  that  his  wife,  Dorothy  Down- 
ing, was  the  beneficiary  of  his  National  Service  Life  In- 
surance. (Pltf's.  Exs.  Nos.  4  and  5).  Copies  of  these 
statements  were  sent  to  his  wife  and  the  letter  of  trans- 
mittal, written  by  the  Army,  stated  that  his  wife, 
Dorothy  Downing,  was  Lieutenant  Downing's  insurance 
beneficary.  (Pltf's.  Exs.  Nos.  20  and  21). 

On  these  same  statements.  Lieutenant  Downing  stat- 
ed that  his  wife  was  to  receive  a  $200.00  a  month  allott- 
ment,  was  to  be  the  beneficiary  of  his  death  gratuity, 
and  was  his  emergency  addressee;  the  allotment  and 
death  gratuity  were  paid  to  Dorothy  Downing  without 
question  (Tr.  24). 
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In  April,  1945,  Dorothy  Downing  came  home  to 
have  their  child,  and  a  daughter,  Linda,  was  born  in 
June,  1945  (Tr.  24). 

At  some  time  during  this  period  subsequent  to  Jan- 
uary 1,  1945,  Lieutenant  Downing  told  a  fellow  officer 
and  friend,  Glenn  Bauman,  of  his  intention  to  change  his 
insurance  beneficiary,  and  they,  Bauman  and  Downing, 
went  together  into  the  Army  headquarters  at  Chico  to 
change  their  insurance  beneficiaries  (Tr.  48).  At  this 
time  Glenn  Bauman  saw  Lt.  Downing  execute  a 
document  (Tr.  48,  51,  53).  When  they  departed  from 
headquarters,  Lieutenant  Downing  told  Bauman  that 
he  had  taken  care  of  his  insurance  (Tr.  49). 

Shortly  before  Lieutenant  Downing  was  sent  over- 
seas, the  appellants,  Dorothy  Downing  and  daughter, 
Linda,  came  to  visit  Lieutenant  Downing  (Tr.  44,  61). 
Subsequently,  the  appellant,  Gertrude  I.  Downing,  exe- 
cuted an  affidavit  in  which  she  stated  that  during  this 
visit  her  son  told  her  he  had  executed  the  necessary  docu- 
ments to  leave  everything  to  his  wife  (Pltf's  Ex.  No.  2). 

Lieutenant  Perry  Downing,  Jr.,  was  killed  on  October 
3,  1945  (Tr.  25). 

The  Board  of  Veterans  Appeals,  expressly  on  the 
authority  of  Bradley  vs.  U.S.,  143  F.  (2d)  573  (CCA 
10th),  denied  the  claim  of  the  widow,  Dorothy  Downing 
(Deft's.  Ex.  No.  17). 

The  appellee  filed  her  complaint  herein,  and  in  an- 
swer  thereto,   the   United   States   of  America   admitted 
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liability  on  the  policy  and  prayed  that  the  other  parties 
in  the  action  interplead  their  respective  claims  to  the 
proceeds  of  the  insurance  policy;  the  trial  court  ordered 
such  interpleader  (Tr.  19). 

The  trial  court,  sitting  without  a  jury,  found  that 
Perry  Downing,  Jr.,  had  duly  designated  his  wife, 
Dorothy  Downing  as  the  beneficiary  of  his  National 
Service  Life  Insurance  Policy,  but  the  document  so 
designating  was  inadvertently  lost  while  it  was  in  the 
possession  of  the  United  States  Army,  and  the  trial  court 
entered  judgment  for  the  plaintiff,  the  appellee,  Dorothy 
A.  Downing. 


SUMMARY  OF  ARGUMENT 

The  appellee,  Dorothy  Downing,  contends  that  the 
trial  court's  finding  of  fact  that  Perry  Downing,  Jr.,  duly 
executed  a  change  of  beneficiary  designating  his  wife 
as  principal  beneficiary  of  his  insurance,  but  said  change 
of  beneficiary  was  inadvertently  lost  while  in  the  pos- 
session of  the  U.  S.  Army,  is  amply  supported  by  the 
evidence,  and  therefore,  cannot  be  set  aside  as  clearly 
erroneous. 

This  appellee  further  contends  that  whether  or  not 
this  finding  is  clearly  erroneous  is  the  only  issue  pre- 
sented to  this  Court  by  this  appeal.  The  appellants 
direct  most  of  their  brief  to  the  question  of  whether  cer- 
tain exhibits  and  statements  are  sufficient  to  constitute 
a  change  of  beneficiary.  The  trial  Court  did  not  find  it 
necessary  to  decide  this  issue  as  it  found  that  an  actual 
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change  of  beneficiary  had  been  executed  but  had  been 
lost. 

The  appellee,  Dorothy  Downing,  submits  that  had  the 
trial  court  found  that  the  execution  of  certain  documents 
by  the  deceased  coupled  with  the  statements  and  other 
activities  and  circumstances  of  the  deceased  did  consti- 
tute a  change  of  beneficiary,  such  a  finding  would  also 
have  been  supported  by  the  evidence  and  not  be  clearly 
erroneous.  For  this  reason,  the  appellee  submits  an 
answer  to  the  appellants'  arguments  concerning  this 
hypothetical  finding,  which  arguments  are  advanced 
under  First  Specification  of  Error. 


ARGUMENT  ON  FIRST  SPECIFICATION 
OF  ALLEGED  ERROR 

The  trial  court  did  not  hold  or  find  that  a  Personal 
Affairs  Statement  (Pltf's.  Ex.  No.  4)  and  statements 
made  by  the  deceased  constituted  a  change  of  benefi- 
ciary. If  the  Court  had  found  that  a  Personal  Affairs 
Statement  (Pltf's.  Ex.  No.  4)  and  statements  made  by 
the  deceased  constituted  a  change  of  beneficiary,  this 
evidence,  together  with  other  evidence  admitted  at  the 
trial  would  have  fully  supported  such  a  finding. 

National  Service  Life  Insurance  is  regulated  by  the 
Veterans  Administration.  The  applicable  Veterans  Ad- 
ministration regulation  stated  that  a  change  of  benefi- 
ciary should  be  made  by  a  notice  in  writing  to  be  signed 
by  the  insured  and  forwarded  to  the  Veterans  Adminis- 
tration.   A   change   of  beneficiary  of  National   Service 
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Life  Insurance  can  undoubtedly  be  duly  effected  without 
compliance  with  the  Veterans  Administration  regulations. 
The  appellants  do  not  seriously  contend  to  the  contrary. 
In  all  of  the  cases  cited  by  appellants  no  compliance  with 
the  regulation  was  even  suggested,  and  yet  in  all  of  these 
decisions,  except  Bradley  vs.  U.  S.,  143  F.  (2d)  573 
(CCA  10th),  the  Court  found  that  a  change  had  been  ef- 
fected. Even  in  Bradley  vs.  U.  S.,  supra,  at  p.  576,  the 
court  recognized  that  compliance  with  the  Veterans  Ad- 
ministration regulations  was  unnecessary. 

"Strict  compliance  with  the  applicable  regulations 
is  not  however  requisite  to  the  maintenance  of  that 
burden  of  proof  (burden  to  show  a  change  of  bene- 
ficiary) *  *  *  With  respect  to  regulations  pertaining 
to  the  authorized  change  of  beneficiary  in  war  risk 
insurance  cases,  the  courts  have  brushed  aside  all 
legal  technicalities  in  an  effort  to  effectuate  the 
manifest  intention  of  the  insured." 

These  regulations  are  for  the  protection  of  the  insurer, 
the  Veterans  Administration.  The  active  parties  in  this 
appeal  are  claimants  to  the  benefits  of  this  insurance 
and  neither  can  invoke  the  aid  of  a  regulation  intended 
for  the  benefit  of  the  insurer.  In  this  action,  the  United 
States,  representing  the  insurer,  did  not  invoke  the  pro- 
tection of  the  regulation  but  rather  by  their  answer 
waived  compliance  with  the  regulation  and  admitted 
liability  on  the  policy  and  prayed  for  an  order  of  inter- 
pleader requiring  the  clamants  to  interplead  their  res- 
pective claims  and  the  trial  court  so  ordered  (Tr.  9,  19). 

The  purpose  of  the  regulation  and  a  waiver  by  the 
United  States  were  illustrated  in  Collins  vs.  U.  S.,  161  F. 
(2d)  64,  70  (CCA  10th). 
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"But  there  is  yet  another  reason  why  the  judgment 
must  be  reversed.  The  purpose  of  a  regulation 
designating  the  manner  in  which  a  change  of  bene- 
ficiary under  a  National  Service  Life  Insurance  pol- 
icy should  be  made  is  for  the  convenience  and  pro- 
tection of  the  government,  and  may  be  waived  by 
it." 

It  appears  to  this  appellee  that  the  requirements  of 
Veterans  Administrations  regulations  are  not  material 
or  relevant  to  the  issue  in  this  appeal. 

All  the  decisions  concerning  whether  or  not  a  change 
of  National  Service  Life  Insurance  beneficiary  has  been 
accomplished  are  in  agreement  on  the  general  rule  of 
law  to  be  applied.  The  two  elements  composing  this  gen- 
eral rule  are  stated  by  the  Court  in  Shapiro  vs.  U.  S., 
166  F.  (2d)  240,  241  (CCA  2nd). 

"The  decision  was  essentially  based  on  findings  of 
the  judge  that  the  insured  had  expressed  an  inten- 
tion to  change  the  beneficiary  originally  named  in 
his  policy  and  had  done  an  affirmative  act  to  ef- 
fectuate the  intention.  Whether  these  findings  are 
correct  is  the  chief  dispute  on  the  present  appeal. 
We  can  see  no  reason  to  doubt  that  they  are  sup- 
ported by  substantial  evidence  and  that  the  judg- 
ment rendered  was  not  only  justified  but  required 
by  the  proof." 

In  the  present  action,  the  trial  court  had  an  abund- 
ance of  evidence  from  which  it  could  find  that  the  de- 
ceased soldier  had  the  intent  to  change  his  beneficiary 
and  did  affirmative  acts  to  effectuate  this  intention. 

Appellants  do  not  appear  to  seriously  question  that 
there  is  adequate  evidence  of  the  requisite  intent,  but  in 
this  regard  mention  supposed  marital  difficulties  between 
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the  deceased  and  this  appellee  (App.  Br.  8).  It  was  ad- 
mitted at  the  trial  that  any  possible  objective  evidence 
of  these  supposed  difficulties  occurred  after  Lt.  Downing 
went  overseas  and  after  the  occurrences  which  the  ap- 
pellee relied  upon  to  establish  a  change  of  beneficiary 
(Tr.  35). 

The  fallacy  of  the  innuendos  appellants  ascribe  to  the 
deceased's  acts  and  statement  is  illustrated  by  one  con- 
clusion stated  by  the  appellants  in  their  brief: 

"This  intention  (to  not  remain  with  his  wife)  is  also 
borne  out  by  his  statements  that  he  wanted  to  re- 
main in  the  Armed  Services."  (App.  Br.  8) 

In  considering  the  second  requirement,  affirmative  acts 
to  effectuate  the  intention,  appellants  attempt  to  fit  this 
case  into  the  facts  of  Bradley  vs.  U.  S.,  supra,  by  men- 
tioning only  one  of  the  several  positive  affirmative  acts 
of  Lieutenant  Downing;  they  mention  only  the  one  Per- 
sonal Affairs  Statement  (Pltf's.  Ex.  No.  4). 

If  it  were  assumed  that  the  facts  in  Bradley  vs.  U.S., 
supra,  were  comparable  to  those  here  involved,  this 
Court  need  not  find  such  decision  persuasive  as  it  does 
not  represent  the  consensus  of  judicial  opinion  on  this 
subject;  on  the  contrary,  it  is  the  only  decision  holding 
a  change  of  beneficiary  was  not  accomplished. 

In  Bradley  vs.  U.  S.,  supra,  there  was  a  dissent  by 
Judge  Phillips.  The  dissenting  judge  was  of  the  opinion 
that  the  executing  of  a  Personal  Affairs  Statement  to- 
gether with  the  acts  recited  in  the  Statement  were 
sufficient  to  bring  about  a  change  of  beneficiary.    Judge 
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Phillips'  view  was  approved  in  Shapiro  vs.  U.  S.,  supra, 
at  p.  242.    The  Court  said: 

"If  the  Bradley  decision  be  thought  to  differ,  the 
conclusion  reached  in  the  dissenting  opinion  of 
Judge  Phillips  accords  with  our  own  views." 

A  like  opinion  was  held  by  the  Court  in  Mitchell  vs. 
U.  S.,  165  F.  (2d)  758  (CCA  5th)  and  in  McKewen  vs. 
McKewen,  165  F.  (2d)  761  (CCA  5th). 

In  Mitchell  vs.  U.  S.,  supra,  the  deceased  soldier  ex- 
ecuted a  government  insurance  report  form  stating  that 
his  wife  was  his  beneficiary.  The  Court  stated  at  page 
760: 

"The  case  presents  only  the  question  as  to  whether 
Harwick's  naming  his  wife  the  beneficiary  on  the 
government  insurance  report  form  can  be  considered 
such  an  affirmative  act  as  to  evidence  an  exercise 
of  his  right  to  change  the  beneficiary." 

The  Court  held  that  a  change  had  been  accomplished. 

In  McKewen  vs.  McKewen,  supra,  two  Officers'  Data 
Sheets  similar  in  form  and  identical  in  purpose  to  a 
Personal  Affairs  Statement,  together  with  a  government 
insurance  report  form,  were  held  to  be  sufficient  evidence 
of  a  change  of  benefi.ciary.  In  the  opinion  the  Court  said 
concerning  these  Data  Sheets: 

"We  place  much  stress  upon  tlie  fact  that  the  two 
documents  signed  in  Kearney,  Nebraska,  and  the 
one  signed  at  his  station  in  Europe  were  official 
documents— signed  by  an  officer  of  the  United 
States  Army  on  the  direction  of  the  insurer,  his 
government.  Assuredly,  they  were  not  false.  The 
declarations  in  these  documents  are  not  in  the  cate- 
gory   of    unofficial,    ex    parte    or    oral    statements 
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made  to  the  wife  or  to  the  mother  in  response  to  in- 
quiries, or  in  answer  to  protests  against  the  making 
of  someone  the  beneficiary." 

It  is  the  appellee's  belief  that  it  is  not  necessary  in 
the  present  appeal  for  the  Court  to  determine  the  cor- 
rectness of  either  the  majority  opinion  in  Bradley  vs. 
U.  S.,  supra,  or  the  other  decisions  above  cited.  This 
appellee  submits  that  there  is  present  here  evidence  of 
a  kind  that  was  not  present  in  Bradley  vs.  U.  S.,  supra. 
In  this  case,  in  addition  to  the  one  Personal  Affairs 
Statement,  there  was  introduced  into  evidence  a  second 
Personal  Affairs  Statement  (Pltf's.  Ex.  No.  5).  One  was 
executed  December  28,  1944  (Pltf's.  Ex.  No.  5),  and  the 
other  April  10,  1945  (Pltf's.  Ex.  No.  4).  Both  state  that 
Dorothy  Downing,  the  appellee,  is  the  beneficiary  of  the 
officer's  insurance.  Additional  evidence  that  the  appellee 
was  made  beneficiary  is  as  follows:  Lieutenant  Downing 
told  his  wife  he  had  been  to  the  base  and  changed  his 
beneficiary  that  day  (Tr.  23) ;  the  deceased  soldier,  to- 
gether with  Glenn  Bauman,  a  fellow  officer,  went  to 
their  Headquarters  and  Lieutenant  Downing  told  Bau- 
man that  he  was  going  to  change  his  beneficiary  and  he 
told  Bauman  upon  leaving  the  Headquarters  that  he  had 
taken  care  of  it  (Tr.  49) ;  on  this  particular  occasion 
when  the  deceased  was  in  Headquarters,  Bauman  saw 
him  fill  out  some  sort  of  document  (Tr.  48,  51,  53);  and 
the  appellant,  Gertrude  I.  Downing,  made  an  affidavit 
in  which  she  stated:  "He  told  me  .  .  .  that  he  (her 
son)  executed  the  necessary  documents  leaving  every- 
thing to  his  wife"  (Pltf's.  Ex.  No.  2). 

Of  course,  the  fact  that  Dorothy  Downing  was  the 
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soldier's  wife  and  the  mother  of  his  small  child  are  im- 
portant in  this  connection.  Lieutenant  Downing  indi- 
cated his  regard  for  this  relationship  by  providing  that 
all  other  financial  benefits  which  can  be  awarded  by  a 
soldier  would  be  paid  to  Dorothy  Downing  (Tr.  24). 

Evidence  very  similar  to  that  here  involved  was  held 
in  Roberts  vs.  U.  S.,  157  F.  (2d)  906  (CCA  4th),  to  con- 
stitute a  change  of  beneficiary.  In  that  case,  a  brother 
officer  testified  that  he  and  the  deceased  went  to  their 
headquarters  to  change  their  insurance  beneficiaries  and 
other  benefits  in  favor  of  their  wives.  He  saw  the  de- 
ceased fill  out  some  documents.  No  change  of  benefici- 
ary was  ever  found,  although  a  confidential  report,  simi- 
lar to  the  Personal  Affairs  Statement,  was  found  and  this 
report  named  the  wife  as  beneficiary. 

The  Court  found  a  change  of  beneficiary  had  been 
effected  and  stated  at  page  909: 

"It  will  be  seen  that  the  judgment  below  rests  upon 
the  absence  of  the  change  of  beneficiary  from  the 
Government's  files  and  upon  the  testimony  of  the 
uncle  as  to  his  conversations  with  the  insured.  It 
seems  clear  to  us  that  these  factors  are  insufficient 
to  outweigh  the  clear  and  undisputed  written  evi- 
dence in  the  insured's  admitted  handwriting  that  he 
had  designated  his  wife  as  beneficiary  of  the  insur- 
ance policy,  especially  since  these  writings  are  sup- 
ported by  the  disinterested  testim.ony  of  the  brother 
officer  who  assisted  the  insured  to  change  the  bene- 
ficiary and  saw  him  execute  the  document  and  de- 
liver it  to  the  clerk  at  the  Naval  air  base." 

The  appellee  submits  that  if  the  trial  court  had  found 
that  the  conduct,  statements  and  Personal  Affairs  State- 
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ments  of  the  deceased  soldier  constituted  a  change  of 
beneficiary,  such  a  finding  would  have  been  correct  and 
fully  substantiated  by  the  evidence. 

ARGUMENT  ON  SECOND  SPECIFICATION 
OF  ALLEGED  ERROR 

The  trial  court  did  not  err  in  finding  that  the  de- 
ceased soldier  had  executed  a  change  of  beneficiary, 
naming  his  wife  as  beneficiary,  but  that  such  document 
was  inadvertently  lost  while  in  the  possession  of  the 
United  States  Army. 

There  can  be  no  doubt  that  if  a  change  of  beneficiary 
had  been  executed  by  the  deceased  but  later  had  been 
lost  by  the  Army,  such  facts  would  effectively  accom- 
plish a  change  of  beneficiary.  The  appellants  do  not 
contend  to  the  contrary. 

Rule  No.  52  of  the  Rules  of  Civil  Procedure  states  in 
part  as  follows: 

*'.  .  .  .  Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given  to 
the  opportunity  of  the  trial  court  to  judge  the  credi- 
bility of  the  witnesses.    .    .    ." 

This  rule  is  applicable  to  the  type  of  case  herein  in- 
volved. 

McKewen  vs.  McKewen,  supra,  at  page  765 : 

"We  should  not  disturb  the  finding  and  judgment  of 
the  court  below  because  there  is  substantial  evidence 
to  support  his  findings.  (Rule  52,  Federal  Rules 
Civil  Procedure,  28  U.S.C.A.  Following  section 
723c.)" 
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Therefore,  it  is  evident  that  unless  the  trial  court's 
finding  is  clearly  erroneous,  the  finding  and  the  judg- 
ment based  thereon  must  be  affirmed. 

The  evidence  that  Lieutenant  Downing  actually  ex- 
ecuted the  necessary  documents  to  change  his  beneficiary 
to  his  wife  is  the  same  evidence  as  outlined  in  appellee's 
argument  on  the  first  specification  of  alleged  error.  Par- 
ticularly applicable  is  Bauman's  testimony  that  the  de- 
ceased filled  out  a  document  in  Bauman's  presence, 
which  Bauman  believed  to  be  a  change  of  beneficiary 
(Tr.  48,  51,  53).  Appellants  discard  this  testimony  as 
hearsay  (App.  Br.  11).  Such  testimony  was  not  ob- 
jected to  on  this  ground  at  the  time  of  the  trial.  Even 
if  it  had  been,  it  would  have  been  admissible.  Few,  if 
any  cases  on  this  subject,  would  have  been  litigated  if 
testimony  such  as  Bauman's  was  inadmissible. 

Because  of  the  military  background  of  this  case,  the 
fact  that  the  document  changing  the  beneficiary  was  not 
found  is  not  necessarily  indicative  that  it  was  not  ex- 
ecuted. In  cases  involving  veterans  of  both  World  War 
I  and  World  War  II,  courts  have  taken  cognizance  of 
the  fact  that  Army  and  Navy  channels  of  communica- 
tion are  not  as  reliable  as  civilian  channels  and  that  es- 
sential documents,  such  as  a  change  of  beneficiary,  have 
been  lost  while  under  military  control. 

In  Roberts  vs.  U.  S.,  supra,  at  page  909,  the  Court 
commented  on  this  situation  as  follows: 

"The  discrepancy  in  the  dates  in  other  papers  and 
the  failure  of  the  change  of  beneficiary  to  reach  its 
destination  is  easily  understood  when  one  considers 
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the  volume  of  business  transacted  at  military  posts 
and  the  character  of  the  administrative  organiza- 
tion thrown  together  to  meet  the  emergency  of 
war." 

In  Walker  vs.  U.  S.,  70  F.  Supp.  522  (S.D.  Tex.),  it 
was  found  that  prior  to  the  soldier's  death  a  document 
reached  the  Veterans  Administration  and  they  were 
thereby  notified  that  the  wife  was  the  deceased's  bene- 
ficiary. This  document  was  not  found  when  the  Veterans 
Administration  was  called  upon  to  decide  who  was  the 
beneficiary  of  the  deceased's  insurance.  It  was  not 
known  what  kind  of  a  document  reached  the  Adminis- 
tration or  of  what  soldier's  benefit  the  wife  was  to  be  the 
beneficiary.  The  Court  presumed  that  a  proper  docu- 
ment had  been  executed  but  was  lost  and  found  that 
the  insurance  beneficiary  had  been  changed  to  the  wife. 

Farley  vs.  U.  S.,  291  Fed.  238  (D.  Ore.).  In  this 
case,  the  Court  found  that  the  deceased  had  signed  a 
blank  form  which  he  understood  was  to  change  his  in- 
surance beneficiary  and  that  the  signed  document  was 
presented  to  McDougall,  company  clerk.  No  trace  of 
this  document  was  found  after  it  was  placed  in  Mc- 
Dougall's  possession.  The  Court  held  that  a  change  of 
beneficiary  had  been  effected  by  this  action  on  the  part 
of  the  deceased. 


CONCLUSION 

The  appellee  believes  it  significant  that  the  Federal 
Judiciary  has  been  required  on  numerous  occasions  to 
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pass  Upon  whether  or  not  a  change  of  beneficiary  of 
National  Service  Life  Insurance  has  been  accomplished, 
and  only  in  one  instance,  Bradley  vs.  U.  S.,  supra,  did  a 
Court  find  that  a  change  of  beneficiary  had  not  been 
duly  effected.  In  addition  to  the  cases  cited  in  the  briefs 
of  both  parties,  the  following  cases  also  held  that  a 
change  of  beneficiary  had  been  accomplished:  Woods 
vs.  U.  S.,  69  F.  Supp.  760  (M.D.  Ala.) ;  Citron  vs.  U.  S., 
69  F.  Supp.  830  (D.C.);  Egleston  vs.  U.  S.,  71  F.  Supp. 
114  (L.D.  111.);  Shannon  vs.  U.  S.,  78  F.  Supp.  263 
(N.D.  Ga.). 

The  only  issue  before  this  Court  is  whether  or  not  the 
finding  of  the  trial  Court  that  a  change  of  beneficiary 
was  executed  by  the  deceased  but  was  subsequently  lost 
is  clearly  erroneous  The  appellee,  Dorothy  Downing, 
contends  that  such  finding  is  not  clearly  erroneous,  but, 
on  the  contrary,  is  adequately  supported  by  substantial 
evidence. 

Respectfully  submitted, 

Wilbur,  Beckett,  Oppenheimer, 
Mautz  &  Souther,  and 
Arno  H.  Denecke, 

Attorneys  for  Appellee, 
Dorothy  A.  Downing. 


